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BANKING  CASES. 


VOLUME  V. 


Hamilton ''Nat.  Bank  et  al.  v.  American  Loan  &  Trust 

Co.  et  al. 

{Supreme  Court  of  Nebraska,  Oct.  22,  1902.) 

[92  N.   W.  Rep.  189.] 

Constitutional  Provision — Construction. 

In  construing  constitutional  provisions,  the  rule  prevails  that  words 
shall  be  given  their  ordinary  meaning  except  whers  the  context  makes 
it  plain  that  they  have  been  used  in  a  technical  sense. 
Banlcs — Powers. 

To  buy  and  sell  commercial  paper,  to  make  and  negotiate  loans,  to 
receive  money  to  be  transferred  to  and  paid  at  other  places,  to  buy  and 
sell  exchange  upon  other  cities  in  this  and  foreign  countries,  to  receive 
money  on  deposit,  and  to  pay  the  same  out  upon  checks  or  orders,  are 
each  banking  functions  ;  but  it  is  not  necessary,  in  order  to  consti- 
tute a  corporation  a  banking  institution  within  the  meaning  of  section 
7,  art.  lib.  Const.,  that  it  shall  exercise  all  of  these  functions. 
Banking  Institutions. 

In  determining  whether  or  not  a  corporation  is  a  banking  institution 
within  the  meaning  of  section  7,  art.  lib.  Const.,  the  court  will  look  to 
its  articles  of  incorporation,  its  declared,  objects  and  purposes,  the 
character  of  the  business  transacted  by  it,  and  even  the  construction 
which  the  officers  themselves,  in  their  management  of  its  affairs,  place 
upon  its  charter  powers,  if  this  construction  is  not  unwarranted  by  the 
language  of  its  charter. 
Same — Liability  of  Stockholders. 

A  corporation  filed  articles  providing,  among  other  things,  that  the 
general  nature  of  its  business  should  be  to  make  and  negotiate  loans,  to 
purchase  and  sell  notes,  mortgages,  stocks,  and  bonds,  to  borrow  money 
and  issue  its  own  obligations  therefor,  to  receive  money  on  deposit,  and 
to  execute  trusts.  It  received  money  on  deposit,  and  paid  the  same  out 
on  checks  ;  it  bought  and  sold  commercial  paper  ;  it  made  and  negoti- 
ated loans  ;  it  bought  and  sold  exchange  upon  other  cities,  and  also 
transacted  much  of  the  business  of  a  loan  and  trust  company.  It  desig- 
nated itself  a  "loan  and  trust  company"  :  held,  that  it  was  a  bank,  and 
its  stockholders  were  liable  under  the  provisions  of  section  7,  art.  lib, 
of  the  constitution. 
Res  Judicata. 

In  order  that  a  judgment  in  a  prior  suit  may  be  a  bar  to  a  subsequent 
action,  it  must  appear  either  by  the  record,  or  by  clear  and  satisfactory 
evidence,  that  the  identical  issue  presented  by  the  subsequent  suit  was 
involved  or  adjudicated  in  the  prior  suit,  and  that  both  actions  are 
between  the  same  parties  or  their  privies. 
Receivers — Removal. 

An  adverse  ruling  on  a  motion  the  principal  purpose  of  which  is  to 
secure  the  removal  of  a  receiver  on  the  ground  that  he  is  a  stock- 
holder of  the  corporation,  and  therefore  not  a  suitable  person  to  enforce 
the  stockholders'  liability  provided  for  in  the  case  of  banking  institu- 
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tions,  is  not  an  adjudication  of  the  question  whether  the  corporation  is 

a  bankinf^  institution  within  the  meaning'  of  section  7,  art.  lib,  of  the 

constitution  ;  but  such  ruling  will  leave  the    party  free  to  litigate  the 

question  of  the  stockholders'  liability  in  another  court   of  concurrent 

jurisdiction. 

Liability  of  Stockholders. 

The  liability  of  stockholders  of  a  banking  institution  to  its  creditors, 
imposed  by  section  7,  art.  lib,  of  the  constitution,  is  not  an  asset  of  the 
corporation,  collectible  by  suit  or  assessment  by  the  officers  of  the  cor- 
poration or  a  receiver  acting  in  their  stead,  but  is  a  subject-matter 
wholly  distinct  from  that  of  the  assets  of  the  corporation  ;  and  a  re- 
ceiver can  proceed  to  the  enforcement  of  such  liability  only  at  the 
instance  of  the  creditors  themselves,  and  by  direction  of  the  court,  and 
then  only  after  the  claims  of  the  creditors  have  been  judicially  ascer- 
tained, and  the  assets  of  the  corporation  exhausted. 
Same— Evidence. 

Evidence  examined,  and  found  not  to  sustain  the  finding' and  judg- 
ment of  the  trial  court. 

(Syllabus  by  the  Court.) 

Commissioners' opinion.  Department  No.  i.  Appeal  from 
district  court,  Douglas  county;  Fawcett,  Judge. 

Bill  by  the  Hamilton  National  Bank  and  others  against  the 
American  Loan  &  Trust  Company  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal.     Reversed. 

J.  H.  Mcintosh,  for  appellants. 

W.  D.  McHugh,  W.  A.  Saunders,  and  Montgomery  &  Hall, 
for  appellees. 

KH^KPATRICK,  C.  This  is  a  suit  brought  in  the  district 
court  of  Douglas  county  by  the  Hamilton  National  Bank  and 
others,  appellants,  against  the  American  Loan  &  Trust  Com- 
pany and  others,  who  were  stockholders  in  the  company,  for 
the  purpose  of  enforcing  the  constitutional  liability  of  the 
stockholders;  alleging  said  loan  and  trust  company  to  be  a 
banking  corporation  or  institution. 

The  petition,  among  other  things,  alleged  that  the  American 
Loan  &  Trust  Company  was  incorporated  in  December,  1885; 
that  it  continued  to  do  business  until  May  10,  1894,  at  which 
time  it  went  into  the  hands  of  a  receiver,  who  subsequently 
collected  the  assets  of  the  corporation  and  closed  up  its  busi- 
ness; that  appellants  are  creditors  of  the  company,  and  that 
appellees  were  stockholders,  each  holding  the  number  of 
shares  set  out  in  the  petition,  and  that  they  were  such  stock- 
holders at  the  time  the  indebtedness  due  appellants  respec- 
tively was  contracted;  and  praying  the  appointment  of  a  re- 
eiver,  with  an  order  to  him  to  proceed  to  enforce  the 
constitutional  liability  of  the  stockholders.  The  answer 
admits  the  incorporation  as  alleged,  and  that  appellants  are 
creditors  of  the  trust  company,  and  at  the  trial  it  was  further 
admitted  that  appellees  were  stockholders  of  the  American 
Loan  &  Trust  Company  at  the  time  the  indebtedness  pleaded 
was  contracted;  admitted  the  commencement  of  the  action  in 
the  circuit  court  of   the  United  States,  and  the  appointment 
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of  a  receiver,  and  alleged  that  each  of  the  appellants  duly 
entered  an  appearance  in  said  proceedings;  that  said  receiver 
was  finally  discharged  by  order  of  the  circuit  court.  It  is 
further  alleged  that  appellants  duly  presented  to  said  circuit 
court  an  application  for  an  order  adjudging  the  American 
Loan  &  Trust  Company  to  be  a  banking  corporation,  and  that 
the  stockholders  of  said  corporation  be  adjudged  liable  as 
stockholders  of  a  banking  corporation  under  the  constitution 
of  the  state  of  Nebraska;  that  upon  said  application  the  cir- 
cuit court  of  the  ynited  States  adjudged  that  the  American 
Loan  &  Trust  Company  was  not  a  banking  corporation,  and 
that  the  stockholders  were  not  liable  as  stockholders  of  a 
banking  corporation,  and  denied  the  application;  and  that 
said  proceedings  amounted  to  an  adjudication  of  the  rights  of 
appellants,  which  is  binding  upon  each  of  them,  and  that  they 
are  estopped  from  pleading,  asserting,  or  maintaining  the 
present  action.  To  this  answer,  for  reply,  was  filed  a  general 
denial.  Trial  was  had  on  the  22d  day  of  December,  1900,  re- 
sulting in  a  finding  that  the  American  Loan  &  Trust  Company 
was  not  a  banking  institution,  and  that  the  stockholders  were 
not  liable,  and  a  judgment  dismissing  the  petition  filed  by 
appellants  for  want  of  equity.  To  reverse  this  judgment,  the 
cause  is  brought  to  this  court  upon  appeal. 

But  two  questions  requiring  determination  are  presented: 
First,  is  the  American  Loan  &  Trust  Company  a  banking  cor- 
poration within  the  meaning  of  section  7,  art.  lib,  of  the 
constitution?  and,  second,  are  the  proceedings  had  in  the 
circuit  court  of  the  United  States  a  bar  to  the  right  of  appel- 
lants to  recover  in  this  suit.''  The  constitutional  provision 
referred  to  is  as  follows:  ''Every  stockholder  in  a  banking 
corporation  or  institution  shall  be  individually  responsible  and 
liable  to  all  its  creditors  over  and  above  the  amount  of  stock 
by  him  held  to  an  amount  equal  to  his  respective  stock  or 
shares  so  held,  for  all  its  liabilities  accruing  while  he  remains 
such  stockholder;  and  all  banking  corporations  shall  publish 
quarterly  statements  under  oath  of  their  assets  and  liabilities. " 

In  State  v.  Bacon,  6  Neb.  286,  this  court,  quoting  with 
approval  from  Sedgwick  on  Constitutional  Law,  said:  "In 
the  consideration  of  these  questions,  it  may  be  observed,  in 
the  first  place,  that  in  the  construction  of  a  constitution  the 
rule  is  'its  terms  must  be  taken  in  their  ordinary  and  common 
acceptation,  because  they  are  supposed  to  have  been  so  under- 
stood by  the  framers  and  by  the  people  who  adopted  it.' 
This  is  unquestionably  the  correct  rule  of  interpretation. 
Unlike  the  acts  of  our  legislature,  it  owes  its  whole  force  and 
authority  to  its  ratification  by  the  people;  and  they  judge 
it  by  the  meaning  apparent  on  its  face,  according  to  the  gen- 
eral use  of  the  words  employed,  when  they  do  not  appear  to 
have  been  used  in  a  legal  or  technical  sense."  This  has  be- 
come the  settled  rule  of  interpretation  of  constitutional  pro- 
visions.    State  V.  Lancaster  Co.  Com'rs,  6  Neb.  474;  Belnap 
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V.  City  of  Louisville,  gq  Ky.  487,  36  S.  W.  11 18,  34  L.  R.  A. 
256,  59  Am,  St,  Rep.  478, 

The  question  would,  therefore,  seem  to  be,  was  the  Ameri- 
can Loan  &  Trust  Company  a  banking  corporation  or  institu- 
tion within  the  meaning  of  the  provision  quoted,  taking  those 
terms   in   the   ordinary  and    commonly    accepted  meaning,^ 
I  Morse,  Banks  (3d  Ed.)  §  2,  defines  a  bank  as  follows:     "An 
institution,    usually    incorporated,    with  power  to   issue    its 
promissory  notes  intended  to  circulate  as  money  (known  as 
bank  notes) ;  or  to   receive  the  money  of  others  on  general 
deposit;  to  form  a  joint  fund  that  shall  be  used  by  the  institu- 
tion for  its  own    benefit  for  one  or  more  of  the  purposes  of 
making  temporary  loans  and  discounts;  of   dealing  in  notes, 
foreign  and  domestic  bills  of  exchange,  coin,  bullion,  credits, 
and  the  remission  of  money;  or  with  both  these  powers,  and 
with  the  privileges,  in  addition  to  these  basic  powers,  of  re- 
ceiving special  deposits,  and  making  collections  for  the  holders 
of  negotiable  paper,  if  the  institution  sees  fit  to  engage  in  such 
business."     As  a  further  definition,  he   says:     "Practically,  a 
bank  is  a  place  where  deposits  are  received  and  paid  out   on 
check,  and  money   is  loaned  on  security.     If  the   institution 
has  the  additional  power  of  issuing  its   promissory   notes  to 
circulate  as  money,  it  is  called   a   bank  of   issue,"     Zane,  in 
his  work  on  Banks  and  Banking  (section  2)  says:     "A  learned 
and  generally  accurate  judge,  attempting  a  general  definition, 
has  defined  a  banker  to   be  'one  who  keeps   a   place   for  the 
traffic  of  money;  who  there  receives  it  from  others  and  keeps 
it  with  his  own,  using  the  whole  fund  as  his  own,  or  remitting 
it  at  request  to  other   places;  who  repays  it  at  the   will  and 
call  of  his  customers;  who  furnishes  money  to  others  on   the 
discount  of  their  obligations,  or  on  securities  brought  by  them ; 
and  who  buys  and  sells  bills  of  exchange.'  "     People  v.  Doty, 
80   N.  Y.  225,     Bouvier's   Dictionary   defines   a  bank   as   an 
"institution,    generally   incorporated,    authorized  to   receive 
deposits  of  money,  to  loan  money,  to  issue  promissory  notes, 
— usually  known  by  the  name  of  bank  notes, — or  to  perform 
some  one  or  more  of  these  functions,"     Black's  Law  Diction- 
ary defines  a  bank  as  "an   institution  of  great   value  in   the 
commercial  world,  empowered  to  receive  deposits  of  money, 
to   make  loans,  and  to  issue  its  promissory  notes  (designed  to 
circulate  as  money,  and  commonly  called    bank    bills),  or  to 
perform  any  one  or  more  of  these  functions."     The   Century 
Dictionary,  in  defining  banks,  classifies  them  under  four  dis- 
tinct heads,    viz.,    "national   banks,  private  or  state   banks, 
loan  and  trust  companies,  and  savings  banks."     In   the  case 
of  Bank   v.    Collector,  3   Wall.   495,    18   L.    Ed.   207,   Justice 
Clifford,  in  defining  a  bank,  says:     "Banks  in  a  commercial 
sense  are  of  three  kinds:     First,  of  deposit;  second,  of  dis- 
count; third,  of  circulation.     All  or  any  two  of  these  func- 
tions may  and  frequently  are  exercised  by  the  same  institution, 
but  there  are  still  banks  of  deposit  without  authority  to  make 
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discounts  or  issue  a  circulating  medium."  In  Oulton  v. 
Society,  17  Wall.  109,  21  L.  Ed.  618,  it  is  said:  "Associations 
engaged  in  money  transactions,  whether  incorporated  or  not, 
having  a  place  of  business  where  credits  are  opened  by  the 
deposit  or  collection  of  money  or  currency,  subject  to  be  paid 
out  or  remitted  upon  draft,  check,  or  order,  or  where  money 
is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of  ex- 
change, or  promissory  notes,  or  where  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  are  received  for  dis- 
count or  for  sale,  are  regarded  as  banks." 

Articles  3  and  11  of  tne  articles  of  incorporation  of  the 
American  Loan  &  Trust  Company  are  the  only  ones  requiring 
particular  consideration,  and  areas  follows:  "(3)  The  gen- 
eral nature  of  the  business  to  be  transacted  shall  be  as  fol- 
lows: To  make  and  negotiate  loans  of  money  upon  which  it 
may  give  its  guaranty  of  payment  or  collection;  to  purchase, 
take,  and  hold  real  and  personal  property,  whether  for  its  own 
use  or  for  other  purposes,  and  to  sell  and  convey  the  same; 
to  purchase  and  sell  notes,  mortgages,  stocks,  bonds,  and 
other  securities,  and  personal  property;  to  invest  money  in 
real  estate;  to  borrow  money,  and  issue  its  own  obligations 
therefor;  to  receive  money  on  deposit;  to  execute  trusts. " 
*'(ii)  The  indebtedness  of  this  corporation  shall  at  no  time 
exceed  two-thirds  of  the  paid  capital  stock,  except  for  deposits, 
or  by  the  issue  of  debenture  bonds  based  on  security  for  at 
least  an  equal  amount,  placed  in  the  hands  of  trustees  duly 
appointed  by  the  board  of  directors."  The  articles  of  incor- 
poration were  subsequently  amended  several  times,  but  in  no 
particular  essential  to  the  determination  of  this  case  were 
changes  made,  except  that  article  11  was  amended  to  read  as 
follows:  "The  indebtedness  or  liability  of  this  corporation 
shall  not  exceed  two-thirds  of  its  paid-up  capital  stock,  but 
such  limitation  shall  not  include  deposits;  debenture  bonds 
based  on  the  security  of  at  least  an  equal  amount  of  notes  or 
bonds,  secured  by  real  estate  mortgages,  placed  in  the  hands 
of  trustees  duly  appointed  by  the  board  of  directors;  or  the 
liability  of  the  corporation  by  reason  of  its  guaranty  of  pay- 
ment of  notes  or  bonds  by  it  sold:  provided,  that  the  total 
indebtedness  or  liability  of  this  corporation,  including  such 
deposits,  debenture  bonds,  and  guarantied  notes  and  bonds, 
shall  not  exceed  three  times  the  sum  of  its  paid-up  capital 
stock,  added  to  the  amount  of  its  stockholders'  liability." 

From  the  definitions,  and  authorities  quoted,  it  is  quite 
apparent  that  to  buy  and  sell  commercial  paper,  to  make  and 
negotiate  loans, — that  is,  to  discount  commercial  paper,  to 
receive  money  to  be  transferred  to  and  paid  at  other  places, 
to  buy  and  sell  exchange  upon  other  cities  in  this  and  foreign 
countries,  to  receive  money  on  deposit,  and  to  pay  the  same 
out  upon  checks  or  orders,— are  each  banking  functions;  and 
from  an  examination  of  the  articles  of  incorporation,  and  of 
the  evidence  in  the  case,  it  is  equally  clear  that  the  American 
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Loan  &  Trust  Company  was  not  only  authorized  to,  but  did  in 
fact,  exercise  many,  if  not  all,  of  these  functions.  It  accepted 
money  on  deposit,  and  paid  the  same  out  upon  checks.  On 
June  29,  1888,  the  day  before  the  present  banking  law  took 
effect,  the  loan  and  trust  company  attempted  to  close  up  that 
part  of  its  business  which  consisted  in  receiving  deposits,  in 
which  it  had  theretofore  been  engaged,  and  on  that  day  it 
closed  its  books,  showing  the  accounts  of  depositors,  at  that 
time  numbering  300,  and  having  deposits  amounting  to  many 
thousands  of  dollars;  and  the  accounts  were  transferred  to  a 
new  set  of  books,  kept  by  a  new  institution,  which  had  at  that 
time  been  incorporated  under  the  name  of  the  "American 
Savings  Bank,"  the  business  of  which  was  carried  on  in  the 
same  offices,  and  largely  by  the  same  officers  and  clerks,  as  the 
business  of  the  American  Loan  &  Trust  Company. 

It  is  contended  by  counsel  for  appellees  that  the  receiving 
of  deposits  and  paying  the  same  out  upon  checks  was 
business  commenced  and  carried  on  by  one  or  more  of 
the  officers  of  the  American  Loan  &  Trust  Company,  with- 
out the  knowledge  or  consent  of  the  stockholders,  and 
that  such  transactions  were  ultra  vires.  We  are  unable 
to  see  merit  in  this  contention.  It  is  probably  true  that, 
inasmuch  as  appellants  did  not  contract  their  indebted- 
ness against  the  trust  company  by  deposit  of  money  as  in  a 
bank,  no  question  of  estoppel  can  enter  into  or  become 
decisive  of  this  case,  and  it  is  probably  also  true  that  the  ques- 
tion of  the  liability  of  the  stockholders  must  be  determined 
from  an  examination  of  the  articles  of  incorporation,  rather 
than  by  the  business  which  was  actually  transacted.  Yet  it  is 
unreasonable  to  suppose  that  the  trust  company  could  have 
accepted  funds  on  deposit  from  customers  aggregating  hun- 
dreds in  numbers,  and  carry  on  the  extensive  business  which 
the  testimony  shows  it  did,  all  without  the  knowledge  or  con- 
sent of  the  stockholders;  and  the  fact  that  the  trust  company 
did  carry  on  the  business  of  receiving  money  on  deposit  and 
paying  it  out  on  checks  is  a  matter  meriting  consideration  in 
this  case,  as  being  an  interpretation  which  the  officers  them- 
selves placed  upon  the  company's  charter  powers.  It  is  also 
established  by  the  evidence  that  the  trust  company  did  an 
exchange  business,  having  a  bank  as  correspondent  in  New 
York,  upon  which  it  drew  drafts.  It  also  apparently  did  an 
extensive  business  in  the  matter  of  buying  and  selling  and 
discounting  paper  and  securities  of  other  kinds,  as  well  as  loan- 
ing money  on  real  estate  securities.  Zane  in  his  work  on 
Banks  and  Banking  (section  5),  speaking  of  the  construction 
of  charters,  says:  **But  it  is  well  known  that  corporations 
called  trust  companies  have  banking  powers,  and  carry  on  a 
general  banking  business  thereunder.  Such  corporations, 
from  any  standpoint,  would  necessarily  be  considered  simply 
as  banks,  so  far  as  their  character  as  banks  was  in  question." 
A  plain  distinction  is  observed  in  the  statute   concerning  the 
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liability  of  stockholders  in  banks  and  banking  corporations 
and  other  corporations.  Section  128,  c.  16,  Comp.  St.  1885, 
which  was  in  force  at  the  date  of  the  incorporation  of  the 
American  Loan  &  Trust  Company,  is  as  follows:  "The 
articles  of  incorporation  must  f^x  the  highest  amount  of  in- 
debtedness or  liability  to  which  the  corporation  shall  at  any 
time  be  subject,  which  must  in  no  case,  except  in  that  of  risks 
of  insurance  companies  and  deposits  in  banks,  exceed  two 
thirds  of  its  capital  stock. "  B^  the  terms  of  this  section,  it 
was  obligatory  upon  every  corporation  to  set  out  in  its  articles 
the  amount  of  indebtedness  which  it  was  authorized  to  con- 
tract. This,  in  all  corporations  except  banks  and  banking  insti- 
tutions and  insurance  companies,  was  limited  to  two-thirds  of 
its  capital  stock,  the  legislature  no  doubt  having  in  mind  the 
constitutional  provision  which  we  have  quoted,  which  made 
the  stockholders  liable  to  the  creditors  of  the  bank,  over  and 
above  the  stock  by  them  held,  to  an  amount  equal  to  their 
respective  shares;  while  by  section  4,  art.  lib,  of  the  consti- 
tution, stockholders  in  other  classes  of  corporations  are  only 
made  liable  to  creditors  of  the  corporation  to  the  extent  of 
the  amount  remaining  due  and  unpaid  on  their  subscriptions 
to  stock.  It  will  be  noticed  that  appellee  the  trust  company, 
in  article  11  of  its  articles  of  incorporation,  which  we  have  set 
out,  expressly  excepts  deposits  from  the  limitations  upon  its 
indebtedness,  and  thus  classes  itself  among  banking  corpora- 
tions or  institutions.  Its  last  amended  articles  contain  a  pro- 
vision in  the  language  following:  "Provided,  that  the  total 
indebtedness  or  liability  of  this  corporation,  including  such 
deposits,  debenture  bonds,  and  guaranty  notes  and  bonds, 
shall  not  exceed  three  times  the  sum  of  its  paid-up  stock, 
added  to  the  amount  of  its  stockholders'  liability. ' '  Inasmuch 
as  the  articles  provided  that  the  stock  must  be  fully  paid  be- 
fore being  issued,  it  is  difficult  to  see  the  purpose  of  the  latter 
clause  of  the  portion  just  quoted,  viz.,  "added  to  the  amount 
of  its  stockholders'  liability,"  unless  the  framers  of  the  articles 
of  appellee  knew  and  understood  that  the  stockholders  were 
liable  under  the  constitution  as  stockholders  of  a  bank- 
ing institution.  In  any  other  view,  the  clause  quoted  would 
be  meaning  less. 

This  was  a  right  under  the  constitution  which  must  have 
been  of  great  value  to  appellee.  The  nature  of  its  business 
was  such  that  to  restrict  its  indebtedness  to  two-thirds  of  the 
amount  of  its  capital  stock  might  have,  and  no  doubt  would 
have,  very  seriously  hampered  it  in  the  business  which  it  was 
undertaking  to  transact.  For  all  that  appears  from  the  record, 
at  the  time  the  indebtedness  of  appellants  was  contracted  it 
may  have  been  indebted  to  an  amount  exceeding  the  two- 
thirds  of  its  capital  stock,  to  which  it  would  have  been  limited 
had  it  not  been  a  banking  institution.  In  State  v.  Manufac- 
turing Co.,  40  Minn.  213,  41  N.  W.  1020,  3  L.  R.  A.  510,  it  is 
said:     "To  determine  its  actual  character,  we  must  look  to 
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the  object  of  its  formation  and  the  nature  of  the  business  as 
stated  in  the  articles  themselves.  It  cannot  be  made  one  kind 
of  corporation  merely  by  labeling  it  such,  if  its  declared  objects 
and  purposes  show  it  to  be  something  else. "  So  regarding 
appellee,  notwithstanding  the  fact  that  it  was  named  a  ''trust 
company,"  instead  of  a  "banking  institution,"  as  long  as  it 
had  and  exercised  banking  powers,  and  claimed  for  itself 
under  the  statute  banking  privileges,  it  is  a  bank,  by  whatever 
name  it  may  be  called.  The  articles  of  incorporation  are  in 
the  nature  of  a  contract  between  the  corporation  and  the  state, 
and  the  courts  will  generally  follow  the  same  rules  of  con- 
struction, as  against  the  corporation  and  its  stockholders,  that 
obtain  in  the  construction  of  other  contracts.  Hartford 
Bridge  Co.  v.  Union  Ferry  Co.,  29  Conn.  210;  State  v.  Noyes, 
47  Me.  189;  Home  of  Friendless  v.  Rouse,  75  U.  S.  430,  19  L. 
Ed.  495.  In  the  case  of  ordinary  contracts  between  private 
individuals,  the  rule  is  generally  stated  to  be  that,  where  the 
parties  thereto  unite  in  placing  a  reasonable  construction 
upon  a  doubtful  provision  therein,  such  construction  will  ordi- 
narily be  adopted.  School  Dist.  v.  Estes,  13  Neb.  S2,  13  N. 
W.  16;  Paxton  V.  Smith,  41  Neb.  59,  59  N.  W.  690;  Hale  v. 
Sheehan,  52  Neb.  184,  71  N.  W.  1019,  The  language  of  a 
public  grant  is  regarded  as  the  language  of  the  party  obtain- 
ing it,  and,  in  the  case  of  all  contracts,  the  general  rule  is  that 
its  language  shall  be  construed  most  strongly  against  the  party 
using  it  (Hartford  Bridge  Co.  v.  Union  Ferry  Co.,  supra) ;  and 
we  can  conceive  of  no  principle  that  would  be  violated  by 
adopting  the  construction  of  the  charter  powers  of  appellee 
which  its  officers  themselves  placed  thereon.  We  conclude, 
therefore,  that  the  American  Loan  &  Trust  Company  is  a  bank- 
ing institution  within  the  ordinary  meaning  of  that  term  as 
used  in  section  7,  art.  lib,  of  the  constitution,  supra,  and  that 
the  liability  of  the  stockholders  is  that  of  the  stockholders  of 
a  banking  institution. 

The  next  question  requiring  determination  is  whether  or 
not  the  proceedings  had  in  the  federal  court  are  a  bar  to  the 
right  of  appellants  to  maintain  this  suit.  On  the  30th  day  of 
September,  1897,  the  Rutland  County  National  Bank,  one  of 
the  appellants  herein,  filed  in  the  circuit  court  of  the  United 
States  a  motion  in  the  language  following:  "Now  comes  the 
Rutland  County  National  Bank,  and  moves  the  court  for  leave 
to  file  a  petition  for  the  removal  of  Phillip  Potter  as  receiver 
of  the  American  Loan  &  Trust  Company,  and  for  the  appoint- 
ment of  a  substituted  receiver,  and  for  such  other  purposes, 
on  the  several  grounds  stated  in  said  petition,  which  is 
tendered  herewith."  Attached  to  said  motion  was  a  petition 
presented  by  the  Rutland  County  National  Bank,  setting  up 
that  Phillip  Potter,  the  receiver,  was  a  stockholder  in  the 
American  Loan  &  Trust  Company,  and  that  petitioner  was 
advised  by  counsel  that  the  stockholders  of  said  corporation 
were   liable,    under   the    constitution   of    this    state,    in   an 


BKG  CAs]  BANKS  9 

Hamilton  Nat.  Bank  v.  American  Loan  &  Trust  Co 

amount  equaling  the  par  value  of  the  stock  held  by  them,  and 
that  Phillip  Potter,  for  the  reason  that  he  was  a  stockholder, 
was  not  a  fit  person  to  enforce  such  liability,  and  praying  the 
removal  of  said  receiver,  and  the  appointment  in  his  stead  of 
another  suitable  and  disinterested  person,  who  should,  after 
his  appointment  and  qualification,  under  the  directions  of  the 
court,  proceed  to  enforce  against  the  stockholders  of  the  trust 
company  their  liability,  under  the  constitution,  for  the  pay- 
ment of  the  claim  against  said  corporation.  This  motion  was 
overruled  by  the  circuit  court,  and  the  application  to  file  the 
petition  tendered  was  denied.  It  is  claimed  by  counsel  for 
appellees  that  this  action  on  the  part  of  the  circuit  court 
amounts  to  an  adjudication  of  the  question  whether  or  not  the 
American  Loan  &  Trust  Company  was  a  banking  corporation 
or  institution,  and  that  such  proceedings  constitute  a  bar  to 
the  right  of  appellants  to  proceed  in  this  action.  It  is  dis- 
closed by  the  record  that  at  the  time  of  the  filing  of  this  motion 
none  of  the  appellants  had  presented  or  proved  in  the  circuit 
court  their  claims  against  the  trust  company;  they  had  not 
been  made  parties  to  the  suit  in  the  circuit  court,  and,  aside 
from  recognizing  the  proceedings  by  taking  receiver's  certifi- 
cates for  the  amount  of  their  claims,  had  made  no  appearance 
in  the  cause,  except  that  it  appears  from  the  record  that  the 
Rutland  County  National  Bank  had  filed  objections  to  the 
report,  made  by  the  receiver,  of  a  sale  which  he  had  made, 
under  directions  of  the  court,  of  certain  assets  and  property  of 
the  corporation.  It  is  claimed  by  appellees  that  appellants 
were  in  reality  parties  to  the  motion  filed  in  federal  court,  in 
that  it  was  for  the  benefit  of  all  the  creditors,  and  for  that  rea- 
son is  a  bar  to  this  proceeding.  Again,  it  is  contended  that 
the  proceedings  in  federal  court  are  a  bar  to  this  proceeding 
whether  appellants  ever  appeared  therein  or  not,  for  the  rea- 
son that  the  federal  court  had  jurisdiction  of  the  corporation 
and  of  its  property,  and  appellants  might,  if  so  disposed,  have 
appeared  in  the  cause  in  the  federal  court,  and  by  proper 
pleadings  obtained  an  adjudication  of  the  question  concerning 
the  liability  of  the  stockholders.  Regarding  the  first-named 
contention,  it  may  be  said  that  the  motion  quoted  seems  to 
have  presented  the  single  question  of  removing  the  receiver 
and  appointing  another  who  should  not  be  a  stockholder  in 
the  corporation.  It  is  true  that  the  petition  tendered  fore- 
shadowed the  desire  to  have  proceedings  to  enforce  the  lia- 
bility of  the  stockholders  instituted  in  a  proper  manner  by  a 
substituted  receiver,  but  it  cannot  be  successfully  contended 
that  the  question  of  the  liability  of  the  stockholders  was  pre- 
sented, by  this  motion,  to  the  court  for  consideration.  The 
exact  amount  due  from  the  corporation  to  its  various  and 
numerous  creditors  seems  not  to  have  been  judicially  deter- 
mined at  that  time.  Appellants  had  not,  at  that  time,  either 
proven  their  claims  before  the  receiver,  or  obtained  judgment 
thereon,  and  were  not  in  a  position  to  ask  the  enforcement  of 
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the  stockholders'  liability.  Trust  Co.  v.  Funk,  49  Neb.  353, 
68  N.  W.  520;  German  Nat.  Bank  of  Lincoln  v.  Farmers'  & 
Merchants'  Bank,  54  Neb.  593,  74  N.  W.  1086;  Hastings  v. 
Barnd.  55  Neb.  93,  75  N.  W.  49.  The  question  upon  which 
the  ruling  of  the  court  was  invoked  was  whether  the  showing 
of  the  Rutland  County  National  Bank  was  such  as  to  call  for 
the  discharge  of  the  then-acting  receiver  and  the  appointment 
of  one  who  should  in  no  way  be  disqualified,  by  reason  of 
adverse  interest,  to  enforce  the  stockholders'  liability.  The 
question  of  the  stockholders'  liability  was  one  which  might  or 
might  not  arise  at  some  future  time,  but  at  all  events  cer- 
tainly would  not  arise  until  a  proper  proceeding  had  been 
instituted  by  the  receiver  or  by  the  creditors  themselves. 

It  is  next  contended  that  appellants  had  the  right  to  inter- 
vene in  the  circuit  court  and  present  for  determination  there 
the  question  of  the  stockholders'  liability,  and  that,  having 
failed  so  to  do,  they  are  now  estopped  to  present  the  matter 
in  this  proceeding.  Many  authorities  are  presented  on  behalf 
of  the  appellees,  which  seem  in  a  measure  to  support  their 
contention,  but  we  are  not  prepared  to  carry  the  rule  to  the 
extent  sought  by  counsel.  The  receiver  appointed  by  the  cir- 
cuit court  for  the  trust  company  was  authorized  and  directed 
to  collect,  and  convert  into  money,  the  assets  of  the  corpora- 
tion. He  took  the  place  of  the  regularly  constituted  officers 
of  the  corporation,  and  had  the  same  right  to  proceed  against 
any  of  the  stockholders  that  the  officers  of  the  corporation 
had.  He  could  have  proceeded  against  any  of  the  stockholders 
for  the  collection  of  any  balance  remaining  due  from  them  to 
the  corporation  on  subscriptions  for  stock,  and  could  have 
collected  any  assessments  legally  made  against  stockholders. 
In  short,  it  was  his  duty,  under  directions  of  the  court,  to 
convert  all  the  assets  of  the  corporation  into  such  form  as 
would  enable  them  to  be  used  for  the  satisfaction  of  the  debts 
existing  against  the  corporation.  The  liability  of  the  stock- 
holders created  by  the  constitution  was  not  one  existing  in 
favor  of  the  corporation,  but  in  favor  of  the  creditors  of  the 
corporation.  Concerning  this  liability,  Morawetz,  in  his  work 
on  Private  Corporations  (section  869)  says:  "A  provision  of 
this  kind  does  not  increase  the  capital  or  financial  resources 
of  a  corporation  except  indirectly,  by  increasing  its  com- 
mercial credit;  its  object  is  merely  to  provide  security  for 
creditors  in  addition  to  the  security  furnished  by  the  com- 
pany's capital.  The  liability  assumed  by  the  shareholders  is 
solely  for  the  benefit  of  the  company's  creditors.  The  cor- 
poration, and  its  officers  and  agents,  cannot  dispose  of  or  con- 
trol it  in  any  manner.  They  cannot  collect  it  by  an  assessment 
upon  the  shareholders,  nor  can  they  assign  it  to  a  trustee  for 
the  benefit  of  creditors,  though  the  corporation  be  insolvent. " 
Thomp.  Corp.  §  3560;  Cook,  Stock,  Stockh.  &  Corp.  Law, 
§  218.  In  Runner  v.  Dwiggins,  147  Ind.  238,  46  N.  E.  580,  36 
L,  R.  A.  645,    Chief  Justice   Jordan,    in  speaking   of  stock- 
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holders'  liability,  says:  "Certainly  it  cannot  be  asserted  with 
any  reasonable  support  that  this  peculiar  liability,  imposed 
by  the  statute  upon  those  who  become  shareholders  of  a  bank- 
ing association  organized  under  the  existing  law,  is  in  any 
sense  an  asset,  right,  or  interest  of  the  bank,  which  it,  as  an 
insolvent  debtor,  can,  by  its  deed  of  assignment,  pass  to  its 
assignee,  or  in  any  manner  vest  the  enforcement  thereof  in 
him.  In  the  absence  of  some  statutory  provisions  conferring 
the  right,  neither  the  corporation  nor  its  assignee  nor  its  re- 
ceiver can  enforce  such  a  liability  as  that  in  question," 
Zang  V.  Wyant,  25  Colo.  55i,  56  Pac.  565,  71  Am.  St.  Rep. 
145;  Umsted  V.  Buskirk,  17  Ohio  St.  113;  Wright  v.  McCor- 
mack.  Id.  87;  Association  v.  Watkins,  70  Mo.  13;  Dutcher  v. 
Bank,  12  Blatchf.  435,  Fed.  Cas.  No.  4,203;  Farnsworth  v. 
Wood,  91  N.  Y.  308;  Parker  v.  Bank,  53  S.  C.  583,  3i  S.  E. 
673,  69  Am.  St.  Rep.  888.  So  far  as  appears  from  the  record 
in  this  case,  this  liability  was  a  subject-matter  over  which  the 
receiver  had  no  jurisdiction.  It  was  a  liability  which  might 
have  been  invoked  by  the  creditors  of  the  corporation  after 
the  amount  due  them  was  judicially  ascertained,  and  the 
assets  of  the  corporation  exhausted.  It  is  true  that  a  pro- 
ceeding to  enforce  this  liability  might  very  properly  be  insti- 
tuted by  a  receiver  appointed  by  the  court  for  that  purpose, 
or,  as  has  been  said  by  this  court  in  Trust  Co.  v.  Funk,  49 
Neb.  353,  68  N.  W.  520,  such  proceedings  might  be  instituted 
by  a  receiver  appointed  to  collect  the  assets  of  the  corpora- 
tion, by  direction  of  the  court  after  the  assets  had  been  col- 
lected and  applied  on  the  indebtedness,  and  the  remaining 
debts  judicially  ascertained.  And  it  is  doubtless  true  that  the 
receiver  appointed  by  the  circuit  court  for  the  trust  company 
could,  under  directions  of  the  court,  after  the  debts  against 
the  corporation  had  been  judicially  ascertained,  and  its  prop- 
erty exhausted,  have  proceeded  to  enforce  such  liability. 

As  we  have  seen,  such  liability  is  a  subject-matter  separate 
and  distinct  from  that  over  or  concerning  which  the  receiver 
had  been  appointed.  While  the  circuit  court  had  jurisdiction 
in  the  case  to  proceed  with  the  enforcement  of  the  stock- 
holders' liability,  such  jurisdiction  was  never  invoked  or  exer- 
cised; jurisdiction  having  only  been  exercised  over  and  con- 
cerning the  assets  and  liabilities  of  the  corporation.  It 
follows  that  in  order  to  constitute  a  bar  to  this  proceeding,  it 
was  necessary  for  appellees  to  plead  and  prove  that  the  pre- 
cise question  involved — that  is,  the  liability  of  stockholders  to 
creditors  in  an  amount  equaling  the  stock  owned  by  each 
respectively — was  raised  and  determined  in  the  former  suit. 
This  they  have  failed  to  do.  In  Slater  v.  Skirving,  51  Neb. 
108,  70  N.  W.  493,  66  Am.  St.  Rep.  444,  this  court  said: 
"There  is  a  difference  between  the  effect  of  a  judgment  as  a 
bar  or  estoppel  against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand,  and  its  effect  as  an  estoppel 
in  another  action  upon  a  different  claim  or  cause  of  action. 
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In  the  former  case,  a  judgment  on  the  merits  constitutes  an 
absolute  bar  to  a  subsequent  action,  not  only  as  to  every 
matter  offered  and  received  to  sustain  or  defeat  the  claim,  but 
as  to  any  other  admissible  matter  which  might  have  been 
offered  for  that  purpose.  But  where  the  second  action  is  upon 
a  different  claim  or  demand,  a  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  upon 
the  determination  of  which  the  finding  or  verdict  was  ren- 
dered." Wilch  V.  Phelps,  i6  Neb.  515,  20  N.  W.  840.  Again, 
in  Anderson  v.  Kreidler,  56  Neb.  171,  76  N.  W.  581,  it  is  said: 
"To  sustain  a  plea  of  prior  adjudication,  the  matter  in  ques- 
tion must  be  shown  to  have  been  on  the  issues  joined  and 
tried  in  the  former  action."  In  the  case  of  Richardson  v. 
Opelt,  60  Neb.  180,  82  N.  W.  377,  the  question  was  very  care- 
fully considered,  and  in  that  case  Justice  Holcomb,  writing 
the  opinion,  said:  "When  the  pendency  of  a  prior  suit  is 
pleaded  in  abatement,  the  case  must  be  the  same,  or  it  will 
not  be  sustained.  There  must  be  the  same  parties,  or  such 
as  represent  the  same  interest;  the  same  rights  must  be 
asserted,  and  the  same  relief  prayed  for.  This  relief  must  be 
founded  on  the  same  facts,  and  the  essential  basis  of  the  relief 
must  be  the  same  in  both  actions.  As  a  general  rule,  where 
a  judgment  in  a  prior  suit  would  be  a  bar  to  a  judgment  in  a 
second  suit  brought  in  the  same  or  another  court  of  concurrent 
jurisdiction,  the  plea  of  other  suit  pending  will  be  held  good." 
While,  as  we  have  seen,  appellants  might,  by  a  proper  pro- 
ceeding, have  invoked  the  judgment  of  the  circuit  court  upon 
the  question  of  the  liability  of  the  stockholders,  they  were  not 
obliged  to  do  so,  but  might  institute  such  proceedings  in  any 
other  court  of  concurrent  jurisdiction.  For  reasons  which 
they  doubtless  deemed  sufficient,  appellants  saw  fit  to  institute 
this  proceeding  in  the  state  court. 

It  is  very  clear  that  the  question  of  the  liability  of  appel- 
lees as  stockholders  in  the  American  Loan  &  Trust  Company 
was  neither  presented  nor  adjudicated  in  the  proceedings  had 
in  the  federal  court,  and  it  follows  that  the  contention  of 
appellees  in  this  regard  cannot  be  sustained.  The  judgment 
of  the  trial  court  that  the  American  Loan  &  Trust  Company 
is  not  a  banking  corporation  or  institution,  and  that  appel- 
lees are  not  liable  as  stockholders,  is  wrong,  and  must  be 
reversed.  We  have  been  asked  to  enter  judgment  against 
appellees  in  this  court.  This,  in  view  of  the  great  number 
of  stockholders  and  the  diversity  in  amount  of  their  liabilities, 
we  are  not  prepared  to  do.  It  is,  therefore,  recommended 
that  the  judgment  of  the  trial  court  be  reversed,  and  the  cause 
remanded  to  the  district  court  for  further  proceedings  in 
accordance  with  law. 

DAY  and  HASTINGS,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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St.  Louis. 

(Cotirt  of  Appeals  at  St.  Louis,  Mo.,  Aug.  6,  1902.) 
[70  S.  W.  Rep.  173.] 

Compulsory  Reference  of  Case — Forged  Checks. 

Rev.  St.  1899,  >i  698,  authorizes  a  trial  court  to  refer  a  case  when  an 
issue  of  fact  requires  the  examination  of  a  long'  account  on  either  side. 
In  an  action  by  a  depositor  to  recover  an  alleged  balance  from  a  bank, 
the  only  facts  in  issue  were  whether  21  alleged  forged  checks  were  in 
fact  forged  by  the  depositor's  bookkeeper,  and  the  fact  of  forgery  was 
not  seriously  controverted.  The  correctness  of  all  balances  and  charges 
and  credits  was  conceded,  except  as  depending  on  the  forgeries  :  held 
not  to  authorize  a  compulsory  reference. 
Evidence — Bank  Books— Accounts  Stated.* 

Where  a  depositor  receives  his  bank  book,  duly  balanced,  together 
with  canceled  checks,  and  retains  it  an  unreasonable  length  of  time 
without  objection,  the  balance  therein  shown  becomes  an  account  stated, 
but  is  nevertheless  only  prima  facie  evidence  of  its  correctness  ;  and  the 
depositor  is  not  precluded  from  impeaching  it,  as  based  on  the  payment 
of  forged  checks,  unless  the  payment  of  the  checks  was  induced  by  his 
negligence,  and  special  damage  will  result  to  the  bank  if  compelled  to 
make  restitution. 
Same — Same — Payments  on  Forged  Checks — Burden  of  Proof. 

Where  a  depositor,  by  retaining  without  objection,  his  bank  book  as 
balanced  and  returned  to  him,  together  with  the  canceled  checks,  recog- 
nizes the  balance  shown  as  an  account  stated,  the  burden  of  proof  is  on 
him  to  show  that  the  balance  was  in  fact  based  on  the  payment  of 
forged  checks. 
Agency — Forged  Checks — Imputable  Knowledge. 

A  depositing  corporation  intrusted  its  bank  book  and  the  cashing 
of  checks  and  verification  of  balances  to  its  bookkeeper,  who  forged 
the  president's  name  to  certain  checks,  procured  them  to  be  cashed, 
and  appropriated  the  proceeds.  When  the  canceled  checks  and  bank 
book,  duly  balanced,  were  returned  at  various  times,  the  bookkeeper  ab- 
stracted and  destroyed  the  checks  :  held,  that  the  bookkeeper's  knowl- 
edge of  the  fraud,  obtained  by  him  in  the  course  of  his  employment 
when  he  received  the  balanced  check  book  and  canceled  checks,  was 
not  imputable  to  the  depositor,  as  the  knowledge  of  an  agent  is  not  im- 
putable to  a  principal  where  it  would  be  against  the  agent's  interest  to 
communicate  it,  and  consequently  the  depositor  was  not  precluded,  by 
his  failure  to  ascertain  the  first  of  the  series  of  forgeries  and  to  notify 
the  bank  thereof,  from  recovering  from  the  bank  the  sums  paid  on  the 
subsequent  forgeries. 
Negligence — Paying  Unsigned  Checks — Estoppel. 

Where  the  bookkeeper  of  a  depositing  corporation  presents  an  un- 
signed check,  which  the  bank  pays,  the  bookkeeper  appropriating  the 
proceeds,  such  payment  is  negligence  per  se,  and  the  bank  is  liable  to 
the  depositing  corporation,  without  reference  to  any  question  of  the 
estoppel  of  the  corporation  to  recover  for  the  payment  of  forged  checks, 
because  of  having  failed  to  warn  the  bank  in  advance  thereof. 

Appeal  from  St.  Louis  circuit  court;  Selden  P.  Spencer, 
Judge. 

*See  Nodine  t/.  First  Nat.  Bank  of  Union  (Ore.),  4  Bank.  Cas.  493  ; 
Andrews  v.  State  Bank  of  Wheatland  (N.  Dak.),  2  Bank.  Cas.  508, 
and  note,  513. 


14  CHECKS  [vol  V 

Kenneth  Inv.  Co.  v.  Nat.  Bank  of  Republic  of  St.  Louis 

Action  by  the  Kenneth  Investment  Company  against  the 
National  Bank  of  the  Republic  of  St.  Louis.  From  a  judg- 
ment for  defendant  entered  on  a  report  of  the  referee,  plain- 
tiff appeals.     Reversed. 

The  substance  of  the  petition  is  that  plaintiff,  a  corpora- 
tion, long  prior  to  May,  1894,  and  from  time  to  time  there- 
after, deposited  money  with  the  defendant  bank  on  general 
account,  subject  to  be  drawn  out  by  plaintiff's  checks;  that 
on  the  said  24th  day  of  May  its  pass  book  was  balanced  by  the 
bank  and  returned  to  plaintiff,  showing  a  balance  to  plaintiff's 
credit  of  $57954;  that  from  the  said  24th  day  of  May  to 
September  24,  1894,  plaintiff  made  various  deposits  with  the 
defendant,  aggregating  $12,172.54,  which,  with  the  balance  of 
May  24th,  made  a  total  of  $12,752.08  to  plaintiff's  credit;  that 
against  this  credit  plaintiff  drew  its  checks  aggregating 
$9,558.73,  leaving  a  balance  to  plaintiff's  credit  of  $3,193.3?; 
that  between  said  24th  day  of  May  and  September  24,  1894, 
the  defendant,  without  the  authority,  consent,  or  knowledge 
of  plaintiff,  charged  against  said  account  at  various  times,  as 
having  been  paid  by  it  to  plaintiff,  various  sums,  aggregating 
$1,093,  no  part  of  which  was  received  by  plaintiff;  and  that 
the  defendant,  though  often  requested,  has  refused  to  credit 
plaintiff's  account  with  the  said  sum  of  $1,093  erroneously 
charged  against  it,  or  to  pay  said  sum  to  plaintiff  on  demand. 

The  answer  is  a  general  denial  and  the  following  pleas  of 
new  matter:  First.  That  the  plaintiff  from  November,  1893, 
to  November,  1894,  had  at  various  times  deposited  money 
with  plaintiff,  and  drew  upon  defendant  divers  checks,  all  of 
which  were  duly  paid;  that  there  were  over  200  items  of  debit 
and  credit  in  the  account;  that  on  May  24,  1894,  the  account 
was  stated  between  them,  and  a  balance  found  due  plaintiff 
from  defendant  of  $579.54  which  was  carried  forward  to  plain- 
tiff's credit;  that  on  June  13,  1894,  plaintiff  and  defendant 
stated  the  account,  when  it  was  ascertained  that  the  balance 
to  plaintiff's  credit  was  $1,506.79;  that  on  August  20,  1894, 
the  account  was  again  stated  between  plaintiff  and  defend- 
ant, when  it  was  ascertained  that  plaintiff  had  overdrawn  its 
account  by  11  cents;  that  on  September  3,  1894,  plaintiff  and 
defendant  again  stated  the  account,  and  it  was  ascertained 
that  the  defendant  owed  the  plaintiff  $570.59,  which  was 
carried  forward  to  plaintiff's  credit;  that  about  September 
24,  1894,  the  account  was  again  stated,  and  it  was  ascertained 
that  there  was  a  balance  of  $2,100.3?  to  plaintiff's  credit;  that 
about  October  9,  1894,  the  account  was  again  stated,  and  a 
credit  of  $5,608. 57  was  carried  forward  to  plaintiff's  credit; 
and  that  on  November  2,  1894,  the  account  was  again  stated, 
when  it  was  ascertained  that  defendant  owed  plaintiff  the 
sum  of  $203.57,  which  sum  was  paid  to  plaintiff  by  defendant 
on  November  14,  1894. 

Second.  For  new  matter  constituting  a  further  defense, 
the  answer   sets  forth   that  plaintiff,  for  a  ground  for  its   suit, 
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claims  that  one  Frank  J.  Chatard,  who  was  in  its  employ 
from  April  to  October,  1894,  as  its  bookkeeper,  between   the 
24th  day   of   May   and  the   13th  day  of  June,  1894,  forged  a 
check  of  plaintiff  on  defendant  for  $78,  and  fraudulently   pro- 
cured the  defendant  to   pay  it;  and   plaintiff   further   claims 
that  between  June  13th  and  August  20,  1894,  Chatard  at  divers 
times  forged  the  name  of  plaintiff  to  15  different  checks  upon 
defendant,  aggregating  the  sum  of  $691;,  which  he  fraudulently 
procured  the  defendant  to  pay,  and  that  between  August  20th 
and  September  24,  1894,  Chatard  forged  the  name  of  plaintiff 
to  divers  other  checks,  which   he   fraudulently  procured  the 
defendant  to  pay,    aggregating    $320;  that  during  all  these 
periods   Chatard  was  the  bookkeeper,  and  had  charge  of  the 
bank  pass  book,  and  was  intrusted  with  the  keeping  of  plain- 
tiff's general   accounts  and  of   its   deposit   account  with   the 
defendant  bank,  and  that  the  greater  number  of  said   alleged 
forged   checks  have  been  destroyed,  and  that   defendant  has 
no  means  of  knowing  whether  or  not  they  were  forged;  that 
on  June  13,  1894,  when  defendant  balanced  the  plaintiff's  pass 
book,  it  returned  said  book,  with  all  of   plaintiff's  paid  checks 
then  in  its  possession,  including  the  alleged  forged  check  for 
$78,  to  the  plaintiff;  and  that  plaintiff  then  and  there  examined 
said  pass  book  and  said  checks,  and  then  and  there  ascertained 
that  Chatard  had  forged   the  check  for  $78,  and  that  it  there- 
upon became  its  duty  to  notify  the  defendant  of  said  forgery 
of  the  check,  that   the  defendant  might  recover  the  amount  of 
said  check  from  Chatard,  and  be  put  upon   its  guard  against 
future  forgeries  by  him,    but  that  plaintiff  failed   to  give  any 
such   notice.     The   answer   further   alleges   that,  if   plaintiff 
did  not  in  fact  examine  its  pass  book  and  return  the  canceled 
checks,  it  was  its  duty  to  do  so,  within  a  reasonable  time,  and, 
if  it  had  done  so,  it  would  have  discovered  the  alleged  forgery 
in  time  to   notify   the   defendant,  so    that  it  might   have  re- 
covered the  amount  of  the   forged   checks,  and   avoided  the 
payment  of  his  forged   checks  in  the  future,  and  alleges,  in 
the  alternative,  that  plaintiff  did   examine  its  books  and  dis- 
cover the  forgery,  or  that  it  negligently   failed  to   make   the 
examination,  and  that  the  nondiscovery  of   the  forgery  was 
due  to  its  neglect  to  make  the  examination,  and   alleges  the 
exercise  of  due  diligence  and  care  on  its  part  in  the  payment 
of  the  alleged  forged  checks,  and  that  it  was   induced    by  the 
neglect  of  the  plaintiff  to  notify  it  of  the  forgery  of  the  check 
for  $78  to  pay  checks  of  subsequent  dates  alleged  to  have  been 
forged  by  Chatard,  and  that  plaintiff  should  be  estopped   by 
its  conduct  to  maintain  the  action.     In  the  third  paragraph 
of  the  answer,  plaintiff  tenders  the  amount  of   the  check  for 
$78,  with  legal  interest  and  all  costs  of  the  suit  to  date  of  filing 
the   answer. 

The  reply  admits  the  balancing  of  plaintiff's  pass 
book  by  defendant  on  May  24th,  June  13th,  August  20th, 
September  3d,  September  24th,  October  9th,  and  November 
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2d,  as  alleged  in  plaintiff's  answer;  admits  that  the  balances 
shown  by  the  book  were  as  alleged  in  the  answer,  and  admits 
the  payment  of  the  balance  of  $203. 57  as  shown  by  the  balance 
stated  by  plaintiff  on  November  2d;  but  alleges  that  the 
balances  after  the  settlement  of  May  24th  were  incorrect,  in 
this:  that  defendant,  in  making  up  its  accounts  with  plaintiff, 
had  erroneously  charged  plaintiff  with  the  sum  of  $1,093  which 
plaintiff  had  not  received,  and  for  which  it  had  drawn  no 
check  or  checks  against  its  account  after  May  24,  1894;  admits 
that  it  claims  that  Chatard  from  the  month  of  April  to  Sep- 
tember 24,  1894,  forged  checks  aggregating  $1,093,  as  alleged 
in  the  answer,  and  that  the  number  of  said  checks  were  21 ; 
admits  that  during  all  that  time  Chatard  was  the  plaintiff's 
bookkeeper,  and  was  intrusted  with  the  keeping  of  its  gen- 
eral accounts,  as  well  as  its  deposit  account  with  the  defend- 
ant; admits  the  destruction  of  most  of  the  forged  checks, 
and  that  they  could  not  be  produced;  but  denies  each  and 
every  other  allegation  of  new  matter  in  the  answer. 

On  motion  of  the  defendant,  over  the  objections  of  the 
plaintiff,  the  cause  was  referred  to  John  W.  Dryden,  Esq.,  as 
referee.  The  referee  heard  and  reported  the  evidence  to  the 
court,  together  with  his  findings  of  the  law  and  the  facts.  His 
conclusions  are  as  follows:  "I  therefore  am  led  to  conclude 
that  under  the  law  of  the  case,  and  on  the  facts  as  found,  the 
issue  as  to  the  second  affirmative  defense  pleaded  in  the 
answer  must  be  found  for  defendant,  and  plaintiff  held  to  be 
estopped  to  recover  of  defendant  any  part  of  the  sum  sued  for 
by  it,  except  said  $78  admitted  by  the  answer,  and  interest 
thereon  from  October  8,  1894,  the  time  of  filing  the  petition 
herein;  and  I  accordingly  so  find."  Plaintiff  filed  numerous 
exceptions  to  the  report  of  the  referee.  The  court  overruled 
the  exceptions,  adopted  the  report  of  the  referee,  and  ren- 
dered judgment  upon  his  findings.  A  motion  for  new  trial 
proving  of  no  avail,  plaintiff  appealed. 

Edward  T.  Farrish,  for  appellant. 

Silas  B.  Jones,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts).  Whether  or  not 
a  case  may  be  referred,  over  the  objections  of  one  or  both  of 
the  parties  to  a  suit,  must  be  determined  in  each  case  by  the 
pleadings  and  the  issues  raised  by  the  parties  themselves. 
Father  Matthew  Society  v.  Fitzwilliams,  84  Mo.  406;  John- 
son V.  Blell,  61  Mo.  App.  37.  A  critical  examination  of  the 
pleadings  in  this  case  discloses  the  following  admitted  facts: 
First.  Plaintiff  was  a  customer  of  the  defendant  bank  from 
November,  1893,  to  November,  1894,  and  from  time  to  time 
made  deposits  on  general  account  with  it,  and  from  time  to 
time  drew  its  checks  against  its  deposits.  Second.  That  from 
May  I  to  about  September  24,  1894,  Frank  J.  Chatard  was 
plaintiff's  bookkeeper,  and  had  charge  of   plaintiff's   deposit 
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account  book  with  the  defendant.  Third.  That  on  May  24, 
June  13,  August  20,  September  3,  September  24,  October  9, 
and  November  2,  1894,  defendant  balanced  the  plaintiff's 
pass  book,  and  returned  it  to  plaintiff's  authorized  agent, 
Chatard,  together  with  all  the  checks  canceled  which  had 
been  drawn  against  the  account,  whether  genuine  or  forged; 
that,  assuming  all  the  checks  to  have  been  genuine,  the  sev- 
eral balances  as  ascertained  and  shown  on  the  pass  book  were 
true  and  correct;  that  the  defendant  did  not,  prior  to  Septem- 
ber 24th,  object  to  the  balances  shown  on  its  pass  book  as 
ascertained  by  the  defendant,  nor  object  to  any  of  the  checks 
drawn  against  the  account  which  were  canceled  and  returned 
with  the  pass  book  prior  to  September  24th.  Fourth.  That 
the  amount  demanded  by  plaintiff  ($1,093)  was  represented 
by  checks  which  it  alleged  to  have  been  forged  by  the  book- 
keeper, Chatard. 

In  respect  to  the  account,  the  only  issue  of  fact  to  be  tried 
was  whether  one  or  more,  or  all,  of  the  21  alleged  forged 
checks  were  in  fact  forged.  It  is  not  denied  that  they  were 
paid  by  the  bank,  and  that  they  aggregated  the  amount  in 
dispute.  Other  issues  collateral  to  this  issue  were  involved, 
but  were  not  such  as  to  authorize  a  reference  of  the  case. 
The  fact  that  the  21  checks  were  forged  was  not  seriously 
controverted  by  the  defendant,  yet  the  pleadings  are  in  such 
form  as  to  require  the  plaintiff  to  prove  them  to  be  forgeries. 
To  say  that  the  investigation  of  this  issue  required  the 
examination  of  a  long  account  on  either  side  would  be  a  gross 
misapplication  of  the  letter  and  spirit  of  section  698,  Rev. 
St.  1899,  which  authorizes  the  trial  court  to  refer  a  case 
"when  an  issue  of  fact  shall  require  the  examination  of  a  long 
account  on  either  side." 

The  reply  admits  the  writing  up  of  plaintiff's  pass  book  at 
the  several  times  pleaded  in  the  answer,  and  the  return  of  the 
book,  with  the  canceled  vouchers,  to  the  plaintiff's  book- 
keeper, and  tacitly  admits  that  plaintiff  made  no  objections 
to  the  balances  found  and  stated  bv  defendant  prior  to  the 
posting  made  on  September  24th.  It  has  been  held  here  and 
elsewhere  that  the  entry  of  the  debits  and  credits  in  a 
depositor's  pass  book  by  a  banking  institution,  striking  the 
balance,  and  then  delivering  the  book  to  the  customer  with 
his  canceled  checks,  constituted  a  rendition  of  account,  and 
that  the  retention  of  the  book  so  balanced,  by  the  customer, 
for  an  unreasonable  time,  without  objection  to  the  account  as 
rendered,  constitutes  an  account  stated.  McKeen  v.  Bank 
(St.  L.)  74  Mo.  App.,  loc.  cit.  288,  and  cases  cited;  Critten  v. 
Bank,  171  N.  Y.  219,  63  N.  E.  969;  Schoonover  v.  Osborne, 
108  Iowa,  543,  79  N.  W.  263;  Bank  v.  Walker,  85  Iowa,  728, 
51  N.  W.  241;  Shipman  v.  Bank,  126  N.  Y.  318,  27  N.  E.  371, 
12  L.  R.  A.  791,  22  Am.  St.  Rep.  821;  Harley  v.  Bank,  76  N. 
Y.  618;  Dingley  v.  McDonald,  124  Cal.  90,  56  Pac.  790.  That 
account  being  by  implication  a  stated   account,  it  was  prima 
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facie  evidence  of  its  correctness.  Perkins  v.  Hart,  ii  Wheat. 
237,  6  L.  Ed.  463;  Hanson  v.  Jones  (St.  L.)  20  Mo.  App.  595; 
Missouri  Pac.  Ry.  Co.  v.  Coombs  &  Bro.  Commission  Co. 
(K.  C.)  71  Mo.  App.  299;  Murry  v.  Toland,  3  Johns.  Ch.  569; 
Wilde  V.  Jenkins,  4  Paige,  481.  And  the  burden  was  on 
plaintiff  to  show  by  a  preponderance  of  the  evidence  that  the 
checks  alleged  in  its  reply  to  be  forged  were  in  fact  forged  by 
its  bookkeeper,  Chatard. 

The  evidence  is  that  C.  R.  H.  Davis  was  the  president  of 
the  plaintiff  corporation,  and  signed  all  the  checks  drawn    by 
it  against  its  deposit  account  with  defendant;  that   the   body 
of  these  checks  was  made  out  by  Chatard,  and  the  name  of  the 
plaintiff   corporation     stamped   upon     them   with   a   rubber 
stamp  prepared   for  that  purpose,   and   kept   hanging  up   at 
Chatard's  desk.     After  the  checks  were  filled  out  and  stamped, 
Davis  would  append  his  official  signature  immediately  follow- 
ing the  stamped  impression  of  plaintiff's  corporate  name.     It 
is  clearly  shown  by  the  evidence  that  some  time  between   the 
24th  day  of   May   and  June    13,  1894,  Chatard  forged  Davis' 
name  to  a  check,  prepared  in  the  usual  way,  for  $7?,,  and  pre- 
sented it  to  defendant's  teller,  who,  not  suspecting  the  forgery, 
paid  it  to  Chatard;  that  between  June  13  and  August  20,  1894, 
Chatard  forged   Davis'   name   to  14   other   checks,    and  pre- 
sented them,  with  one  other  check  for  $50,  bearing  no  signa- 
ture, to  the  defendant  bank,  for  payment,  from  time  to  time; 
and  that  they  were  paid    by  the  defendant's   teller   in   good 
faith.     The  aggregate  amount  of  these  checks  was  $695.     Be- 
tween September  3d  and  September  24th,  Chatard  forged  the 
name  of  Davis  to  5  other  checks,  aggregating  $320,  which   he 
presented  to  and  collected  of  defendant  bank.     The  aggregate 
amount    of    the    fraudulent   checks   was    $1,093, — the   exact 
amount  in  controversy.     It  further  appears  from  the  evidence 
that  the  forged  check  of  $78  was  included  in  the  statement  of 
the  account  made  by  defendant,  and  delivered  with  the  pass 
book  and  other  canceled  checks  to  Chatard  about  June  13, 
1894.     Chatard  abstracted  the  forged  check  from  the  genuine 
ones  and  destroyed  it.     The  14  other  forged  checks  cashed  by 
Chatard  between  June  13th  and  August  20th,  together  with  the 
$50  check  bearing  no  signature,  were  included  in  the  various 
balances  struck  by  defendant  on  plaintiff's  pass  book  between 
these  dates,    were    marked  "Canceled,"  and   delivered,  with 
the  pass  book  with  other   canceled   checks,  to   Chatard,  who 
abstracted  and  destroyed   the  forged  ones.     To  cover   up  his 
forgeries,  Chatard   tampered   with   plaintiff's   account  books 
and  with  the  stubs  of  its   check   book.     No   officer,  agent,  or 
employee  of  plaintiff   examined   the   pass   book   while  it  was 
intrusted   to  Chatard,  other   than  Chatard  himself,  and  hence 
had  no  knowledge  or  information   in  regard   to  the  forgeries, 
until   about    September   24,    1894.     About     the     latter   date 
Chatard  was  unable  to  attend  to  his  duties,  on  account   of 
sickness,  and  Davis  took   the   pass  book   to  the   bank  to  be 
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written  up  and  balanced.  After  it  was  written  up  and 
balanced,  the  five  forged  checks  drawn  between  August  20th 
and  September  3d  came  into  the  possession  of  Davis,  and 
were  at  once  discovered  to  be  forgeries.  Plaintiff  imme- 
diately employed  an  expert  accountant  to  examine  its  books 
of  account.  This  accountant,  after  several  weeks'  labor  and 
search,  discovered  and  brought  to  light   the   other   forgeries. 

The  learned  referee  found  as  a  fact  that: 

''An  examination  by  Mr.  Davis,  president  of  plaintiff,  of 
said  pass-book  entry  and  returned  checks,  after  the  delivery 
of  them  by  defendant  to  Chatard,  and  a  comparison  of  said 
checks  within  the  entries  in  the  check  book,  if  made  before 
Chatard's  erasure  of  the  $78  credit  item,  would  have  led  at 
once  to  the  discovery  of  the  $78  forgery,  and,  if  made  after 
such  erasure,  to  the  discovery  of  an  error  of  $78  in  balancing. 
Nc  such  examination  was  made  by  any  of  plaintiff's  officers 
prior  to  September  24,  and  no  knowledge  or  notice  of  the 
existence  of  the  incorrectness  of  the  account,  and  of  the  said 
forgery  of  said  $78  check,  came  to  any  of  the  officers  or  agents 
other  than  Chatard  until  September  24,  1894,  or  later." 

And  he  reported  the  following  as  his  conclusions  of  law, 
which  the  trial  court  adopted,  and  which  may  therefore  be 
taken  as  the  opinion  of  the  trial  judge  as  the  law  of  the  case, 
to  wit: 

"The  relation  between  a  depositor  and  a  banker  is  that  of 
debtor  and  creditor,  and  not  of  bailor  and  bailee.  And  that 
being  true,  it  follows  that  no  degree  of  diligence  exercised  by 
the  banker  in  scrutinizing  checks  presented  to  him  for  pay- 
ment, in  order  to  detect  forgeries  of  his  depositor's  signature, 
could  avail  to  enable  him  to  cast  upon  the  latter  losses  sus- 
tained by  him  in  the  paying  out  of  money  on  checks  purport- 
ing to  be  those  of  the  depositor,  but  in  fact  forged.  The 
implied  contract  between  him  and  depositor  being  in  fact 
that,  in  consideration  of  the  latter's  lending  him  such  an 
amount  of  money,  he  will  pay  a  like  amount  to  him,  or  to  any 
one  to  whom  he  may  order,  by  checks,  from  time  to  time, 
the  burden  rests  upon  him  to  determine,  at  his  peril,  whether 
a  check  presented  to  him  for  payment  is  the  genuine  check  of 
his  depositor  or  not.  As  against  the  debt  he  owes  the  creditor 
for  the  money  loaned  him,  he  can  claim  no  credit,  except  for 
moneys  he  has  paid  to  him,  or  to  some  one  to  whom  he  had 
ordered  him  to  pay.  If  he  pays  to  any  one  else,  then  he 
merely  pays  his  own  money  at  his  own  risk,  and  cannot  charge 
the  depositor  for  it.  All  this  is  well-settled  law,  about  which 
there  is  no  room  for  question.  McKeen  v.  Bank,  74  Mo.  App. 
281-287;  Knecht  v.  Savings  Inst.,  2  Mo.  App.  563,  564;  Bank 
V.  Morgan,  117  U.  S.,  loc.  cit.  106,  6  Sup.  Ct.  657,  29  L.  Ed. 
811;  Bank  V.  Risley,  in  U.  S.,  loc.  cit.  127,  4  Sup.  Ct.  322, 
28  L.  Ed.  374;  Marine  Bank  v.  Fulton  Bank,  2  Wall.  252, 
17  L.  Ed.  785. 

'*It  appearing  that  at  the  commencement  of  this  suit  the 
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defendant  had  received  of  plaintiff  $1,093  of  moneys  deposited 
with  it,  primarily  the  plaintiff  would  be  entitled  to  recover 
said  amount,  unless  the  affirmative  defenses  pleaded  in  the 
answer,  or  one  of  them,  has  been  made  out. 

"First,  as  to  the  defense  of  the  divers  statings  of  the 
account  between  plaintiff  and  defendant:  As  to  this  defense, 
I  am  of  the  opinion  that  there  were  statings  of  the  account 
between  the  parties  on  June  13,  August  20,  and  September  3, 
1894,  such  as  are  alleged  in  the  answer;  also  that  by  such  stat- 
ing the  balances  of  the  account  were  found  and  settled  be- 
tween them  at  the  several  amounts  there  alleged.  The 
balancing  up  of  plaintiff's  pass  book,  and  returning  of  it  and 
the  paid  checks  to  its  bookkeeper,  Chatard,  at  the  several 
times  mentioned,  and  the  setting  forth  therein,  as  balances 
found,  the  said  several  amounts,  together  with  the  retaining 
of  said  book,  without  any  objection  to  said  balances  by  plain- 
tiff, or  any  of  its  officers  or  agents,  until  September  24,  1894, 
amounted,  under  the  well-known  rule  in  respect  to  accounts 
between  merchants  and  customers,  as  well  as  others,  to  settle- 
ments or  statings  of  the  account,  which,  until  set  aside  for 
fraud,  accident,  or  mistake,  would  be  binding  on  the  parties. 
McKeen  v.  Bank,  74  Mo.  App.  288. 

"Second,  as  to  the  second  affirmative  defense,  namely,  that, 
by  reason  of  the  particular  facts  alleged  therein,  plaintiff  is 
estopped  to  claim  of  defendant  the  $1,01 5,  or  any  part  thereof: 
That  a  depositor  in  a  bank,  where  the  bank  balances  up  his 
pass  book,  and  returns  it  to  him,  with  the  paid  checks,  as 
vouchers  to  the  credits  taken  by  him  therein,  owes  to  the 
bank  the  duty  of  examining  the  book  and  checks  with  rea- 
sonable care,  and  within  a  reasonable  time,  for  the  purpose 
of  learning  if  the  account  as  stated  is  correct,  and  if  the  checks 
returned  are  genuine  or  not,  and,  in  case  of  his  learning  of 
any  such  checks  being  forged,  Ihe  further  duty  of  notifying  it 
thereof  within  a  reasonable  time,  seems  to  be  settled  by  two 
decisions  of  the  St.  Louis  court  of  appeals  in  the  case  of 
Wind  V,  Bank,  39  Mo.  App.  72,  and  McKeen  v.  Bank,  74  Mo. 
App.  281.  The  same  doctrine  has  been  held  by  a  number  of 
other  courts  of  his  country,  including  the  United  States 
supreme  court.  And  further  that  where,  in  case  of  an  omis- 
sion of  such  duty,  the  bank  is  thereby  damaged,  or  misled  to 
its  prejudice,  or  placed  in  a  worse  position,  then  the  depositor 
will  be  held  liable  to  make  good  such  loss  to  the  bank, 
or  to  be  estopped  to  claim  of  it  any  sum  which,  but  for  such 
omission,  it  would  not  have  paid  out,  seems  also  to  be  held  as 
law  by  decisions  of  said  court  of  appeals,  and  those  of  other 
courts  in  said  cases  cited.  Under  the  facts  found,  the  defend- 
ant was  certainly  prejudiced  by  plaintiff's  omission  to 
promptly  discover  and  notify  it  that  the  check  for  $78  paid  by 
it  to  Chatard,  and  charged  against  it  in  the  balancing  of  the 
pass  book  made  June  13th,  was  a  forgery.  But  for  such 
omission,  it  would  have  been  put  on  its  guard,  and  would  not 
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have  paid  the  subsequent  forged  checks,  aggregating  $1,015, 
drawn  by  Chatard  and  presented  to  and  paid  by  the  bank 
prior  to  September  24th.  This  being  so,  it  would  seem  plain 
that  plaintiff  should  be  estopped  to  recover  of  defendant  the 
$1,015  in  dispute,  provided  it  be  held  that  its  said  omission 
was  a  negligent  one,  and  in  breach  of  the  duty  which,  under 
the  decisions  cited,  it  owed  to  the  defendant.  Urtder  the  facts 
found,  then,  was  the  omission  a  negligent  one,  or  not?  The 
solution  of  this  question  depends  largely  upon  the  effect  to  be 
given  to  the  acts  and  knowledge  of  plaintiff's  bookkeeper, 
Chatard,  in  respect  to  his  examination  of  the  pass  book  and 
paid  checks  returned  to  him  with  the  balancing  of  June  13th. 
The  findings  show  that,  immediately  upon  receipt  of  the  pass 
book  and  checks,  he  examined  them,  and  learned  thereby 
of  the  error  of  $78  in  the  account,  and  its  cause,  and  instead  of 
disclosing  it  at  once  to  the  president,  or  other  managers  of 
plaintiff,  as  was  his  duty,  set  about  to  conceal  from  them  its 
existence,  and  of  evidence  of  the  forgery.  Had  he  acted 
differently  towards  his  employers,  and  called  their  attention 
to  this  forgery,  it  is  to  be  presumed  that  they  would  have  at 
once  notified  defendant  thereof,  and  the  subsequent  loss  by 
payment  of  like  checks  would  not  have  happened.  If  the 
knowledge  of  the  erroneous  credit,  acquired  by  him  from  the 
examination  of  the  pass  book  and  returned  checks,  was  the 
knowledge  of  plaintiff,  whose  agent  he  then  was,  and  if  his 
omission  to  call  attention  to  such  error  was  its  omission,  or 
a  thing  for  the  consequences  of  which  it  could,  as  between  it 
and  defendant,  be  held  responsible,  there  then  remains  no 
room  for  the  doubt  that  it  was  guilty  of  negligence.  But 
was  the  plaintiff,  under  the  circumstances,  chargeable  with 
the  knowledge  of  Chatard,  and  responsible  for  the  failure  to 
discover  and  give  notice  to  defendant  of  the  forgery,  regard- 
less of  his  having  concealed  from  it  all  that  he  had  learned 
from  an  examination  of  the  book  and  returned  checks.?  This 
question  is  one  as  to  which  there  is  considerable  conflict  of 
authority,  and,  upon  reason,  a  good  deal  of  ground  for  doubt. 
It  does  not  appear  to  have  been  passed  on  in  any  decision  of 
our  own  appellate  court,  and  is  therefore  an  open  one  in 
this  state.  But  with  the  consideration  that  I  have  given  to  the 
matter,  I  have  concluded,  both  upon  reason  and  authority,  that 
it  should  be  answered  in  the  affirmative.  I  do  not  think  that 
the  rule  does  not  apply  because  the  agent  of  plaintiff  hap- 
pened to  be  the  forgerer  himself,  but,  by  reason  of  the  crime 
he  had  already  committed  towards  the  bank,  was  interested 
not  to  communicate  to  plaintiff  what  he  knew  in  the  course  of 
his  performing  it.  And  while  it  is  true,  as  contended  by 
plaintiff,  that  the  act  of  Chatard  in  forging  the  check  was 
entirely  outside  of  the  course  of  his  employment,  and  that 
therefore  his  knowledge  of  the  check  being  forged,  aris- 
ing from  the  fact  of  his  having  forged  it,  cannot  be  imputed  to 
plaintiff,  yet  his  subsequent  receiving  and  examining  the  pass 
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book  and  checks  was  within  the  course  of  his  employment, 
and  his  knowledge  derived  in  that  way,  which  would  be 
entirely  outside  of  and  additional  to  that  derived  from  his 
original  act  of  committing  the  forgery  itself,  would  stand  on 
a  different  basis.  Of  the  latter  the  plaintiff  would  be  held  to 
have  notice;  of  the  former  it  would  be  held  to  have  known. 

"It  then  being  determined  by  me  that  plaintiff  should  be 
held  chargeable  on  June  14th  with  the  knowledge  that 
Chatard  on  that  day  of  the  forgery  of  the  check  for  $78,  and 
the  consequent  error  of  that  amount  in  the  account  as 
stated  in  the  pass  book  on  June  13th,  it  follows  that  plaintiff 
was  negligent  in  omitting  to  notify  defendant  prior  to  the 
payment  by  it  of  any  of  the  other  forged  checks,  aggregating 
$1,015.  And  being  so  negligent,  then,  unless  defendant  also 
was  guilty  of  negligence  in  failing  to  discover  the  forgery  of 
said  other  checks  before  paying  them,  through  want  of  ordi- 
nary care,  then  it  must  be  estopped  to  recover  of  defendant 
on   account  of  such  last-named  checks. 

"As  noted  by  plaintiff  in  its  brief,  it  was  held  by  the  supreme 
court  of  the  United  States  in  Bank  v.  Morgan,  117  U.  S.  122, 
6  Sup.  Ct.  657,  29  L.  Ed.  811,  that  a  bank  could  not  complain 
of  a  depositor's  failure  to  examine  his  account  and  give  notice 
of  a  forged  check,  if  it  had  itself  not  used  proper  care  and  skill 
in  detecting  the  forgery  before  paying  such  check.  This  lim- 
itation on  the  defense  of  estoppel  by  the  bank  as  against  a 
careless  depositor  is  reasonable,  and  may  be  conceded." 

It  will  be  observed  that  the  referee  and  the  trial  judge  held 
the  law  to  be  that  the  knowledge  of  Chatard  that  the  forged 
check  of  $78  charged  to  plaintiff's  account  in  the  settlement  of 
June  13,  1894,  should  be  imputed  to  the  plaintiff,  and  that  its 
failure  to  notify  the  defendant  of  the  forgery  estopped  it  to 
claim  reparation  for  checks  thereafter  forged  by  Chatard. 
The  law  of  the  case  as  found  by  the  referee  and  adopted  by  the 
trial  court  finds  support  in  Bank  v.  Allen,  100  Ala.  476,  14 
South.  335,  27  L.  R.  A.  426,  46  Am.  St.  Rep.  80;  Dana  v. 
Bank,  132  Mass.  156,  and  in  Bank  v.  Morgan,  117  U.  S.  97,  6 
Sup.  Ct.  657,  29  L.  Ed.  811.  Unquestionably  the  general  rule 
is  that  notice  acquired  by  an  agent  in  any  transaction  within 
the  scope  of  his  authority  should  be  imputed  to  his  principal. 
But  there  are  exceptions  to  the  rule,  one  of  which  is  stated 
as  follows  in  Innerarity  v.  Bank,  139  Mass.  332,  i  N.  E.  282, 
52  Am.  Rep.  710:  "While  the  knowledge  of  an  agent  is  ordi- 
narily to  be  imputed  to  the  principal,  it  would  appear  now  to 
be  well  established  that  there  is  an  exception  to  the  construc- 
tion or  imputation  of  notice  from  the  agent  to  the  principal 
in  case  of  such  conduct  by  the  agent  as  raises  a  clear  presump- 
tion that  he  would  not  communicate  the  fact  in  controversy, 
as  where  the  communication  of  such  a  fact  would  necessarily 
prevent  the  consummation  of  a  fraudulent  scheme  which  the 
agent  was  engaged  in  perpetrating. "  This  ruling  was  adopted 
by  our  supreme  court  in  Hickman  v.  Green,  123  Mo.  165,  22 
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S.  W.  455,  27  S.  W.  440,  29  L.  R.  A.  39,  and  was  approvingly 
cited  in  Bank  v.  Lovitt,  114  Mo.  519,  21  S.  W.  825,  35  Am. 
St.  Rep.  770;  and  the  Lovitt  and  Hickman  Cases  are  approv- 
ingly cited  in  Traber  v.  Hicks,  131  Mo.,  loc.  cit.  192,  32  S.  W. 
1 145,  on  the  authority  of  the  Innerarity  Case  and  other  cases 
cited  in  footnote  No.  2  of  Mechem's  formulated  section  723  of 
his  work  on  Agency,  wherein  he  states,  in  part,  as  an  excep- 
tion to  the  general  rule,  that  "this  presumption  [that  the 
agent  has  communicated  his  knowledge  to  the  principal]  will 
not  prevail  where  it  is  certainly  to  be  expected  that  the  agent 
will  not  perform  this  duty,  as  where  the  agent,  though  nomi- 
nally acting  as  such,  is  in  reality  acting  in  his  own  or  anothei's 
interest,  and  adversely  to  that  of  his  principal."  In  Weisser's 
Adm'rs  v.  Denison,  10  N.  Y.  68,  61  Am.  Dec.  731,  the  depositor 
intrusted  the  examination  of  accounts  to  a  confidential  clerk, 
who  forged  his  employer's  name  to  the  checks,  and  procured 
their  payment  by  the  bank.  The  clerk  concealed  the  forgery 
from  his  employer.  The  pass  book  had  been  written  up  sev- 
eral times  before  the  forgeries  were  discovered.  It  was  held 
that  the  clerk's  concealment  of  the  forgeries  was  a  continua- 
tion of  his  fraud,  and  imposed  no  more  obligation  on  his  em- 
ployer than  did  the  receipt  of  the  money  in  the  first  instance. 
The  same  ruling  was  had  in  Welsh  v.  Bank,  73  N.  Y.  424,  29 
Am.  Rep.  175;  Henry  v.  Allen,  151  N.  Y.  i.  45  N.  E.  355,  36 
L.  R.  A.  658;  Bienenstok  v.  Ammidown,  155  N.  Y.  47,  49  N. 
E.  321.  In  Hardy  v.  Bank,  51  Md.  562,  34  Am.  Rep.  325,  it 
was  held  that  the  knowledge  of  the  agent  who  did  the  forging 
cannot  be  imputed  to  the  principal.  To  the  same  effect  are 
Mackintosh  v.  Bank,  123  Mass.  393,  and  Bank  v.  Cupps,  91  Pa. 
315.  In  United  Security  Life  Ins.  &  Trust  Co.  v.  Central  Nat. 
Bank,  185  Pa.,  loc.  cit.  600,  40  Atl.  98,  speaking  in  reference 
to  the  general  rule,  the  court  said:  "Of  the  general  rule  there 
is  no  question.  But  in  this  case  the  agent,  through  notice  to 
whom  knowledge  is  to  be  imputed  to  the  plaintiff,  was  him- 
self the  author  of  the  fraud,  and  the  question  therefore  arises 
whether  the  legal  rule  is  applicable  under  such  circumstances. 
On  this  question  the  cases  are  not  entirely  in  harmony.  We 
had  occasion  in  Gunster  v.  Power  Co.,  181  Pa.  327,  37  Atl, 
550,  59  Am.  St.  Rep.  650,  to  review  and  consider  them;  and 
we  then  held  that  the  weight  of  authority,  as  well  as  of  sound 
reason,  was  against  the  application  of  the  rule  to  such  a  case. 
The  rule,  as  there  said,  is  founded  on  the  duty  of  the  agent  to 
communicate  all  material  information  to  his  principal,  and  the 
presumption  that  he  has  done  so;  but  no  agent  who  is  acting 
in  his  own  antagonistic  interest,  or  has  committed  a  fraud  by 
which  his  principal  is  affected,  can  be  presumed  to  have  dis- 
closed such  fraud.  It  would  be  contrary  to  all  experience  of 
human  nature,  on  which  presumptions  are  founded. ' '  Chatard 
was  engaged  in  a  fraudulent  scheme  to  obtain  money  on  forged 
checks  of  his  employer.  To  have  disclosed  the  payment,  can- 
cellation, and  return  of  those  forged  checks  would  have  pre- 
vented the  consummation  of  his  scheme;  and  it  should  not  be 
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presumed  that  he  would  inform  his  employer  of  his  crime, 
and  we  held  that  his  knowledge  of  the  forgery  should  not  be 
imputed  to  the  plaintiff. 

The  relation  of  the  bank  and  of  the  plaintiff,  as  its  depositor, 
was  that  of  debtor  and  creditor.  Bank  v.  Risley,  iii  U.  S. 
125,  4  Sup.  Ct.  322,  28  L.  Ed.  374;  State  V.  Reid,  125  Mo.  43, 
28  S.  W.  172;  Bank  v.  Morgan  and  McKeen  v.  Bank,  supra. 
And  it  was  bound  to  know  the  signature  of  plaintiff  to  checks 
drawn  against  the  deposit  account,  and  when  it  paid  out  money 
on  the  forged  check  of  Chatard  it  paid  out  its  own  money,  and 
not  the  money  of  the  plaintiff.  McKeen  v.  Bank,  supra;  Bank 
V.  Whitman,  94  U.  S.  347,  24  L.  Ed.  229;  Frank  v.  Bank,  84 
N.  Y.  213,  38  Am.  Rep.  501;  Bank  v.  Barnes,  61;  111.  69,  16 
Am.  Rep.  576;  Bank  v.  Burke,  81  Ga.  597,  7  S.  E.  738,  2  L. 
R.  A.  96.  And  the  defendant  must  bear  the  loss,  even  though 
it  could  not  have  detected  the  forgery  by  the  exercise  of  ordinary 
care,  unless  after  the  payment  of  the  first  of  the  forged  checks, 
audits  cancellation  and  return  toplaintiff  with  the  pass  book 
written  up  and  balanced  on  June  13,  1894,  plaintiff's  neglect 
to  examine  the  pass  book  within  a  reasonable  time  prevented 
it  from  discovering  the  forgeries  and  giving  defendant  notice 
thereof.  Primarily,  the  loss  should  fall  on  the  defendant. 
To  shift  its  liability  to  plaintiff,  defendant  must  show  that  it 
was  not  guilty  of  negligence  in  paying  the  forged  checks,  and 
that  the  plaintiff  owed  it  a  duty,  which,  if  it  had  discharged, 
the  loss  would  not  have  occurred.  The  duty  of  plaintiff  was 
to  make  an  examination  of  its  returned  pass  book  and  can- 
celed vouchers  within  a  reasonable  time  after  June  13,  1894, 
and  to  givedefendant  notice  of  the  forgery  if  it  could  or  would 
have  been  discovered  had  the  examination  been  made.  Bank 
v.  Morgan,  supra;  Bank  of  United  States  v.  Bank  of  Georgia, 
10  Wheat.  333,  6  L.  Ed.  334;  Redington  v.  Woods,  45  Gal. 
426,  13  Am.  Rep.  190;  Weinstein  v.  Bank,  69  Tex.  38,  6  S. 
W.  171,  5  Am.  St.  Rep.  23;  Bank  v.  Ricker,  71  III.  439,  22 
Am.  Rep.  104;  Critten  v.  Bank,  171  N.  Y.  219,  63  N.  E,  969; 
Dana  v.  Bank,  Harley  v.  Bank,  and  McKeen  v.  Bank,  supra. 
Following  Bank  v.  Morgan,  supra,  and  a  prior  Pennsylvania 
case  (185  Pa.  586,  40  Atl.  97)  the  supreme  court  of  that  state, 
in  the  case  of  Myers  v.  Bank,  193  Pa.  i,  44  Atl.  280,  74  Am.  St. 
Rep.  672,  held  that:  "Where  a  depositor  of  a  bank  intrusts 
to  a  confidential  clerk  the  care  of  his  bank  account  and  the 
duty  of  verifying  the  settlements  of  his  bank  book,  and  the 
clerk  forges  checks,  and,  when  the  depositor's  checks  are 
returned  by  the  bank,  abstracts  the  forged  checks  and  reports 
to  his  employer  that  the  settlement  is  correct,  and  there  is  no 
evidence  that  the  bank  was  negligent  in  paying  the  forged 
checks,  and  it  appears  that,  if  the  depositor  had  verified  the 
settlement  himself,  he  would  have  discovered  the  fraud,  the 
depositor,  while  not  chargeable  with  the  knowledge  of  his 
clerk  that  the  latter  had  committed  the  forgery,  is  clearly 
responsible  for  the  acts  and  omissions  of  his  clerk  in  the 
course  of  the  duties   with   which   he   was   intrusted,  viz.,  to 
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receive  the  checks,  and  he  cannot  recover  from  the  bank  the 
loss  which  he  sustained."  In  Wind  v.  Bank,  39  Mo.  App.  72, 
after  a  carfeul  review  of  the  authorities,  the  court,  through 
Thompson,  J.,  said:  "In  view  of  the  foregoing  authorities, 
and  restraining  our  decision  to  the  facts  of  the  case  befcAre  us, 
we  have  no  difficulty  in  holding  that,  where  a  customer  of  a 
banker  receives  his  book  from  his  banker  balanced,  with  his 
checks  returned  canceled,  as  vouchers  to  the  entries  made  by 
the  banker,  and  there  are  circumstances  within  his  knowledge 
at  the  time  from  which,  by  the  exercise  of  reasonable  care  and 
inquiry,  he  would  have  been  able  to  ascertain  that  some  of 
the  checks  so  returned  were  altered  or  forged,  and  he  fails  to 
exercise  such  reasonable  care  and  inquiry,  and  the  bank 
thereby  suffers  loss,  or  is  placed  in  a  worse  position  than  it 
would  have  occupied  if  such  inquiry  had  been  made,  and  the 
facts  ascertained  and  communicated  to  it,  within  a  reasonable 
time,  the  customer  has  lost  his  recourse  against  the  bank. 
Indeed,  we  regard  the  case  where  there  are  facts  within  the 
knowledge  of  the  customer  sufficient  to  put  him  on  inquiry, 
provided  he  proceeds  as  a  reasonably  careful,  prudent,  and 
honest  man,  and  where  the  inquiry,  if  made,  would  disclose 
the  fact,  as  tantamount  to  a  case  where  the  person  has  actual 
knowledge;  and  we  understand  this  to  be  a  general  principle 
of  the  law."  The  court  then  proceeded  to  disapprove  the 
doctrine  of  the  Morgan  Case  in  so  far  as  it  holds  that  prej- 
udice to  the  bank  is  to  be  presumed,  and  held  that  there  was 
no  such  presumption  of  loss,  and  that  it  was  incumbent  on  the 
bank  to  prove  the  loss  in  order  to  estop  the  depositor  from 
recovering  from  the  bank  the  amount  paid  by  it  on  the  forgery. 
To  the  same  effect  is  Critten  v.  Bank,  supra.  It  seems  to  us 
that  the  Wind  Case  is  supported  by  the  better  reason,  and  is 
more  consonant  with  sound  equity.  The  estoppel  founded  on 
negligence  should  not  work  injury  to  the  depositor  unless  it 
appears  that  his  negligence  has  occasioned  special  damages 
to  the  bank.  The  legal  relation  between  the  bank  and  its  gen- 
eral depositor  is  that  of  debtor  and  creditor,  and  notwith- 
standing that  the  depositor  has  presumptively  acquiesced  in  his 
account  as  rendered  by  the  bank,  by  retaining  it  without  objec- 
tion, yet  when  he  is  able  to  point  out  specifically  error,  mis- 
take, or  forgeries  in  the  account,  he  ought  to  be  allowed 
restitution,  unless  the  error,  mistake,  or  forgery  was  induced 
by  his  negligence,  and  to  make  the  restitution  would  work  a 
special  damage  to  the    bank. 

In  respect  to  the  $50  check,  which  was  not  signed,  it  may 
be  well  enough  to  remark  that  the  payment  of  it,  in  the  shape 
it  was  in,  was  negligence  per  se,  and  the  bank,  in  any  event, 
is  liable  for  the  amount  so  paid. 

For  the  reasons  herein  stated,  the  judgment  is  reversed,  and 
the  cause  remanded. 

BARCLAY  and  GOODE,  JJ.,  concur. 
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{Court  of  Appeals  of  New  York,  Oct.  7,  igo2.) 
[64  N.  E.  Rep.  946.] 

Appeal — Review. 

The  court  of  appeals   has  no   power  to  review  the  question  whether  a 
verdict    is   supported   by   the   evidence  after  unanimous  affirmance   of 
the  judg-ment  thereon  by  the  appellate  division. 
Liabilities  of  Partner. 

Where  a  partner  constantly  used  the  firm  name  for  the  accommoda- 
tion of  others  by  indorsing'  notes  in  the  name  of  the  firm  for  purposes 
foreign  to  the  partnership,  his  copartner,  who  did  not  stop  such  prac- 
tice, and  published  no  notice  of  the  fact  of  the  dissolution  of  the  firm 
to  the  public  or  to  parties  who  were  g'iving'  credit  to  the  firm  name,  was 
estopped  from  questioning'  the  validity  of  a  note  bearing  such  indorse- 
ment, though  made  after  the  dissolution  of  the  firm. 
Bank  as  Bona  Fide  Holder  of  Discounted  Note. 

A  bank  is  none  the  less  a  bona  fide  holder  of  a  note  because  it  dis- 
counted it  at  the  rate  of  7  per  cent,  per  annum  instead  of  6  percent., 
the  legal  rate,  it  being  in  evidence  that  such  was  its  usual  custom. 

Appeal  from  supreme  court,  appellate  division,  Fourth 
department. 

Action  by  the  Bank  of  the  Monongahela  Valley  against 
Charles  Weston,  executor  of  Abijah  Weston,  and  others. 
From  a  judgment  of  the  appellate  division  (71  N.  Y.  Supp. 
1 132)  affirminga  judgment  in  favor  of  defendant  Weston,  plain- 
tiff appeals.     Reversed. 

C.  S.  Gary,  for  appellant. 

J.  H.  Waring,  for  respondent. 

O'BRIEN,  J.  When  this  case  was  here  upon  a  former 
appeal  (159  N.  Y.  201,  54  N,  E.  40,  45  L.  R.  A.  547),  we  had 
to  review  exceptions  taken  by  the  plaintiff  to  a  dismissal  of 
the  complaint  at  the  trial.  It  now  comes  here  in  a  different 
form,  since  there  has  been  a  verdict  of  a  jury  in  favor  of  the 
defendants,  that  has  been  unanimously  affirmed  below. 
Therefore  the  question  whether  the  verdict  is  supported  by 
any  evidence  is  not  open  to  review  in  this  court,  but  every 
other  question  of  law  properly  raised  at  the  trial  is.  It  is 
quite  impossible  to  peruse  the  record  without  being  impressed 
with  the  difficulty  of  defending  the  judgment  upon  principals 
of  natural  justice,  or  even  upon  the  most  technical  rules  of 
law.  While  this  court  is  confined  by  the  constitution  and  the 
statute  to  the  review  of  such  other  questions  of  law  as  appear 
upon  the  record,  we  must  first  know  what  the  conceded  or  un- 
disputed facts  are,  in  order  to  apply  the  law  to  the  exceptions 
taken  at  the  trial.  The  plaintiff  is  a  West  Virginia  bank  that 
is  seeking  to  collect  in  the  courts  of  this  state  certain  com- 
mercial obligations   which  it  holds  against  parties  residing 
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here.  The  action  is  upon  two  promissory  notes, — the  first  for 
$6,500,  dated  December  15,  1892,  payable  4  months  from  date; 
and  the  other  for  $5,000,  dated  March  31,  1893,  payable  30 
days  after  date.  Both  notes  were  made  by  Edwin  F.  (j^urtis 
to  the  order  of  and  indorsed  by  Weston  Bros.,  a  firm  com- 
posed of  three  brothers,  then  extensively  engaged  in  business, 
and  of  unquestionable  financial  standing  and  credit.  The 
plaintif!  discounted  these  notes  for  the  maker  at  the  rate  of  7 
per  cent.,  paying  to  him  the  proceeds,  and  when  due  they 
were  duly  protested  for  nonpayment.  The  questions  in  the 
case  arise  solely  upon  the  answer  of  Abijah  Weston,  a  mem- 
ber of  the  firm  that  indorsed  the  paper,  and  who  died  subse- 
quently to  the  joining  of  issue  and  after  the  case  was  decided 
in  this  court  upon  the  former  appeal.  This  appeal  involves 
only  his  liability  as  one  of  the  indorsers,  or  the  liability  of  his 
estate,  his  executor  having  been  substituted  in  his  place  as  a 
defendant.  His  testimony,  however,  taken  upon  the  former 
trial,  including  his  acts  and  correspondence  bearing  upon  the 
issues,  appear  in  this  record,  and  constitute  an  important 
feature  of  the  case  as  it  was  submitted  to  the  jury.  The 
answer  of  this  defendant,  so  far  as  it  is  important  to  refer  to 
it  here,  was  simply  this:  That  on  the  3d  day  of  January, 
1892,  prior  to  the  making  or  indorsing  of  the  notes  in  ques- 
tion, the  firm  of  Weston  Bros,  was  dissolved;  that  neither  of 
the  notes  in  suit  was  made,  indorsed,  or  discounted  in,  about, 
or  on  account  of  the  partnership  business,  or  the  winding  up 
of  its  affairs,  but  that  his  brother  William  W.  Weston,  another 
member  of  the  firm,  after  the  dissolution,  fraudulently  indorsed 
the  paper  in  the  firm  name  at  the  request  and  for  the  accom- 
modation of  the  maker,  and  without  the  knowledge,  consent, 
or  authority  of  the  other  members  of  the  firm, — of  all  of  which 
the  plaintiff  had  notice  when  it  discounted  the  paper.  The 
issues  or  questions  presented  for  trial  upon  the  pleadings 
were  these:  (i)  Whether  the  firm  was  in  fact  dissolved  as  to 
the  plaintiff;  (2)  whether  the  plaintiff  had  any  knowledge  or 
notice  of  the  dissolution  when  it  took  the  paper;  (3)  whether 
the  plaintiff  was  an  innocent  or  bona  fide  holder  of  the  paper 
within  the  law  merchant. 

The  facts  bearing  upon  these  issues  are  undisputed  and 
identical  with  the  facts  appearing  in  the  record  when  the  case 
was  here  on  the  former  appeal.  There  was  a  former  paper 
executed  by  the  three  partners  stating  that  the  firm  was  dis- 
solved on  "this  5th  day  of  January,  1892,  by  mutual  consent," 
with  a  statement  that  the  business  would  be  continued  at  the 
same  place  by  the  "A.  Weston  Lumber  Co."  It  is  admitted 
that  this  notice  of  the  dissolution  was  never  published,  and 
that  the  plaintiff  had  no  knowledge  of  the  dissolution.  The 
plaintiff's  dealings  with  paper  indorsed  by  the  firm  commenced 
long  prior  to  the  execution  of  this  writing  formally  dissolving 
it,  and  under  circumstances  quite  significant  upon  the  ques- 
tion of  good  faith.     On  the  26th  day  of  May,  1891,  the  cashier 
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of  the  bank  at  Olean,  where  the  banking  business  of  the  firm 
was  transacted,  addressed  a  letter  to  the  plaintiff's  cashier, 
inclosing  a  note  of  $2,500  made  by  Curtis,  the  maker  of  the 
notes  in  question,  and  indorsed  by  the  firm,  for  discount  for  a 
third  party  named  in  the  letter.  Two  days  after,  the  plain- 
tiff's cashier  replied  to  the  letter,  saying  that  he  had  received 
the  letter  and  note,  but  that  "the  parties  are  all  strangers  to 
us.  Do  you  regard  the  note  as  all  O.  K. .?"  To  this  the 
cashier  of  the  Olean  bank,  who  knew  all  about  the  firm  if  any 
one  did,  replied  immediately :  "We  consider  Weston  Brothers 
good  beyond  question.  They  are  probably  worth  from  one  to 
two  million."  The  plaintiff  discounted  the  note,  which  was 
renewed  from  time  to  time,  and  that  note,  with  others  of  the 
same  character,  made  and  indorsed  by  the  same  parties,  con- 
stitute the  consideration  of  the  notes  in  question.  If  that 
note  had  not  been  renewed  when  due,  it  would  be  difficult  to 
suggest  any  defense  that  the  firm  or  any  of  its  members  could 
make  to  a  suit  upon  the  indorsement.  The  transaction  is 
important  now  only  so  far  as  it  tends  to  show  how  and  under 
what  circumstances  the  plaintiff  was  induced  to  discount 
paper  upon  the  faith  of  the  firm  indorsement.  There  is  noth- 
ing in  the  record  to  show  that  anything  subsequently  came  to 
the  knowledge  of  the  plaintiff  calculated  to  impair  in  the  least 
the  effect  of  a  recommendation  coming  from  such  a  responsi- 
ble source.  It  appears  without  any  dispute,  since  the  facts 
were  testified  to  by  Abijah  Weston  himself,  that  for  10  years 
prior  to  the  indorsement  of  the  notes  in  question  he  knew 
that  his  brother  who  made  indorsement  on  these  notes  was 
using  the  firm  name  for  the  accommodation  of  others  by  indors- 
ing notes  in  the  name  of  the  firm  outside  the  partnership 
business.  He  had  warned  him  against  this  course  of  business 
several  times,  and  forbid  him  to  do  it  any  more.  He  remon- 
strated with  him  against  the  consequences  that  might  result 
from  such  indorsements,  and  even  threatened  to  "post  him," 
on  account  of  this  misuse  of  the  firm  name,  but  took  no  action 
to  prevent  it,  relying  generally  upon  his  brother's  promise  to 
desist,  but  which  promise  was  always  violated.  The  testi- 
mon}'^  on  this  point  is  collated  and  discussed  fully  in  the  opin- 
ion of  this  court  upon  the  former  appeal,  and  it  is  not 
necessary  to  repeat  it  here,  since  a  general  reference  is  suffi- 
cient for  all  the  purposes  of  this  appeal.  The  brother  and 
member  of  the  firm  who  was  thus  engaged  for  years  in  using 
the  firm  name  to  give  credit  to  the  paper  of  parties  outside 
the  partnership  business  was  all  the  time  acting  or  assuming 
to  act  as  the  agent  of  the  firm.  When  one  partner,  with  the 
knowledge  of  the  other  partners,  uses  the  firm  name  and 
indorsement  to  give  credit  to  others  in  matters  foreign  to  the 
partnership  business,  and  this  course  of  conduct  is  allowed  by 
the  other  partners  to  continue  during  a  long  series  of  years, 
the  question  must  always  arise  as  to  how  far  the  habitual  exer- 
cise of  such  an  agency  or  authority,  originally  irregular  or 
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even  void,  is  cured  by  acquiescence,  or  made  binding  upon 
the  firm  as  such  by  the  doctrines  of  negligence  or  estoppel; 
and  this  brings  us  to  the  exceptions  taken  to  the  charge  o^  the 
learned  trial  judge  in  submitting  the  case  to  the  jury. 

The  plaintiff's  counsel  requested  the  court  to  charge  that, 
when  the  defendant  became  aware  of  the  persistent  and  con- 
tinued use  of  the  firm  name  by  his  brother  outside  the  busi- 
ness of  the  firm,  it  became  his  duty  to  take  some  public  action 
for  the  protection  of  outside  parties.  The  court  refused  to 
charge  the  request,  and  the  plaintiff's  counsel  excepted.  We 
think  that  the  request  embodied  a  correct  and  important  prin- 
ciple applicable  to  the  proofs  in  the  case,  and  that  affected 
the  issue  between  the  parties  from  various  directions,  and 
should  have  been  charged.  When  spurious  stock  has  been 
issued  and  put  in  circulation  by  the  officer  of  a  corporation, 
and  the  board  of  directors,  through  negligence,  have  failed  to 
discover  or  prevent  the  fraud  upon  the  public,  the  stock  so 
fraudulently  issued  and  put  in  circulation  will,  in  the  hands 
of  an  innocent  holder,  be  binding  upon  the  corporation. 
Railroad  Co.  v.  Schuyler,  34  N.  Y.  58.  This  principle  is 
equally  applicable  to  a  partnership  when  the  members,  through 
negligence,  permit  one  of  its  number  to  indorse  and  put  notes 
or  commercial  paper  in  circulation  that  purports  upon  its  face 
to  be  genuine,  and  the  obligations  of  the  firm,  when  it  is  in 
fact  fraudulent,  or  for  the  accommodation  of  others  outside 
the  partnership  business.  The  right  of  one  partner  to  use  the 
firm  name  rests  upon  those  rules  and  principles  applicable  to 
the  relations  of  principal  and  agent.  The  principal  will  be 
often  bound  by  the  act  of  his  agent  in  excess  or  abuse  of  his 
actual  authority  as  between  the  principal  and  third  persons, 
who,  believing  and  having  the  right  to  believe  that  the  agent 
was  acting  within  and  not  exceeding  his  authority,  would  sus- 
tain loss  if  the  act  was  not  considered  that  of  the  principal. 
The  doctrine  is  established  to  prevent  fraud,  and  proceeds 
also  upon  the  ground  that,  when  one  of  two  innocent  persons 
must  suffer  from  the  act  of  a  third  person,  he  shall  sustain  the 
loss  who  has  enabled  the  third  person  to  do  the  injury.  Walsh 
V.  Insurance  Co.,  73  N.  Y,  10.  When  a  partnership  firm, 
having  knowledge  of  the  continued  and  persistent  conduct  of 
one  of  its  members  in  lending  the  credit  of  the  firm  to  others 
by  means  of  accommodation  paper,  neglects  to  promptly  and 
actively  condemn  the  unauthorized  act,  and  to  seek  judicial 
redress  after  knowledge  of  the  committal  of  it,  that  will  be 
deemed  an  acquiescence  in  it,  and,  if  innocent  third  persons 
have  been  led  thereby  to  put  themselves  in  a  position  from 
which  they  cannot  be  taken  without  loss,  if  the  act  were  held 
invalid,  the  other  partners  will  be  estopped  from  questioning 
it.  Sheldon  Hat-Blocking  Co.  v,  Eickemeyer  Hat-Blocking 
Mach.  Co.,  90  N.  Y.  613.  The  act  of  one  partner  who, 
without  authority,  places  the  firm  name  upon  accommodation 
paper,  will  not  bind  the  firm  when  the  paper  is  held  by  parties 
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having  knowledge  of  the  consideration;  but  when  negotiated 
to  a  bona  fide  holder  the  firm  is  precluded  from  questioning 
the  authority  of  the  partner,  and  is  effectually  bound. 
Farmers'  &  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank, 
i6  N.  Y.  135,  69  Am.  Dec.  678. 

There  are  numerous  other  cases  and  authorities  that  deal 
with  the  unauthorizedor  fraudulent  acts  of  agents  that  mislead 
innocent  third  parties  to  their  prejudice  that  have  been  held 
to  be  binding  upon  the  principal  The  rule  is  not  always 
expressed  in  the  same  form  of  words,  but,  however  stated, 
the  application  to  this  case  is  apparent.  These  expressions 
have  all  the  force  of  maxims  to  govern  the  conduct  of  men 
under  circumstances  such  as  the  defendant  was  placed  in 
when  knowledge  of  the  misconduct  of  his  partner  was  brought 
home  to  him.  The  knowledge  that  he  then  acquired,  or 
which  is  to  be  imputed  to  him,  was  sufficient  to  alarm  the 
most  serene  confidence,  since  it  appears  that  during  10  years 
prior  to  the  date  of  the  notes  in  question  paper  of  the  same 
character  as  that  now  in  question,  and  put  in  circulation  in 
the  same  way,  to  the  amount  of  over  $1,000,000,  passed 
through  the  bank  where  the  defendant  kept  his  account,  and 
yet  the  defendant  took  no  effectual  means  to  put  an  end  to 
the  practice  of  lending  the  firm  name  for  purposes  foreign  to 
the  partnership  business;  and,  what  is  more  remarkable  still, 
when  the  partnership  was  dissolved,  as  between  the  members 
themselves,  the  fact  was  not  published  or  communicated  in 
any  way  to  the  public,  or  to  parties  who  were  giving  credit  to 
the  firm  name.  We  think  that  the  plaintiff  was  entitled  to 
have  the  principles  stated  applied  to  the  facts  of  the  case. 
The  request  referred  to  above  was  repeated  in  various  forms, 
and  with  more  or  less  modification  of  language,  but  in  the 
main  was  refused.  It  is  a  general  principle  of  law  applicable 
to  this  class  of  cases  that  if  a  person,  either  by  words  or  con- 
duct, manifests  his  consent  to  an  act  which  has  been  done,  he 
cannot  question  the  legality  of  the  act.  If  he  has  an  interest 
to  prevent  an  act  being  done,  but  so  acquiesces  in  it  as  to  in- 
duce a  reasonable  belief  that  he  consents  to  it,  and  the  posi- 
tion of  others  is  changed  by  their  giving  credit  to  his  sincerity, 
he  has  no  more  right  to  challenge  the  act  to  their  prejudice 
than  he  would  have,  had  it  been  done  by  his  previous  license. 
In  equity,  where  a  man  has  been  silent  when  in  conscience  he 
ought  to  have  spoken,  he  shall  be  debarred  from  speaking 
when  conscience  requires  him  to  be  silent.  Story,  Eq.  Jur. 
(Redf.  Ed.)  §  1546;  Niven  v.  Belknap,  2  Johns.  589;  Bank  v. 
De  Puy,  17  Wend.  47;  Bank  of  Batavia  v.  New  York,  L.  E. 
&  W.  R.  Co.,  106  N.  Y.  199,  12  N.  E.  433.  60  Am.  Rep.  440; 
Trustees  V.  Smith,  118  N.  Y.  634,  23  N.  E.  1002,  7  L.  R.  A. 
755;  Griswold  v.  Haven,  25  N.  Y.  600,  82  Am.  Dec.  380; 
Hope  V.  Lawrence,  50  Barb.  259;  Railroad  Co.  v.  Schuyler, 
supra.  It  was  necessary  for  the  defendant  to  show  that  the 
plaintiff  had  actual  knowledge,  or  was  chargeable  with  knowl- 
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edge,  of  two  important  facts,  namely,  the  misuse  by  the  other 
partner  of  the  firm  name  before  or  after  the  dissolution,  and 
the  actual  or  formal  dissolution  by  the  partners  as  betwften 
themselves.  The  formal  act  of  dissolution  had  no  effect  upon 
the  plaintiff  until  it  was  chargeable  with  knowledge  of  the 
fact. 

The  plaintiff's  counsel  requested  the  court  to  charge  that 
the  discount  of  the  notes  at  the  rate  of  7  per  cent.,  when  the 
legal  rate  of  interest  in  the  state  where  the  bank  was  located 
was  but  6  per  cent.,  is  no  evidence  whatever  of  bad  faith  on 
the  part  of  the  plaintiff  in  discounting  the  paper,  it  appearing 
from  the  undisputed  evidence  that  it  was  the  plaintiff's  usual 
rate  of  discount.  The  court  refused  to  so  charge,  but  left  the 
question  to  the  jury,  and  the  plaintiff's  counsel  excepted. 
The  question  raised  by  this  exception  is  one  of  law.  The 
court  was  requested  to  hold  that  certain  evidence  was  not 
competent  to  prove  a  certain  material  fact  which  was  in 
issue  between  the  parties.  We  think  that  the  evidence  did 
not  prove  or  tend  to  prove  the  fact.  The  defense  of  usury 
was  not  interposed,  and  that  question  is  not  in  the  case.  The 
sole  question  is  whether  the  retention  by  the  plaintiff  of  i 
per  cent,  in  addition  to  the  ordinary  and  lawful  rate  of  dis- 
count was  a  circumstance  to  show  bad  faith  on  the  part  of  the 
holder  of  the  notes,  or,  in  other  words,  to  show  that  the 
plaintiff  was  not  a  bona  fide  holder.  It  has  been  held  that, 
when  paper  is  purchased  at  half  the  face  value,  the  price  paid 
was  a  circumstance  bearing  upon  the  innocence  or  good  faith 
of  the  purchaser.  Vosburgh  v.  Diefendorf,  119  N.  Y.  357,  23 
N.  E.  801,  16  Am.  St.  Rep.  836,  It  may  have  been  held  in 
other  cases  that  the  retention  of  a  large  sum  from  the  face  of 
the  note  was  a  circumstance  to  be  considered  upon  the  ques- 
tion of  bad  faith  inconnection  with  other  suspicious  facts,  but 
there  the  discount  was  at  the  rate  of  15  to  18  per  cent.  Bank 
V.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  402,  10  L.  R,  A.  676. 
It  has  never  been  held  that  such  an  insignificant  sum  as  i 
per  cent.,  when  retained,  could,  standing  alone,  affect  the 
good  faith  of  the  transaction.  The  case  of  Hall  v.  Wilson.  16 
Barb.  548,  though  undoubtedly  a  very  extreme  authority,  does 
not  go  to  that  extent.  Moreover,  what  was  said  in  that  case 
was  in  support  of  the  defense  of  usury  where  the  note  was 
never  delivered  or  had  any  inception,  but  was  stolen  from  the 
maker,  and  purchased  at  a  discount  from  the  thief  by  the  holder 
under  circumstances  tending  to  show  negligence  or  bad  faith. 
The  case  cannot,  we  think,  be  regarded  as  an  authority  to 
justify  the  trial  court  in  refusing  to  charge  the  request  now 
under  consideration.  The  rights  of  the  holders  of  commercial 
paper  wrongfully  or  fraudulently  put  in  circulation  were  stated 
in  a  recent  case  in  this  court.  Cheever  v.  Railroad  Co.,  150 
N.  Y.  59,  44  N.  E.  701,  34  L.  R.  A.  69,  55  Am.  St.  Rep.  646. 
It  was  there  held  that  the  circumstances  under  which  such 
paper  is  taken  or  purchased  by  a  third  party  were  to  be  tested 
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by  the  simple  rule  of  common  honesty  and  good  faith.  Apply- 
ing the  doctrine  of  that  case  to  the  one  at  bar,  it  is  difficult  to 
find  anything  in  the  record  in  the  least  suggestive  of  bad  faith 
on  the  part  of  the  plaintiff  when  it  discounted  the  notes  in 
question.  Such  a  large  portion  of  the  moneyed  capital  of  the 
country  is  employed  in  making  loans  by  discounting  bills  and 
notes  that  it  would  be  a  harsh  and  unreasonable  rule  to  hold 
that,  when  a  bank  discounting  commercial  paper  under  such 
circumstances  as  the  plaintiff  discounted  the  notes  in  question 
attempts  to  collect  it,  a  rate  of  discount  such  as  was  reserved 
in  this  case  may  be  submitted  to  a  jury  as  a  circumstance  to 
impeach  the  position  of  the  plaintiff  as  a  bona  fide  holder. 
The  judgment  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

PARKER,   C.    J.,   and  GRAY,   BARTLETT,    MARTIN, 
VANN,  and  CULLEN,  JJ.,  concur. 
Judgment  reversed,  etc. 
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(Supreme  Court  of  Illinois,  Oct.  2^,  igo2.) 
[65  N.  E.  Rep.  136.] 

Checks— Indorsement  by  Agent— Implied  Authority. 

J.  was  employed  to  superintend  plaintiff's  paper  mill,  to  purchase 
supplies,  and  occasionally  to  make  trips  for  the  sale  of  goods.  Plain- 
tiff's financial  business  was  conducted  by  its  treasurer  and  managing- 
director,  and  J.  had  no  authority  to  sign  or  indorse  checks  for  the  com- 
pany, and  had  not  previously  done  so  except  to  countersign  checks  for 
supplies  purchased.  While  on  trips,  J.  occasionally  collected  money 
from  customers,  which  was  charged  to  him  on  the  company's  books, 
but  of  this  plaintiff  had  no  knowledge  until  after  J.'s  death.  While  on 
his  last  trip,  J.  procured  a  check  for  a  customer's  account,  which  he  in- 
dorsed in  plaintiff's  name,  by  himself  as  superintendent.  He  procured 
another  customer  to  cash  the  check,  and  then  absconded.  The  check 
was  paid  by  defendant,  the  drawee  bank,  through  the  clearing  house, 
without  inquiry  as  to  J.'s  authority  :  held,  that  J.  had  no  implied  author- 
ity to  indorse  the  check,  and  that  defendant  was  liable  to  the  payee 
therefor. 
Same — Same — Authority. 

Where  the  purchaser  of  a  check  payable  to  a  corporation  from  the 
corporation's  superintendent,  and  indorsed  by  him  as  such,  had  seen 
such  superintendent  in  charge  of  the  corporation's  mill,  and  engaged  in 
the  management  of  the  corporation's  business,  opening  mail,  and 
giving  orders  to  the  men  in  the  company's  employ,  and  countersigning 
some  of  its  checks  drawn  on  the  company's  bank  in  payment  for  mate- 
rial, such  acts  were  not  sufficient  to  justify  the  purchaser  in  inferring 
that  such  superintendent  had  authority  to  indorse  the  check. 
Same — Same — Same — Notice  to  Bank. 

Where  a  bank  received  a  check  drawn  on  it  payable  to  a  corporation, 
and  indorsed  by  the  corporation's  agent  as  superintendent,  the  bank 
thereby  had  direct  notice  of  the  superintendent's  agency  by  the  indorse- 
ment, and  was  bound  to  take  notice  of  the  limitations  of  his  authority. 
Same — Effect  of  Certification.* 

Where  a  bank  certifies  a  check,  it  thereby  enters  into  an  absolute  un- 
dertaking to  pay  it  when  presented  at  any  time  within  the  time  fixed 
by  the  statute  of  limitations,  and  is  therefore  estopped  to  deny  that  it 
possessed  sufficient  funds  of  the  drawer  to  pay  the  same. 
Same — Right  of  Corporate  Officer  to  Indorse. 

The  fact  that  a  corporation's  superintendent  was  in  possession  of  a 
check  which  he  had  obtained  from  a  customer  did  not  authorize  him  to 
transfer  it  to  a  purchaser  by  indorsement,  or  authorize  the  purchaser 
to  take  it  from  him  on  his  indorsement  of  the  payee's  name  thereon, 
nor  was  any  authority  thereby  conferred  on  the  drawee  bank  to  pay  the 
same. 

Appeal  from  appellate  court,  First  district. 

Action  by  the  Jackson  Paper  Manufacturing  Company 
against  the  Commercial  National  Bank  to  recover  the  pro- 
ceeds of  a  check.  From  a  judgment  in  favor  of  defendant, 
affirmed  by  the  appellate  court  (99  111.  App.  108),  plaintiff 
appeals.     Reversed. 

*See  note,  3  Bank.  Cas.  247  at  seq. 
5  Bkg  Cas— 3 
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This  is  an  action  in  assumpsit,  brought  on  April  i8,  1898,  in 
the  superior  court  of  Cock  county,  by  the  appellant,  the  Jack- 
son Paper  Manufacturing  Company,  of  Jackson,  Mich.,  against 
appellee,  the  Commercial  National  Bank  of  Chicago.  The 
declaration  contained  two  special  counts  and  the  common 
counts.  The  special  counts  are  based  on  a  check  bearing  date 
December  18,  1896,  payable  to  the  order  of  the  Jackson  Paper 
Manufacturing  Company,  drawn  on  the  Commercial  National 
Bank,  for  the  sum  of  $325.65,  by  J.  Herz  &  Son.  The  defend- 
ant below  (appellee  here)  filed  a  plea  of  general  issue,  and  the 
trial  below  resulted  in  verdict  and  judgment  in  favor  of  appel- 
lee. An  appeal  was  taken  to  the  appellate  court,  where  the 
judgment  has  been  affirmed,  and  the  appellate  court  has 
granted  a  certificate  of  importance.  The  present  appeal  is 
prosecuted  from  the  judgment  of  affirmance  so  entered  by  the 
appellate  court. 

Bowen  W.  Shumacher,  for  appellant. 

Tenney,  McConnell,  Coffeen  &  Harding,  for  appellee. 

MAGRUDER,  C.  J.  (after  stating  the  facts).  The  errors 
assigned  by  the  appellant  and  relied  on  for  a  reversal  of  the 
judgment  are  the  refusal  to  admit  testimony  offered  in  behalf 
of  the  plaintiff,  the  admission  of  testimony  in  behalf  of  the 
defendant  over  the  objection  of  the  plaintiff,  the  refusal  to 
give  instructions  offered  by  the  plaintiff,  the  giving  of  instruc- 
tions in  behalf  of  the  defendant,  and  the  overruling  of  the 
motion  for  a  new  trial. 

I.  The  main  question,  arising  out  of  the  action  of  the  trial 
court  in  the  admission  and  refusal  of  testimony  and  in  the 
giving  and  refusal  of  instructions,  relates  to  the  authority  of 
the  superintendent  of  a  manufacturing  corporation  to  indorse 
a  check  made  payable  to  the  order  of  that  corporation,  and 
given  in  payment  of  a  debt,  created  by  the  purchase  of  goods 
from  the  corporation  by  the  drawer  of  the  check.  The  appel- 
lant was  engaged  in  the  manufacture  and  sale  of  paper  at 
Jackson,  Mich.  In  January,  1895,  it  employed  one  Charles 
A.  Jackson  to  act  as  superintendent  of  its  mill  at  Jackson, 
Mich.,  and  he  continued  to  act  as  such  superintendent  from 
January,  1895,  to  the  latter  part  of  December,  1896,  or  the 
first  of  January,  1897.  In  December,  1896,  Jackson  went  to 
Chicago  to  solicit  orders  for  the  company,  and  to  make  sales 
of  paper  for  it.  J.  Herz  &  Son  and  E.  W.  Copelin  &  Co., 
paper  dealers  of  Chicago,  were  customers  of  the  appellant. 
J.  Herz  &  Son  were  indebted  to  the  appellant  at  that  time  in 
the  sum  of  between  $300  and  $400.  Jackson  went  to  see  J. 
Herz  &  Son  at  their  store  in  Chicago,  and  settled  with  them 
their  account  with  appellant.  J.  Herz  &  Son,  on  December 
18,  1896,  gave  to  Jackson  their  check  of  that  date  for  $325.65, 
payable  to  the  order  of  the  Jackson  Paper  Manufacturing 
Company,  and  drawn  upon  the  Commercial  National  Bank  of 
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Chicago.  Jackson  took  this  check  to  E.  W.  Copelin  &  C^., 
of  Chicago,  and  asked  E.  W.  Copelin  to  cash  it  for  him. 
Copelin  had  done  business  with  the  appellant,  and  had  visited 
the  mill  of  appellant  at  Jackson,  Mich.,  and  had  seen  C.  A. 
Jackson  there  acting  as  superintendent  and  manager  of  the 
mill.  Jackson  indorsed  the  check  as  follows :  "Jackson  Paper 
Mfg.  Co.,  C.  A.  Jackson,  Supt.,"  and  turned  it  over  to  Copelin. 
Copelin  procured  the  check  to  be  certified  by  the  Commercial 
National  Bank,  upon  which  it  was  drawn,  and  gave  Jackson 
the  currency  for  it.  Copelin  then  indorsed  the  check  over  to 
the  American  Exchange  National  Bank,  with  which  he  did 
business,  and  deposited  it  to  his  credit  in  the  Amercian  Ex- 
change National  Bank.  The  check  went  through  the  Chicago 
clearing  house  on  December  19,  1896,  and  was  paid  by  the 
Commercial  National  Bank  on  December  21,  i8g6.  The 
amount  thereof  was  charged  to  the  account  of  J.  Herz  &  Son, 
the  drawers  of  the  check.  When  Jackson  thus  obtained  the 
money  upon  the  check  from  Copelin,  he  did  not  remit  the 
money  to  the  Jackson  Paper  Manufacturing  Company  in 
Michigan,  and  the  amount  thereof  was  never  received  by  the 
appellant.  The  appellant  learned  nothing  of  the  whereabouts 
of  Jackson  until  January,  1897,  when  they  then  learned  of  his 
death  by  suicide  in  New  Orleans.  About  the  same  time  they 
learned  of  his  collection  of  this  money  from  J.  Herz  &  Son 
through  letters  received  from  the  latter. 

If  C.  A.  Jackson  had  authority  to  indorse  the  name  of  appel- 
lant to  the  check,  so  as  to  transfer  good  title  thereto  to  E.  W. 
Copelin  &  Co.,  then  the  judgments  of  the  lower  courts  are 
correct;  but,  if  he  had  no  authority  to  indorse  the  check  for 
the  appellant,  then  such  judgments  are  wrong,  and  the  rulings 
of  the  court  below  in  the  admission  and  exclusion  of  evidence 
and  in  the  giving  and  refusal  of  instructions  were  erroneous. 
The  evidence  is  clear  and  uncontradicted  that  Jackson  had  no 
express  authority  from  the  appellant  to  indorse  checks  in  its 
name.  Indeed,  it  is  not  contended  by  the  appellee  that  Jack- 
son had  any  express  authority  to  makeany  such  indorsements, 
but  it  is  claimed  that  he  had  implied  authority  so  to  do.  The 
appellee  contends  that  his  authority  to  make  the  indorse- 
ment is  to  be  implied  from  the  nature  of  his  duties  as  appel- 
lant's superintendent  and  manager,  and  from  his  conduct  in 
connection  with  the  business  of  appellant.  As  superintendent 
of  the  mill,  Jackson  was  under  the  direction  of  Nathan  S. 
Potter,  who  was  the  treasurer  and  managing  director  of 
the  corporation.  Jackson  had  charge  of  the  buying  of  the 
material  and  of  the  hiring  of  the  men,  and  looked  after  the 
manufacture  and  sale  of  paper.  He  was  paid  a  certain  annual 
salary,  and  was  entitled  to  a  percentage  of  the  net  profits  of 
the  business  in  excess  of  a  certain  amount.  His  brother, 
Gale  Jackson,  was  the  bookkeeper  of  the  corporation.  Appel- 
lant had  a  president,  a  treasurer,  and  a  secretary,  though  the 
president  and   secretary   appeared   to   take   but   little  active 
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management  of  the  company's  business.  Sometimes,  when 
Jackson  was  traveling,  he  collected  money  from  customers  of 
the  appellant,  which  was  charged  by  his  brother,  the  book- 
keeper, to  his  account;  but  the  testimony  tends  to  show  that 
appellant  had  no  knowledge  of  these  charges  until  after  the 
death  of  Jackson.  Sometimes,  when  Jackson  was  on  a  trip 
for  the  company  for  the  purpose  of  selling  goods  or  making 
collections,  he  would  adjust  accounts  due  to  the  company.  It 
was  not  shown  that  any  collections  made  by  him  had  ever 
been  paid  by  check  payable  to  the  order  of  the  appellant, 
except  the  check  here  in  controversy.  It  was  shown  that  the 
letter  head  of  the  Jackson  Paper  Manufacturing  Company 
had  printed  at  the  top  of  it  not  only  the  names  of  the  presi- 
dent of  the  company  and  the  treasurer  of  the  company,  but 
also  the  name  of  "C.  A.  Jackson,  Supt."  The  only  person 
who  had  express  authority  to  sign  notes  for  the  company,  and 
draw  checks  for  the  company,  and  indorse  its  paper  and 
checks,  was  Nathan  S,  Potter,  the  treasurer,  who,  as  manag- 
ing director,  had  also  the  general  supervision  and  management 
of  the  business.  Sometimes  one  P.  B.  Loomis,  Jr.,  the  secre- 
tary of  the  company,  indorsed  Potter's  name  when  he  was 
absent.  It  appears,  also,  that  Potter  sometimes  authorized 
Gale  Jackson,  the  bookkeeper,  to  indorse  checks  and  drafts  in 
Potter's  name  for  deposit  in  the  People's  National  Bank  of 
Jackson,  Mich.,  where  appellant  kept  its  account.  It  is  also 
shown  that  Jackson  sometimes  countersigned  checks  drawn 
by  appellant  upon  its  own  bank;  that  is  to  say,  he  wrote  his 
name  across  the  end  of  the  check  over  the  word  "counter- 
sign," though  this  was  not  done  in  the  case  of  all  checks 
drawn  by  appellant  upon  its  bank.  The  checks  so  counter- 
signed by  him  were  drawn  by  appellant  to  pay  for  purchases 
which  Jackson  would  make  for  the  use  of  the  mill,  and  the 
object  of  such  countersigning  was  to  show  that  the  amount  of 
the  purchase  was  correct;  Jackson  having  charge  of  the  pur- 
chase of  material  to  be  uesd  in  the  manufacture  of  paper  by 
the  appellant.  The  checks,  however,  given  by  the  appellant, 
were  all  drawn  by  Potter,  the  treasurer. 

The  weight  of  authority  seems  to  be  in  favor  of  the  con- 
tention of  appellant  that  authority  to  indorse  commercial 
paper  can  only  be  implied  where  the  agent  is  unable  to  per- 
form the  duties  of  his  agency  without  the  exercise  of  such 
authority.  In  other  words,  the  power  of  an  agent  to  indorse 
commercial  paper  for  his  principal  must  be  a  necessary  im- 
plication from  an  express  authority  conferred  upon  such 
agent.  Wherever  such  power  is  implied  from  the  acts  of  the 
agent,  the  acts,  subject  to  such  implication,  must  be  acts  of  a 
kind  like  those  from  which  the  implication  is  drawn.  Par- 
sons, in  his  work  on  Contracts  (vol.  i  [6th  Ed.]  p.  62),  says: 
"An  agent's  acts  in  making  or  transferring  negotiable  paper 
(especially  if  by  indorsement)  are  much  restrained.  It  seems 
that   they  can    be   authorized   only   by    express    and   direct 
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authority,  or  by  some  express  power  which  necessarily  im- 
plies these  acts,  because  the  power  cannot  be  executed  with- 
out them."  The  power  of  an  agent  to  bind  the  principal  by 
the  making  or  indorsing  of  negotiable  paper  can  only  be 
charged  against  the  principal  by  necessary  implication,  where 
the  duties  to  be  performed  cannot  be  discharged  without  the 
exercise  of  such  a  power,  or  where  the  power  is  a  manifestly 
necessary  and  customary  incident  of  the  character  bestowed 
upon  the  agent,  and  where  the  power  is  practically  indispensa- 
ble to  accomplish  the  object  in  view.  An  agent  cannot  bind  his 
principal  by  making  or  indorsing  notes  for  his  own  benefit  or 
the  benefit  of  third  persons.  Mechem,  Ag.  §§  389-392.  It  is 
true  that  Jackson  was  the  superintendent  of  appellant's  mill, 
and  managed  the  business  of  running  the  mill;  but  "an  agent 
having  general  authority  to  manage  his  principal's  business 
has,  by  virtue  of  his  employment,  no  implied  authority  to 
bind  his  principal  by  making,  accepting,  or  indorsing  negotia- 
ble paper.  Such  an  authority  must  be  expressly  conferred, 
or  be  necessarily  implied  from  the  peculiar  circumstances  of 
each  case.  It  may  undoubtedly  be  conferred,  and  by  implica- 
tion, but  it  will  not  be  presumed  from  the  mere  appointment 
as  general  agent."  Id.  §  398.  Daniel,  in  his  work  on  Nego- 
tiable Instruments  (vol.  i  UthEd.]  §292),  says:_  "When  the 
authority  to  execute  or  indorse  a  negotiable  instrument  is 
sought  to  be  deduced  from  an  agency  to  do  certain  other  acts, 
it  must  be  made  to  appear  affirmatively  that  the  signing  or 
indorsement  of  such  an  instrument  was  within  the  general 
objects  and  purposes  of  the  authority  which  was  actually  con- 
ferred; and  in  interpreting  the  authority  of  the  agent  it  is  to 
be  strictly  construed."  We  fail  to  discover  anything  in  the 
record  in  the  present  case  to  show  that  the  power  to  indorse 
the  check  here  in  controversy  was  within  the  general  objects 
and  purposes  of  the  authority  conferred  upon  Jackson.  In- 
stead of  transmitting  the  check  to  the  appellant,  he  assumed 
to  sign  appellant's  name  upon  the  back  of  the  check,  and  to 
obtain  the  cash  for  it.  The  indorsement  was  evidently  made 
for  his  own  benefit.  There  is,  of  course,  some  evidence  tend- 
ing to  show  that  the  trip  made  by  him  to  Chicago  was  a  trip 
taken  in  the  interest  of  the  business  of  the  appellant,  but  his 
accounts  show  that  there  was  paid  to  him  during  the  time  of 
his  trip  sufficient  money  for  his  expenses.  Copelin  &  Co., 
who  cashed  the  check  upon  his  indorsement,  had  no  business, 
on  the  i8th  day  of  December,  1896,  when  the  check  was 
cashed,  with  the  appellant,  or  with  Jackson,  as  the  agent  of 
appellant.  There  is  nothing  to  show  that  Copelin  &  Co.  at 
that  time  owed  the  appellant  anything,  or  purchased  any  goods 
from  the  appellant  at  that  time  through  Jackson,  as  appel- 
lant's agent.  It  may  be  that  Jackson  had  authority  at  that 
time  to  collect  debts  that  may  have  been  due  to  the  appellant 
as  his  employer,  but  "authority  to  collect  debts  and  give  dis- 
charges carries  no  implication  of  authority  to  indorse  a  nego- 
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tiable  note."  i  Daniel,  Neg.  Inst.  (4th  Ed.)  §  293.  "The 
nature  and  extent  of  an  implied  authority  are  deemed  to  be 
limited  to  acts  of  a  like  nature  with  those  from  which  it  is 
implied."  i  Am.  &  Eng.  Enc.  Law.  (2d  Ed.)  p.  1002.  It  is 
not  shown  by  any  evidence  whatever  in  the  record  that  Jack- 
son ever  indorsed  a  check  for  the  appellant,  except  the  check 
here  in  controversy.  It  is  not  proven  that  he  ever  did  any 
such  act  as  the  indorsement  of  a  check  or  note,  which  was 
approved  and  ratified  by  the  appellant  after  it  was  done.  The 
statements  made  by  the  text  writers  above  referred  to  appear 
to  be  sustained  by  the  decided  cases.  Boord  v.  Strauss,  3Q 
Fla.  381,  22  South.  713;  Gregory  v.  Loose,  19  Wash.  599,  54 
Pac.  33;  Dodge  V.  Bank,  30  Ohio  St.  i;  Doubleday  v.  Kress, 
50  N.  Y.  410,  10  Am.  Rep.  502;  Smith  v.  Association,  12  Daly, 
304;  Atkinson  v.  Manufacturing  Co.,  24  Me.  176;  Middlesex 
County  Bank  v.  Hirsch  Bros.  Veneer  Mfg.  Co.,  24  N.  Y.  St. 
Rep,  297,  4  N.  Y.  Supp.  385;  Graham  v.  Institution,  46  Mo. 
186;  Smith  V.  Gibson,  6  Blackf.  370;  Railway  Equipment  & 
Publication  Co.  v.  Lincoln  Nat.  Bank,  82  Hun,  9,  31  N.  Y. 
Supp.  44;  New  York  Iron  Mine  v.  First  Nat.  Bank  of 
Negaunee,  39  Mich.  644;  Vanbibber  v.  Bank,  14  La.  Ann. 
486,  74  Am.  Dec.  442;  Jackson  v.  Bank,  92  Tenn.  154,  20  S. 
W.  820,  18  L.  R.  A.  663.  36  Am.  St.  Rep.  81.  While  it  is  well 
settled  that  an  authority  to  draw,  accept,  or  indorse  bills  may 
be  presumed  from  acts  of  recognition  in  former  instances,  yet 
those  acts  must  be  known  to  the  party  setting  them  up. 
Rawson  v.  Curtiss,  19  111.  456;  Maxey  v.  Heckethorn,  44  111. 
437;  St.  John  V.  Redmond,  9  Port.  432;  Cash  v.  Taylor,  8 
Law  J.  K.  B.  (O.  S.)  262;  Chitty,  Bills  (13th  Am.  Ed.)  p.  41, 
*32.  That  is  to  say,  where  a  party,  accepting  a  check  or  note 
or  bill  indorsed  by  an  agent,  and  shown  upon  its  face  to  be 
indorsed  by  an  agent,  maintains  that  the  agent  had  apparent 
authority  to  make  such  indorsement,  he  must  prove  that  the 
facts  giving  color  of  authority  to  the  agent  were  known  to 
him.  If  such  person  has  no  knowledge  of  such  facts,  he  does 
not  act  upon  them,  or  part  with  anything  on  the  faith  of  any 
apparent  authority,  and  therefore  is  not  in  a  position  to  claim 
anything  from  such  apparent  authority,  i  Daniel,  Neg.  Inst. 
(4th  Ed.)  §  297,  and  other  authorities  last  above  referred  to. 
Chitty  on  Bills  (13th  Am.  Ed.  p.  41,  supra)  says:  "But  it 
must  appear  that  the  bill  or  note  is  taken  upon  the  faith  of 
prior  similar  transactions,  and  therefore  the  holder  of  a  bill 
purporting  to  be,  but  not  in  fact,  accepted  by  the  person  to 
whom  it  is  addressed,  cannot  recover  against  the  apparent 
acceptor  by  proving  a  fact,  subsequently  discovered,  that  on  a 
former  occasion  the  defendant  had  given  a  general  authority 
to  the  person,  who  accepted  in  his  name,  to  accept  bills  for 
them.  To  make  such  authority  available,  the  holder  must 
show  either  that  the  authority  remained  unrevoked  at  the 
time  of  the  acceptance,  or  that  he  took  the  bill  on  the  faith  of 
such  authority." 
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It  is  insisted  by  the  appellant,  that  the  appellee  bank  did 
not  show,  and  did  not  propose  to  show,  that  appellee  had  any 
knowledge  of  the  acts  relied  upon  as  showing  by  implication 
the  authority  of  Jackson  to  indorse  the  check.  To  this  con- 
tention the  appellee  replies  that  it  was  not  necessary  for  it  to- 
prove  its  knowledge  of  prior  similar  transactions,  and  that  it 
accepted  and  paid  the  check  on  the  faith  of  such  transactions, 
but  that  it  was  sufficient  if  Copelin  &  Co.,  who  purchased  the 
check  from  Jackson,  had  such  knowledge.  In  other  words, 
the  question,  as  presented  by  the  appellee,  is  whether  Copelin 
&  Co.  obtained  good  title  to  the  check  through  the  indorse- 
ment of  Jackson,  Appellee  claims  that,  if  Copelin  &  Co.  had 
good  title  to  the  check,  that  firm  would  transfer  by  its  indorse- 
ment no  worse  title  than  it  had.  Without  stopping  to  discuss 
this  contention,  or  to  pass  any  opinion  upon  it,  it  may  be 
admitted  for  the  purposes  of  this  case  to  be  correct,  and  yet 
the  question  remains  whether  there  were  any  acts  or  circum- 
stances brought  home  to  the  knowledge  of  Copelin  &  Co. 
which  would  justify  them  in  purchasing  this  check  upon  Jack- 
son's indorsement  without  making  inquiry  as  to  his  authority. 
It  is  true  that  Copelin  had  been  to  Jackson,  Mich.,  and  had 
seen  Jackson  in  charge  of  appellant's  mill,  and  had  seen  him 
engaged  in  the  management  of  appellant's  business.  There 
is  also  evidence  to  the  effect  that  he  saw  Jackson  opening 
mail,  and  giving  orders  to  the  men  in  the  employ  of  the  com- 
pany, and  countersigning  some  of  the  checks  drawn  by  the 
company  upon  its  bank  to  pay  for  material.  But  under  the 
authorities  above  referred  to  and  quoted  from,  none  of  these 
acts  were  sufficient  to  justify  Copelin  &  Co.  in  inferring  that 
Jackson  had  authority  to  indorse  the  check. 

The  check  was  drawn  by  J.  Herz  &  Son  upon  the  appellee 
bank.  In  the  present  case  it  is  not  denied  that  Herz  &  Son 
had  funds  enough  in  the  appellee  bank  to  pay  the  check  so 
drawn  by  them  to  the  order  of  appellant.  The  doctrine  of 
this  court  is  that,  "when  the  check  of  a  depositor  is  presented 
to  the  banker,  if  the  deposit  is  sufficient  to  pay  the  check,  it 
is  an  absolute  appropriation  of  the  amount  of  the  check  to 
the  holder;  and  that  the  contract  implied  by  law  between  the 
banker  and  his  depositor  for  the  benefit  of  whoever  may  be- 
come the  holder  of  the  check  is  one  upon  which  such  holder 
can  maintain  an  action."  Gage  Hotel  Co.  v.  Union  Nat. 
Bank,  171  111.  531,  49  N.  E.  420,  39  L.  R.  A.  479,  63  Am.  St. 
Rep.  270.  In  the  present  case  it  appears  that  the  check  was 
certified  by  the  appellee.  By  such  act  of  certification  appel- 
lee assumed  the  duty  to  pay  the  check  only  to  the  appellant, 
the  payee  therein,  or  upon  appellant's  genuine  indorsement. 
Having  direct  notice  of  Jackson's  agency  by  his  signature 
upon  the  back  of  the  check  as  superintendent,  appellee  was 
bound  to  take  notice  of  the  limitations  upon  his  authority. 
When  it  certified  the  check,  it  entered  into  an  absolute  under- 
taking to  pay  it  when  presented  at  any  time  within  the   time 
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fixed  by  the  statute  of  limitations,  and  was,  therefore,  estopped 
to  deny  that  it  possessed  sufficient  funds  of  the  drawer  to  pay 
the  check.  Bank  v.  Jones,  137  III.  634,  27  N.  E.  533,  12  L. 
R.  A.  492,  31  Am.  St.  Rep.  403;  Middlesex  County  Bank  v. 
Hirsch  Bros.  Veneer  Mfg.  Co.,  24  N.  Y.  St.  Rep.  297,  4  N.  Y. 
Supp.  381;  ;  Smith  v.  Association,  12  Daly,  304;  Dowden  v. 
Cryder,  55  N.  J.  Law,  329,  26  Atl.  941.  The  mere  fact  that 
Jackson  was  in  possession  of  the  check  which  he  thus  obtained 
from  J.  Herz  &  Son  did  not  authorize  him  to  transfer  it  to 
Copelin  &  Co.,  or  authorize  Copelin  &  Co.  to  purchase  it 
from  him  upon  his  indorsement  of  appellant's  name  thereon; 
nor  was  any  authority  thereby  conferred  upon  the  appellee 
bank  to  pay  the  same.  In  Dodge  v.  Bank,  supra,  it  was  held 
that  "the  rightful  possession  of  a  check  made  payable  to  the 
order  of  a  particular  person  confers  no  authority  on  the  drawee 
to  pay  the  same  to  the  person  having  such  possession,  with- 
out the  genuine  indorsement  of  the  payee,"  and  that,  if  the 
drawee  relies  uoon  false  representations  as  to  identity,  for 
which  neither  the  drawer  nor  payee  is  responsible,  he  makes 
payment  to  a  wrong  person  at  his  peril. 

In  Doubleday  v.  Kress,  supra,  it  was  held  that  the  posses- 
sion by  an  assumed  agent  of  a  promissory  note  payable  to  the 
order  of  the  payee,  and  not  indorsed  by  him,  is  not  alone 
sufficient  evidence  of  his  authority  to  authorize  a  payment 
thereof  to  him.  In  Smith  v.  Association,  supra,  it  was  held 
that  a  party  making  a  special  contract  with  the  general  man- 
ager of  a  corporation  knows  that  he  is  making  it  with  a  mere 
agent,  and  he  is  bound  at  his  peril  to  ascertain  the  agent's 
real  authority.  In  Atkinson  v.  Manufacturing  Co.,  supra,  it 
was  held  that  proof  that  a  person  was  an  agent  of  an  incor- 
porated company,  and  had  charge  of  the  business  of  said  com- 
pany at  a  certain  place,  was  not  alone  sufficient  to  show  that 
such  person  was  authorized  to  draw  a  note  or  bill  in  behalf  of 
the  company,  and  that  the  acceptance  of  a  draft  by  the  treas- 
urer of  an  incorporated  company,  without  evidence  of  any 
authority  in  him  to  perform  such  acts,  did  not  thereby  render 
the  company  liable  thereon.  In  Smith  v.  Gibson,  supra,  it 
was  held  that  the  authority  of  an  agent  to  buy  and  sell  goods 
for  his  principal  did  not  confer  a  power  to  bind  him  by  draw- 
ing or  indorsing  bills  and  notes,  and  that  no  agency  will  be 
implied  in  such  cases  unless  there  is  some  evidence  of  recog- 
nition by  the  principal  in  the  particular  case  or  in  similar 
cases.  In  Railway  Equipment  &  Publication  Co.  v.  Lincoln 
Nat.  Bank,  supra,  which  was  an  action  brought  to  recover  for 
the  conversion  of  certain  checks  belonging  to  the  plaintiff,  it 
was  held  that  the  fact  that  the  agent  there  was  held  out  as  the 
manager  of  the  business  of  the  corporation  in  no  way  author- 
ized the  conclusion  that  he  had  the  right  to  bind  the  corpora- 
tion by  his  signature  to  commercial  paper.  In  New  York 
Iron  Mine  v.  First  Nat.  Bank  of  Negaunee.  supra,  it  was  held 
that  a  general  agent,  without  being  specially  empowered  so  to 
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do,  had  no  authority  to  make  promissory  notes  in  the  name  of 
his  principal,  and  that  where  a  general  agent  in  Michigan  was 
accustomed  to  indorse  the  company's  paper  for  collection  or 
discount,  and  to  draw  on  the  treasurer  in  New  York  for  the 
current  needs  of  his  corporation,  and  his  drafts  were  duly 
paid,  this  could  not  imply  authority  in  the  agent  to  make 
promissory  notes  in  the  name  of  the  corporation.  In  Van- 
bibber  V.  Bank,  supra,  it  appeared  that  the  drawers  of  a  check 
were  accustomed  to  have  deposits  of  funds  at  the  bank,  and 
to  draw  occasionally  against  the  same;  and  it  was  there  said: 
"The  drawers  of  this  check  requested  the  bank  to  pay  its 
amount  to  plaintiffs  or  order.  The  bank  bad  no  right  to  pay 
it  to  any  other  person.  It  has,  however,  paid  it  upon  a  forged 
indorsement,  and  the  amount  of  the  check  must  be  considered 
to  be  still  in  the  bank,  subject  to  the  rights  of  plaintiffs. 
*  *  *  If  there  was  a  negligence  anywhere,  it  was  upon  the 
part  of  the  bank.  Their  duty  to  their  depositor  required 
them  to  be  satisfied  that  the  indorsement  of  the  check  was  that 
of  the  payees.  *  *  *  It  is  also  established  that  the  col- 
lector was  never  authorized  by  the  plaintiffs  to  indorse  any 
check  drawn  to  the  order  of  the  firm,  or  any  check."  In 
Graham  v.  Institution,  supra,  which  was  a  case  similar  in  its 
facts  to  the  case  at  bar,  it  was  said  by  the  court:  "This  suit 
is  brought  to  recover  the  amount  of  two  checks,  which  were 
drawn  on  the  defendant  by  third  parties  in  favor  of  the  plain- 
tiffs, and  made  payable  to  their  order.  The  drawers  delivered 
the  checks  to  the  plaintiffs'  collecting  agent,  one  Dixon,  in 
settlement  of  certain  bills  which  the  latter  had  in  charge  for 
collection,  being  bills  due  from  the  drawer  of  the  checks  to 
the  plaintiffs.  Dixon  indorsed  the  defendant's  firm  name 
upon  the  checks,  and  presented  them  at  the  bank,  and  drew 
the  money  upon  them,  which  he  seems  to  have  appropriated 
to  his  own  use,  without  rendering  any  account  thereof  to  the 
plaintiffs.  *  *  *  The  question  presented  is  purely  one  of 
agency.  Was  Dixon  the  plaintiffs'  agent  to  indorse  negotia- 
ble paper  given  in  settlement  of  debts  due  to  his  employers .'^ 
He  was  their  agent  to  adjust  such  claims  and  receive  the 
amounts  due  upon  them,  and  to  do  those  subordinate  and  in- 
cidental things  usual  and  customary  in  the  accomplishment 
of  the  main  purpose  had  in  view,  to  wit,  the  collection.  The 
main  purpose  had  been  accomplished  when  he  had  received 
the  checks  payable  to  his  principals.  His  duties  as  a  col- 
lector ceased  at  that  point.  His  next  duty  was  to  account 
with  his  employers  for  the  proceeds  of  his  collections,  and 
turn  over  the  checks  to  them,  to  be  disposed  of  as  they  might 
judge  proper.  The  indorsement  of  the  checks  was  no  nec- 
essary incident  of  the  collection  of  the  accounts. "  In  Jack- 
son V.  Bank,  92  Tenn.  ii;4,  20  S.  W.  820,  18  L.  R.  A.  663,  36 
Am.  St.  Rep.  81.  which  is  also  a  case  similar  in  its  facts  to 
the  case  at  bar,  the  supreme  court  of  Tennessee  says:     "No 
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authority  will  be  implied  from  an  express  authority.  What- 
ever powers  are  strictly  necessary  to  the  effectual  exercise  of 
the  express  powers  will  be  conceded  to  the  agent  by  implica- 
tion. In  order,  therefore,  that  the  authority  to  make  or  draw, 
accept  and  indorse,  commercial  paper  as  the  agent  of  another 
may  be  implied  from  some  other  express  authority,  it  must  be 
shown  to  be  strictly  necessary  to  the  complete  execution  of 
the  express  power.  The  rule  is  strictly  enforced  that  the 
authority  to  execute  and  indorse  bills  and  notes  as  agent  will 
be  implied  from  an  express  authority  to  transact  some  other 
business,  unless  it  is  absolutely  necessary  to  the  exercise  of 
express  authority.  Tied.  Com.  Paper,  §  yy.  Possession  of  a 
check,  payable  to  order,  by  one  claiming  to  be  agent  of  the 
payee,  is  not  prima  facie  proof  of  authority  to  demand  pay- 
ment in  the  name  of  the  true  owner.  Id.  §  312.  A  bank  is 
obliged  by  custom  to  honor  checks  payable  to  order,  and  pays 
them  at  its  peril  to  any  other  than  the  person  to  whose  order 
they  are  made  payable.  Id.  §  431.  It  must  see  that  the 
check  is  paid  to  the  payee  therein  named  upon  his  genuine 
indorsement,  or  it  will  remain  responsible.  Pickel  v.  Muse, 
88  Tenn.  380,  12  S.  W.  gig.  An  authority  to  receive  checks 
in  lieu  of  cash  in  payment  of  bills  placed  in  the  hands  of  an 
agent  for  collection  does  not  authorize  the  agent  to  indorse 
and  collect  the  checks.  Graham  v.  Institution,  46  Mo.  186; 
I  Wait,  Act.  &  Def.  p.  284;  i  Daniel,  Neg.  Inst.  §  294.  The 
indorsement  of  the  check  was  not  a  necessary  incident  to  the 
collection  of  the  accounts.  Graham  v.  Institution,  46  Mo. 
186.  It  follows  that  a  drummer  or  commercial  traveler,  em- 
ployed to  sell  and  take  orders  for  goods,  to  collect  accounts, 
and  receive  money  and  checks  payable  to  the  order  of  his  prin- 
cipal, is  not,  by  implication,  authorized  to  indorse  such  prin- 
cipal's name  to  such  checks.  No  equitable  considerations 
can  be  invoked  to  soften  seeming  hardships  in  the  enforce- 
ment of  the  laws  and  rules  fixing  liability  on  persons  handling 
commercial  paper.  These  laws  are  the  growth  of  ages,  and 
the  result  of  experience,  havingtheir  origin  in  necessity.  The 
inflexibility  of  these  rules  may  occasionally  make  them  seem 
severe,  but  in  them  is  found  general  security."  See,  also. 
Renting  Co.  v.  Hutchinson,  25  III.  App.  476;  Commercial 
Nat.  Bank  v.  Lincoln  Fuel  Co.,  67  111.  App.  166;  Beattie  v. 
Bank,  174  III.  571,  51  N.  E.  602,  43  L.  R.  A.  654,  66  Am.  St. 
Rep.  318.  A  person  dealing  with  an  agent  takes  the  risk  as 
to  the  extent  of  his  authority,  and  is  bound  to  inquire  into  his 
authority.  Reynolds  v.  Ferree,  86  III.  570,  and  authorities 
last  above  referred  to.  The  rulings  of  the  court  below  upon  the 
admission  and  exclusion  of  evidence,  and  its  action  in  giving 
and  refusing  instructions,  were  in  opposition  to  the  views 
hereinbefore  expressed.  We  are  therefore  of  the  opinion  that 
the  trial  court  erred  in  this  respect. 

2.  It  was  held  by  the  court  below,  in  the  instructions  given 
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by  it  to  the  jury,  that  the  burden  of  proving  the  authority   of 
Jackson  to  indorse  the  name  of  the  appellant  upon  the   check 
in  question   was  upon   the   appellant.     In   our  opinion,    this 
holding  was  wrong.     The  appellant  asked  the  court  to  instruct 
the  jury  that  "the  burden  of  showing  the  authority  of  a  stran- 
ger to  a  check  to  indorse  the  same  for  the  payee  is  upon   the 
drawee,  if  he  would  escape  liability  to  pay  over  again  to   the 
payee, "  and  this   instruction   was  refused   by  the  court.     It 
should  have  been  given.     Where  one  attempts  to  take  advan- 
tage of  the  act  of  an  agent,  it  is  for  him  to  show  the  authority 
of  that  agent.     The   appellee  relied  for  its  defense  upon  the 
proposition  that  C.  A.  Jackson  had  authority  to  indorse  appel- 
lant's name  upon   the  check,  and  therefore  the   burden  was 
upon  the  appellee  to   prove  such  authority.     In   Hardesty  v. 
Newby,  28  Mo.  567,  75  Am.  Dec.  137,  it  was  held  that,  where 
a   matured  negotiable   promissory  note  is   delivered   by  the 
payee,  without  indorsement,  to   an  agent  for  collection,  the 
possession  of  the  note  by  the  latter  will  not  raise  a   presump- 
tion that  he  has  authority  to  assign  the  same,  and  the  burden 
of  proving  an  assignment  by  authority  of  the  payee  rests  upon 
the  party  claiming  under  such  alleged   assignment.     In    Hays 
v.  Lynn,  7   Watts,  525,  it  was  said  by  the  court:     "A  party 
who  avails  himself  of   the  act  of  an  agent  must,  in  order  to 
charge  the  principal,   prove  the  authority  under  which  the 
agent  acted.     The  burthen  of  the  proof  lies  on  him  to  estab- 
lish the  agency  and  the  extent  of  it."     In  Morgan   v.  Bank,  i 
Duer,  438,  it  was   said  by  the   court:     "When  a  bill  or  check 
is  payable  to  order,  to  justify  the  application  to  its  payment 
of  the  funds  of  the  drawer  it  must  be  proved  that  the  required 
order  was  in  fact  given, — in  other  words,  it  must  be   proved 
that  the   indorsement  was  genuine, — and  the  burden  of  this 
proof  rests  upon  the  person  or  bank   upon  whom  the  bill  or 
check  is  drawn."     In  Bank  v.  Tuck,    loi   Ga.    104,   28  S.  E. 
168,  it  was  held  that  the   maker  of   a   negotiable   promissory 
note  pays  the  amount  due  thereon   to   any  person  other  than 
the  holder  at  his  own  risk;  and  a  defense  to  an  action  on  such 
note,  setting  up  payment  to  one  authorized  by  the   holder  to 
collect  for  him,  casts  upon  the  defendant  the  burden  of  show- 
ing, not  only  that   he  has  paid  the  money,  but   that   he  has 
made  payment  to  a  person  authorized  by  the  holder  to  receive 
it,  or  else   that  it  actually  reached  the  holder's  hands.     In 
Commercial  Nat.  Bank  v.  Lincoln  Fuel  Co.,  67  111,  App.  166, 
it  was  said:     "But  the  mere  fact  that  Gordon  &  Co.  had  pos- 
session of  the  check  affords  no  presumption  of  their  authority 
to  indorse  it,  nor  would  mere  authority  possessed  by   Gordon 
&  Co.  to  accept  checks   from   customers   of   appellee  for  coal 
sold  give  to  them  either  express  or  implied  authority  to  indorse 
such  checks  by   the   name  of  appellee.     And  if  the  drawee  of 
such  a  check  pays  the  same  upon  an  indorsement  that  it  is  not 
genuine,  or  is  not  authorized,  it   does  so  at  its  peril,  and  the 
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burden  of  showing  the  authority  of  the  stranger  to  the  check 
to  indorse  the  same  for  the  payee  would  be  upon  the  drawee, 
if  it  would  escape  liability  to  pay  it  over  again  to  the  payee." 
Jackson  v.  Bank,  supra. 

The  judgment  of  the  appellate  court  and  the  judgment  of 
the  superior  court  of  Cook  county  are  reversed,  and  the  cause 
is  remanded  to  the  superior  court  of  Cook  county  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 
Reversed  and  remanded. 
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German-American  Sav.  Bank  of  Burlington  v.  Council  of 
City  of  Burlington  et  al. 

(Supreme  Court  of  Iowa,  Oct.  i6,  igo2.) 
[91  N.  W.  Rep.  829.] 

Taxation — Board  of  Review— Notice  of  Appeal — Jurisdiction. 

A  notice  of  appeal  from  the  decision  of  the  board  of  review  assessing- 
taxes  on  the  stock  of  a  bank,  without  more,  is  suflBcient  to  confer  juris- 
diction of  the  proceeding  on  the  district  court. 
Same — Deductions — Taxation  of  Stock. 

Where  a  bank  purchased  nontaxable  g-overnment  bonds,  and  by  res- 
olution provided  that  they  should  be  held  as  a  part  of  its  capital  stock, 
that  fact  did  not  entitle  the  bank  to  have  the  amount  of  the  bonds  de- 
ducted from  its  tax  assessment  or  its  "shares  of  stock"  taxed  as  re- 
quired by  Code,  §  1322,  the  bonds  being  a  part  of  the  capital  of  the  bank, 
as  distinguished  from  the  shares  of  stock,  which,  under  the  statute, 
were  taxable  to  the  bank,  instead  of  the  shareholders. 

Appeal  from  district  court,  Des  Moines  county;  James  D. 
Smyth,  Judge. 

The  city  council  of  the  city  of  Burlington,  acting  as  a  board 
of  review,  assessed  to  the  plaintiff  the  shares  of  stock  of  the 
bank  after  adding  thereto  the  surplus  and  profits  in  its  hands, 
and  after  deducting  therefrom  the  value  of  the  real  estate 
owned  by  the  bank.  The  bank  at  that  time  held  government 
bonds  of  the  face  value  of  $100,000,  which,  by  resolution  of  its 
directors,  were  held  as  a  part  of  its  capital  stock.  The  bank 
made  the  claim  before  the  board  of  review  and  before  the  dis- 
trict court  that  it  was  entitled  to  have  these  bonds  deducted 
from  the  amount  of  its  assessment,  because  not  taxable.  This 
claim  was  refused  by  the  board  of  review,  but  allowed  by  the 
court,  and  judgment  entered  canceling  and  setting  aside  the 
assessment  made  by  said  board.  The  defendants  appeal. 
Reversed. 

Geo.  S.  Tracy,  for  appellants. 

Power  &  Power,  for  appellee. 

SHERWIN,  J.  No  transcript  of  the  proceedings  of  the 
board  of  review  was  filed  in  the  district  court,  nor  was  there 
any  pleading  filed.  The  notice  of  appeal  which  had  been 
served  upon  the  defendants  was  filed,  but  there  is  nothing 
therein  tending  to  show  that  any  issue  was  in  fact  tried  by  the 
board.  Notwithstanding  this  condition  of  affairs,  the  district 
court  had  jurisdiction  to  hear  the  appeal.  The  notice  of 
appeal  gave  the  necessary  jurisdiction.  Bremer  Co.  Bank  v. 
Bremer  Co.,  42  Iowa,  394.  Whether  or  not,  after  acquiring 
jurisdiction,  the  court  had  evidence  enough  before  it  upon 
which  to  act  intelligently,  may  be  determined  from  the  pro- 
ceedings themselves,  and  we  think  the   record   clearly   shows 
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sufficient  facts  to  authorize  the  court  to  enter  judgment.     In 
Frost   V.  Board  (Iowa)  86   N.    W.   213,   there  was   an   entire 
absence  of  anything,  either  in  the  nature  of  allegation  or  evi- 
dence, tending  to  show  complaint  or  trial  before  the  board  of 
review;  and  on  account  thereof  we  held  that  there  was  noth- 
ing before  the  district  court  upon  which  it  could  act,  and  that 
the  appeal  was,  therefore,  properly   dismissed.     No  question 
of  jurisdiction  was  raised  in   that  case,  and  none  was  deter- 
mined.   Section  1322  of  the  Code  provides  that  "shares  of  stock 
of  state  and  savings  banks  and  loan  and  trust  companies  shall 
be  assessed  to   such  banks  and  loan  and  trust  companies,  and 
not  to  the  individual   stockholders."     The  contention  of  the 
appellee  that  the  assessment  in  this  case  was  in  fact  upon  the 
capital  of  the  bank,  instead  of  an  assessment  of  the  shares  of 
stock,  is  not  sustained  by  the   record.     On  the  other  hand,  it 
appears  clearly  to  us  that  the   council  intended  to  assess  the 
shares  of  stock  to  the  bank  as  provided  in  the  section  referred 
to,  and  that  the   assessment  was  so  made  in  fact.     There  is 
a  well-defined  and   well-recognized  distinction  between  the 
capital  of  a  bank  and  the  shares  of  its  stock.     Indeed,  we   do 
not  understand  that  this  proposition  is  seriously  questioned  by 
the  appellee.     First  Nat.  Bank  of  Louisville  v.  Kentucky,  9 
Wall.  358,  19  L.  Ed.  701 ;  Farrington  v.  Tennessee,  95    U.  S. 
686,  24  L.  Ed.  558.     The  shares  of  stock  having  been  assessed 
to  the  bank  as  provided  by  law,  instead  of  to  the  stockholders, 
may  the  bank  deduct  from  such  assessment  the  United  States 
bonds  held  by  it  as  a  part  of  its   capital,  because   of  their  ex- 
emption from  taxation.''     The  negative  of  this   proposition  is 
well  settled  by  the  highest  authority.     The  tax  on  the   shares 
of  stock  of  a  bank  is  not  a  tax   on   its  capital.     Van   Allen  v. 
Assessors,    3  Wall.  573,    18  L.  Ed.  229;  Farrington   v.    Ten- 
nessee, supra;  Railroad  Co.  v.  Morrow  (Tenn.)  11  S.  W.  348, 
2  L.  R.  A.  853;  Hubbard   v.  Board,   23  Iowa,    130;  Bank  v. 
Rerick,  96  Iowa,  238,  64  N.  W.  801.    See,  also,  note  in  McHenry 
V.    Downer  (Cal.)  45  L.  R.  A.  737  (s.   c.   47  Pac.  779),  on  the 
subject  generally.     The   tax  in   this   case,  not  being  on  the 
capital  of  the  bank,  but  upon  the  shares  of  stock  held  by  indi- 
viduals, the  bank  had  no  right  to  deduct  therefrom  its  United 
States  bonds.     First   Nat.  Bank   of  Louisville  v.    Kentucky, 
supra;  Palmer   v.  McMahon,  133    U.  S.  666,  10  Sup.  Ct.  324, 
33  L.  Ed.  772;  Trust  Co.  v.  Lander   (Ohio)   56  N.   E.    1036; 
and  Id.,  22  Sup.  Ct.  394,  46  L.  Ed.  456.     And  it  is  in  this  re- 
spect that  the  case   at    bar   is  distinguishable  from  Ottumwa 
Sav.  Bank  v.  City   of   Ottumwa,  95  Iowa,  176,  63  N.  W.  672, 
and  State  Exch.  Bank  of  Parkersburg  v.  Town  of  Parkersburg, 
112  Iowa,  104,  83  N.  W.  793,  in  both  of  which  cases  the  ques- 
tion of  the  taxation  of  the  capital  of  the  bank   was   alone   in- 
volved.    Whether,   under   this   statute,   the  capital    may  be 
taxed  as  well  as  the  shares  of  stock,  we  do  not  determine,  for 
no  such  question  is  before   us,  no  attempt  having  been  made 
to  tax  the  capital  of  the  bank.     The  statute  under  considera- 
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tion  is  simply  an  enlargement  of  chapter  39  of  the  Acts  of  the 
23d  General  Assembly,  and  is  in  no  sense  different  therefrom 
in  so  far  as  it  applies  to  banks  organized  under  the  laws  of 
this  state.  Under  that  act  it  was  held  in  Bank  v.  Rerick,  96 
Iowa,  238,  64  N.  W.  801,  that  banks  designated  therein  were 
liable  for  the  tax  assessed  to  them  on  the  shares  of  stock  held 
by  individuals,  and  it  is  said  in  answer  to  the  contention  that 
the  bank,  under  such  circumstances,  would  be  paying  taxes  on 
property  that  it  did  not  own;  that,  "as  the  capital  of  a  state 
bank  is  really  owned  by  the  stockholders,  and  as  it  is  reduced 
by  the  amount  paid  for  taxes,  its  value  is  reduced  by  a  sum 
equal  to  that  paid,  and  the  shareholders  do,  in  effect,  pay  the 
taxes. ' '  This  proposition  cannot  be  successfully  controverted, 
for  the  reason  that  the  bank  is  owned  by  its  stockholders, 
and,  if  it  is  making  money  and  is  paying  dividends  or  reserv- 
ing a  surplus,  the  payment  of  the  tax  by  the  corporation,  in- 
stead of  by  the  individual  stockholders,  affects  the  values  of 
the  stock  exactly  the  same;  and  this  is  equally  true  if  the  bank 
is  not  prosperous.  This  method  of  assessing  and  taxing  the 
shares  of  stock  of  banks  was  undoubtedly  adopted  for  con- 
venience, and  for  the  purpose  of  reaching  valuable  property 
which  might  otherwise  escape  its  just  share  of  the  public 
burdens,  and  does  not,  in  our  judgment,  compel  payment  of 
the  tax  by  those  who  do  not  own  the  property.  We  think  the 
question  raised  as  to  the  constitutionality  of  the  section  of  the 
Code  under  consideration  is  fully  settled  by  Bank  v,  Rerick, 
96  Iowa,  238,  64  N.  W.  801. 

We  reach  the  conclusion  that  the  case  must  be  reversed, 
and  remanded  for  a  judgment  inconformity  with  this  opinion. 
Reversed. 
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London  &  San  Francisco  Bank,    Limited,  v.  Block, 
Tax  Collector. 

{Circuit  Court,  N.  D.  Califor?iia,  August  ij,  1902.) 

[117  Fed.  Rep.  900.] 

Taxation — Franchises. 

Const.  CaL  art.  13,  g  1,  declares  that  ail  property  in  the  state  not 
exempt  under  the  laws  of  the  United  States  shall  be  taxed  in  proportion 
to  its  value,  and  that  the  word  "property,"  as  there  used,  shall  include, 
inter  alia,  franchises.  Pol.  Code  Cal.  g  3617,  declares  that  the  term 
"property"  shall  include  moneys,  credits,  bonds,  stocks,  franchises,  and 
all  other  matters  and  things  capable  of  private  ownership  :  held,  that 
while  the  franchise  of  a  foreig'n  banking'  corporation,  eng-aged  in  busi- 
ness in  California,  "to  be"  a  corporation,  was  not  taxable  as  a  fran- 
chise, under  such  statute,  the  corporation's  franchise  "to  do  business" 
in  such  state  was  taxable. 
Same, 

A  foreign  banking  corporation's  right  to  do  business  in  the  state  of 
California  is  taxable,  under  Const,  art.  12,  g  15,  declaring  that  no  cor- 
poration organized  without  the  limits  of  the  state  shall  be  allowed  to 
transact  business  within  the  state  on  more  favorable  conditions  than 
are  prescribed  by  law  to  similar  corporations  organized  under  the  laws 
of  the  state. 
Same — Branch  Banks — Credits — Location. 

A  credit  found  on  the  books  of  a  branch  of  a  foreign  banking  com- 
pany located  in  San  Francisco,  which  was  created  by  drawing  drafts  on 
the  bank's  main  office,  in  London, — the  drawer  residing  in  New  York, — 
was  not  a  credit  originating  in  the  state  of  California,  and  was  therefore 
not  taxable  to  complainant  in  that  state. 
Same. 

Where  complainant  maintained  branch  banks  in  San  Francisco,  Port- 
land, Or.,  and  Tacoma,  Wash.,  credits  on  the  books  of  its  San  Francisco 
office,  consisting  of  sums  debited  to  its  branches  in  Portland  and  Ta- 
coma, representing  money  drawn  by  such  branch  banks  from  the  San 
Francisco  branch,  were  credits  arising  in  the  state  of  California,  and 
taxable  therein. 

In  Equity. 

Charles  P.  Eells,  for  complainants. 

Franklin  K.  Lane,  City  Atty.,  and  W.  S.  Brobeck,  Asst. 
City  Atty.,  for  defendant. 

MORROW,  Circuit  Judge.  The  London  &  San  Francisco 
Bank,  Limited,  a  corporation  organized  and  existing  under 
the  laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
brings  this  suit  in  equity  against  the  tax  collector  of  the  city 
and  county  of  San  Francisco  for  the  purpose  of  securing  an 
injunction  restraining  and  enjoining  the  said  tax  collector  from 
making  a  threatened  sale  of  the  real  property  of  the  com- 
plainant, and  from  instituting  any  suit  or  suits  against  the 
complainant  for  the  collection  of  certain  unpaid  taxes,  and  to 
obtain  a  decree  compelling  said  tax  collector  to  accept  a  cer- 
tain designated  sum  in  full  payment  of  all  taxes  due  from  the 
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complainant  for  the  fiscal   year  ending  June    30,  1897.     The 
court  is  also  asked  to  decree  the  cancellation  of  a   certain  tax 
and  assessment  for  franchises,    and  that  the  tax  and  assess- 
ment of  solvent  credits  in  excess  of  a  certain  valuation  be  can- 
celed.    The  complainant  conducts  a  general  banking  business 
in  the  city  and  county  of  San  Francisco,  receiving  deposits  of 
money,  buying  and  selling  exchange,  and  making   loans  and 
discounts,  in  accordance  with  the  power  and   authority   con- 
ferred upon  it  by  its  articles  of  incorporation.     Its   principal 
place  of  business  and  head  office  is  in  the  city  of  London,  in 
England,  and  it  conducts  and  maintains  agencies   or   branch 
offices  for   the  convenient  transaction    of  its  said  business; 
one  of  said  branch  offices  being  in  the  city  and  county  of  San 
Francisco,  another  in  the  city   of  Portland,    in   the   state  of 
Oregon,  and  still  another  in  the  city  of  Tacoma.  in  the   state 
of  Washington.     The  head  office  and  each  of  the  branch  offices 
is  respectively  designated  and  known  as   the    London    &  San 
Francisco  Bank,  Limited,  and  the  business  transacted  in  each 
and  all  of  said   offices   is  the  banking   business   of   the   com- 
plainant.    The  office  in  San  Francisco  is   under  the  manage- 
ment of  a  manager,   assistant    manager,  and   cashier,  holding 
a  joint  and  several  power  of  attorney  from  the  directors  of  the 
corporation  in  England  to  do  everything  required  in  the  carry- 
ing on  of  the  banking  business.     In  the  month  of  April,  i8g6, 
the  assessor  of  the  city  and  county  of  San  Francisco  demanded 
from  the   complainant,  at   its   branch  office  in  the  city  and 
county  of  San  Francisco,  a  statement,  under  oath,  setting  forth 
specifically  all  the  real  and  personal  property  in  California 
owned  by  the  complainant,  or  in  its  possession   or   under   its 
control,  at  12  o'clock   noon   of  the    first    Monday  in  March  in 
the  year  1896.     In  compliance  with  this  demand,  complainant 
made  a  return,  under  oath,  which  showed,  among  other  things, 
solvent  credits,  unsecured  by  deed  of  trust,  mortgage,  or  other 
lien  on  real  and  personal   property,  amounting  to  $1,599,811. 
The  complainant  also  set  forth  and  declared  that  the  aggre- 
gate amount  of  all  debts  unsecured  by  trust  deed,  mortgage,  or 
other  lien  on  real  or   personal   property   owing    by   the  com- 
plainant  to   bona   fide  residents   of  the   state  of  California, 
amounted  to   $1,511,046,  and  that  the   taxable  difference  or 
balance  of  solvent  credits  due  to  complainant  was  the  sum  of 
$88,765.     The  complainant  made  no  return  or  statement  of 
any  franchise  as  the   property   of   the   complainant.     There- 
after the  assessor   estimated   and   assessed   the   value   of  the 
property  in  the  possession  and  under  the  control  of  the  com- 
plainant,  and  in  such  estimate  and  assessment  included  an 
item  of  $999,298  as  the  amount  of  solvent  credits,  instead  of 
$88,765,  as  returned  by  the  complainant.     The  said  estimate 
and   assessment   contained  the  further  item  of   "franchises, 
$10,000,"  which  last-named  item  was  afterwards  increased  by 
the  state  board  of  equalization  to  $12,000.     The  rate  of  taxa- 
tion fixed  by  the  state  board  of  equalization  for  state  purposes 

5  Bkg  Cas— 4 
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for  the  fiscal  year  ending  June  30,  1897,  was  $0.4290  upon  each 
$100  in  value  of  the  taxable  property  in  the  state  of  California, 
and  the  rate  of  taxation  found  by  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  for  the  purposes  of  said 
city  and  county  was  $0.9692  upon  each  one  hundred  dollars  in 
value  of  the  taxable  property  in  said  city  and  county.  The 
aggregate  rate  of  taxation  thus  levied  for  all  purposes  was 
$1.3982  for  the  fiscal  year  ending  June  30,  1897.  The  total 
personal  property  assessment  levied  upon  the  complainant 
was  for  $1,264,560,  made  up  as  follows: 

1.  Franchises $      12,000  00 

2.  Furniture 1,800  00 

3.  Money 251,462  00 

4.  Solvent  credits 999,298  00 

$1,264,560  00 
The  tax  on  $1,264,560  at  the  rate  of  $1.3982  was  the  sum  of  17,681  08 
Tax  on  real  estate 2,545  28 

Total  tax  assessed   and  demanded $      20,226  36 

Tax    admitted   by    complainant   as    property    assessable 

against  its  property 7,327  51 

Taxes  in  controversy  in  this  action $      12,898  85 

The  taxes  in   controversy  are   made  up   of  the   following 
items  : 

1.  Franchises $  12,000 

2.  Solvent  credits,  $999,298 

less  $88,765  admitted- 910,533 

$  922,533 

$922,533  at  the  rate  of  $1.3982=$12,898.85. 

The  complainant  offered  to  pay  the  sum  of  $7,327.51  as  the 
total  amount  legally  due,  in  place  of  the  amount  demanded, 
namely,  $20,226.36.  A  temporary  injunction  issued,  testi- 
mony was  taken,  and  the  cause  submitted.  In  the  meantime, 
in  accordance  with  an  ordinance  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco,  the  tax  collector 
accepted  the  sum  of  $6,086.29  from  the  complainant  in  part 
payment  of  the  taxes  levied  and  assessed  against  it  for  the 
year  1896,  receipting  therefor;  said  payment  not  to  affect  the 
rights  of  either  party  as  they  should  be  determined  by  this 
court.  The  contested  items  still  remaining,  after  various  con- 
cessions and  agreements  on  the  part  of  both  parties  to  this 
suit,  are:  (i)  Franchises  of  the  bank,  $12,000;  and  (2)  cer- 
tain solvent  credits  due  the  bank.  The  solvent  credits  now 
in  controversy  are:  (i)  The  sum  of  $164,576.60,  which  at  the 
date  of  assessment  was  due  and  owing  to  complainant  at  its 
home  office,  in  London,  from  the  banking  house  of  J.  P. 
Morgan  &  Co.,  of  New  York;  (2)  the  sum  of  $116,774.  debited 
upon  the  books  of  the  complainant  as  its  San  Francisco  office 
to  complainant's  branch  office  at  Portland,  Or.,  and  listed  and 
assessed  by  said  assessor   as  a   debt   due   and  owing   by  com- 
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plainant  in  Portland  to  complainant  in  San  Francisco; 
(3)  the  sum  of  $428,539,  debited  upon  the  books  of  complain- 
ant's San  Francisco  office  to  complainant's  branch  office  at 
Tacoma,  Wash.,  and  listed  and  assessed  by  said  assessor  as  a 
debt  due  and  owing  by  complainant  in  Tacoma  to  complain- 
ant in  San  Francisco,  making  a  total  of  $709,889  60. 

The  law  of  this  state  relating  to  the  assessment  and  taxation 
of  property  is  found  in  the  constitution  of  the  state,  and  the 
laws  passed  to  carry  the  provisions  of  the  constitution  into 
effect.  The  provision  of  the  constitution  involved  in  the 
present  inquiry  is  article  13,  section  i  of  which  provides  as 
follows: 

"All  property  in  the  state,  not  exempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law.  The  word  'property,'  as 
used  in  this  article  and  section,  is  hereby  declared  to  include 
moneys,  credits,  bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed,  capable  of 
private  ownership.  *  *  *  Xhe  legislature  may  provide, 
except  in  case  of  credits  secured  by  mortgage  or  trust  deed, 
for  a  deduction  from  credits  of  debts  due  to  bona  iide  resi- 
dents of  this  state." 

The  Political  Code  provides,  under  the  title  of  ** Revenue, " 
and  "Definitions  of  Property  for  Purposes  of  Assessment,"  as 
follows: 

"Sec.  3617,  *  *  *  First.  The  term  'property'  includes 
moneys,  credits,  bonds  (except  of  railroad  or  quasi-public 
corporations),  stocks,  dues,  franchises,  and  all  other  matters 
and  things,  real,  personal,  and  mixed,  capable  of  private 
ownership.  *  *  *  Sixth.  The  term  'credits'  means  those 
solvent  debts,  not  secured  by  mortgage  or  trust  deed,  owing 
to  the  person,  firm,  corporation,  or  association  assessed.  The 
term  'debt'  means  those  unsecured  liabilities  owing  by  the 
person,  firm,  corporation,  or  association,  assessed  to  bona 
fide  residents  of  this  state,  or  firms,  associations,  or  corpora- 
tions doing  business  therein." 

Section  3628  of  the  same  Code  provides: 

"The  franchise,  roadway,  roadbed,  rails,  and  rolling  stock 
of  all  railroads  operated  in  more  than  one  county  in  this  state 
shall  be  assessed  by  the  state  board  of  equalization,  as  here- 
inafter provided  for.  Other  franchises,  if  granted  by  the 
authorities  of  a  county,  city,  or  city  and  county,  must  be 
assessed  in  the  county,  city,  or  city  and  county  within  which 
they  were  granted;  if  granted  by  any  other  authority,  they 
must  be  assessed  in  the  county  in  which  the  corporations, 
firms,  or  persons  holding  them  have  their  principal  place  of 
business." 

It  is  contended  on  behalf  of  the  complainant  that  it  has  not 
in  this  state  any  franchise  taxable  under  the  law.  This  con- 
tention is  based  upon  the  grounds  that  the  right  to  be  a  cor- 
poration is   not   a   franchise   of    the  corporation  itself,   but 
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belongs  to  the  members  composing  the  corporation.  At  com- 
mon law  the  forming  of  a  corporation  was  prohibited,  but  in 
England  a  corporation  may  be  formed  under  a  grant  of  the 
king  or  an  act  of  parliament,  and  in  the  United  States  the 
chartering  of  corporations  belongs  to  the  legislature  alone, 
and  the  grant  is  made  either  by  general  or  special  laws.  This 
right  to  form  a  corporation  is  a  grant  to  individuals,  and  the 
franchise  belongs  to  them.  But  this  is  the  franchise  to  be  a 
corporation,  and  not  the  franchise  of  the  corporation  to  do, 
which  is  a  separate  and  distinct  franchise,  belonging  to  the 
corporation,  and  having  in  most  instances  a  value.  This  dis- 
tinction is  clearly  stated  in  Railroad  Co.  v.  Berry,  112  U.  S. 
609,  6ig,  5  Sup.  Ct.  299,  303,  28  L.  Ed.  837,  where  Mr.  Justice 
Miller,  speaking  for  the  supreme  court,  said: 

"The  essential  properties  of  corporate  existence  are  quite 
distinct  from  the  franchises  of  the  corporation.  The  franchise 
of  being  a  corporation  belongs  to  the  corporators,  while  the 
powers  and  privileges  vested  in  and  to  be  exercised  by  the 
corporate  body  as  such  are  the  franchise  of  the  corporation." 

This  distinction  is  also  found  in  cases  dealing  with  the 
power  of  a  corporation  to  mortgage  or  sell  the  corporate  prop- 
erty, where  it  has  been  held  that  the  franchise  to  be  a  cor- 
poration cannot  be  mortgaged  or  sold,  but  the  franchise  of  the 
corporation  to  do  the  business  in  which  it  is  engaged  may  be 
mortgaged  or  sold.  Willamette  Woolen  Mfg.  Co.  v.  Bank  of 
British  Columbia,  119  U.  S.  191,  197,  7  Sup.  Ct.  187,  30  L. 
Ed.  384. 

But  it  is  contended  by  the  complainant  that  in  carrying  on 
the  banking  business  in  which  it  is  engaged  it  is  not  exercis- 
ing a  franchise;  citing  the  case  of  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  595,  10  L.  Ed.  274.  In  that  case  the  supreme 
court  held  that  "franchises  are  special  privileges  conferred  by 
government  upon  the  individuals,  and  which  do  not  belong  to 
the  citizens  of  the  country  generally  of  common  right. "  It 
was  also  held  in  that  case  that  the  right  of  banking,  except 
the  right  to  issue  circulating  notes,  belonged  to  the  individual 
citizens,  and  might  be  exercised  by  them  at  pleasure.  Upon 
this  authority  it  is  claimed  by  the  complainant  that,  as  it  does 
not  issue  circulating  notes,  it  is  not  exercising  a  franchise  in 
conducting  its  business.  But  this  claim  ignores  the  franchise 
of  a  corporation,  which  the  complainant  does  exercise  in  this 
state,  and  which  the  assessor  has  determined  has  a  value  as 
property.  The  assessment  is  not  upon  the  franchise  granted 
to  individuals  to  form  the  corporation,  nor  upon  the  business 
or  occupation  of  a  banker,  but  upon  the  property  of  the  com- 
plainant embraced  in  the  unity  of  the  franchise  of  the  corpora- 
tion to  have  perpetual  succession,  to  have  a  common  seal,  and 
to  act  in  all  its  business  transactions  of  a  general  banking  busi- 
ness with  those  special  advantages  which  are  incident  to  cor- 
porate existence.  With  this  authority  the  conditions  under 
which  the  banking  business  of  a  corporation  may  be  conducted 
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are  very  different  from  those  attending  an  individual  in  the 
same  business,  who  cannot  furnish  to  his  customers  any  of 
these  advantages  or  privileges.  He  cannot,  for  instance,  fur- 
nish to  depositors  the  very  important  advantage  of  perpetual 
succession,  and  without  it  how  can  the  individual  banker,  if 
he  is  a  nonresident,  expect  to  command  the  business  of  bank- 
ing? Manifestly  these  advantages  of  being  a  corporation  are 
the  important  elements  of  the  banking  business,  and  constitute 
property  in  a  very  substantial  sense.  Like  capital,  they  con- 
tribute to  the  power  of  the  corporation  to  make  money. 
*'The  franchise  to  do  is  an  independent  franchise,  or,  rather, 
a  combination  of  franchises  embracing  all  things  which  the 
corporation  is  given  power  to  do;  and  this  power  to  do  is  as 
much  a  thing  of  value  and  a  part  of  the  intangible  property 
of  the  corporation  as  the  franchise  to  be."  Adams  Exp.  Co. 
v.  Ohio  State  Auditor,  i66  U.  S.  185,  224,  17  Sup.  Ct.  604, 
607,  41  L.  Ed.  961;.  "The  very  existence  of  a  corporation, 
as  such,  is  a  franchise,  and  it  exercises  its  franchise  in  every 
act  which  it  performs  as  a  corporation.  A  corporation,  whose 
existence  is  a  franchise,  may  possess  powers  and  privileges 
which  in  themselves  are  not  franchises,  but  it  usually  owns 
along  with  such  privileges  some  that  are  franchises;  but, 
whether  the  powers  be  entirely  of  the  kind  which  are  fran- 
chises or  not,  its  existence  and  right  to  employ  its  corporate 
powers  is  a  franchise."  Waterworks  v.  Schottler,  62  Cal. 
69.  108. 

In  dealing  with  the  franchise  of  the  complainant  as  a  cor- 
poration, the  assessment  must  be  held  as  applying  only  to  the 
franchise  as  property  in  this  state.  The  state  has  no  power 
to  assess  or  tax  property  located  outside  its  borders.  But 
the  complainant  has  come  into  this  state,  and  has  brought 
with  it  the  franchise  of  a  corporation  to  exercise  its  corporate 
powers  in  this  state.  It  has  no  mere  silent  existence  in  the 
state,  but  it  has  entered  into  active  competition  with  similar 
institutions  chartered  by  the  state.  This  fact  brings  us  to  the 
consideration  of  the  conditions  under  which  foreign  corpora- 
tions are  permitted  to  do  business  in  this  state. 

Section  15  of  article  12  of  the  constitution  provides  that  "no 
corporation  organized  outside  the  limits  of  this  state  shall  be 
allowed  to  transact  business  within  this  state  on  more  favora- 
ble conditions  than  are  prescribed  by  law  to  similar  corpora- 
tions organized  under  the  laws  of  this  state."  This  provision 
of  the  constitution  has  been  held  applicable  to  foreign  bank- 
ing corporations  by  the  supreme  court  of  this  state.  Bank  of 
British  North  America  v.  Alaska  Imp.  Co.,  97  Cal.  28,  31  Pac. 
726;  Same  v.  Madison,  99  Cal.  125,  133,  33  Pac.  762.  More- 
over, while  the  charter  of  the  complainant  is  not  before  the 
court,  it  appears  from  the  very  name  of  the  complainant,  and 
is  to  be  inferred  from  the  business  in  which  it  is  engaged, 
that  it  was  organized  for  the  purpose  of  transacting  corporate 
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business  and  owning  corporate  property  in  the  city  of  San 
Francisco.  This  fact  brings  the  complainant  within  the  rule 
that,  where  a  corporation  is  organized  in  one  state  or  country 
for  the  purpose  of  doing  business  in  another,  it  must  be 
assumed  that  the  charter  contract  was  made  with  reference  to 
the  laws  of  the  state  or  country  in  which  the  business  is  to  be 
carried  on,  and  that  it  is  to  be  subject  to  the  liabilities  which 
those  laws  impose.  Pinney  v.  Nelson,  183  U.  S.  144,  22  Sup. 
Ct.  52,  46  L,  Ed.  125.  The  constitution  and  laws  of  this  state 
declare  corporate  franchises  to  be  property,  and  under  this 
law  the  franchises  of  domestic  corporations  are  taxed.  Water- 
works V.  Schottler,  62  Cal.  6g.  It  is  this  property  in  a  cor- 
porate franchise  in  the  possession  of  and  owned  and  controlled 
by  the  complainant  in  this  state  that  is  involved  in  this  assess- 
ment. It  follows  that  the  assessment  was  made  in  accordance 
with  law,  and  must  be  enforced. 

The  remaining  question  relates  to  the  assessment  upon 
solvent  credits.  The  first  item  is  the  sum  of  $164,576.60, 
which  at  the  date  of  the  assessment  was  due  and  owing  to  the 
complainant  at  its  head  office,  in  London,  from  the  banking 
house  of  J.  P.  Morgan  &  Co.,  of  New  York.  This  credit  was 
created  by  the  drawing  of  drafts  by  J.  P.  Morgan  &  Co.  upon 
the  complainant  in  London  in  the  aggregate  sum  stated;  that 
is  to  say,  the  transactions  took  place  between  the  banking 
house  of  J.  P.  Morgan  &  Co.,  in  New  York,  and  the  banking 
house  of  the  complainant,  in  London,  and  was  therefore  a 
credit  originating  outside  of  the  state.  And  while  it  may  be 
that  the  credit,  under  certain  circumstances,  might  be  made 
available  to  the  complainant  in  its  banking  business  in  San 
Francisco,  it  does  not  appear  that  it  represented  a  money 
transaction  arising  out  of  the  property  or  business  of  the  com- 
plainant in  San  Francisco.  For  the  purpose  of  taxation  the 
property  and  business  of  the  complainant  in  San  Francisco 
must  be  treated  as  separate  and  distinct  from  the  property  and 
business  of  the  complainant  elsewhere.  This  credit  in  favor 
of  the  banking  house  in  London  was  therefore  not  property  in 
the  possession  or  under  the  control  of  the  banking  house  in 
San  Francisco,  and  was  not  subject  to  the  assessment. 

The  second  item  is  the  sum  of  $116,774,  debited  upon  the 
books  of  the  complainant  at  its  San  Francisco  office  to  its 
branch  office  at  Portland,  Or.  The  amount  was  made  up  of 
remittances  made  by  the  banking  house  of  the  complainant  in 
San  Francisco  to  the  banking  house  of  the  complainant  in 
Portland.  Or.  In  other  words,  the  money  was  drawn  by  the 
Portland  bank  from  the  San  Francisco  bank,  and  invested 
in  Portland  by  the  Portland  bank.  This  was  a  transaction  in 
which  the  corporation  in  San  Francisco,  having  property  in 
its  possession  and  under  its  control,  secured  a  credit  in  its 
favor  by  sending  money  to  the  Portland  bank.  If  the  money 
had  been  retained  in  the  complainant's  banking  house  in  San 
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Francisco,  it  would  have  been  taxable  as  money  in  the  bank 
here.  It  was  therefore  a  credit  which  arose  out  of  the  prop- 
erty and  business  of  the  complainant  in  this  state,  and  was 
taxable  as  property  here. 

The  third  item  is  the  sum  of  $428,539,  debited  upon  the 
books  of  the  complainant's  San  Francisco  office  to  com- 
plainant's branch  office  at  Tacoma,  in  the  state  of  Washing- 
ton. This  transaction  was  of  precisely  the  same  character  as 
the  preceding  one,  and  is  subject  to  the  same  consideration. 

A  decree  will  be  entered  in  accordance  with  this  opinion. 
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Mt.  Morris  Bank  v.  Twenty-Third  Ward  Bank. 

(Court  of  Appeals  of  New  York,  Oct.  7,  igo2.) 

[64  N.  E.  Rep.  810.] 

New  York    Clearing  House — Construction  of  Constitution — Paper  Re- 
turned as  Not  Good — Reclamation  from  Bank  Required  to   Refund. 

The  constitution  of  the  New  York  clearing'  house  provides  that  all 
checks,  drafts,  or  items  in  the  exchang'es  reported  as  not  good  or  mis- 
sent  shall  be  returned  the  same  day  to  the  bank  from  which  they  were 
received,  and  the  said  bank  shall  immediately  refund  to  the  bank  re- 
turning' the  same  the  amount  which  it  had  received  throug'h  the  clear- 
ing house  for  said  checks,  drafts,  or  items  so  returned.  A  later  provision 
requires,  in  case  of  failure  of  any  bank  to  promptly  refund  to  the  bank 
holding  paper  returned  as  not  good,  that  such  bank  report  the  fact  to 
the  manager  of  the  clearing  house,  who  shall  thereafter,  with  the  ap- 
proval of-  the  clearing  house  committee,  readjust  the  clearing  house 
statement,  and  declare  the  correct  balance  between  such  banks,  pro- 
vided such  report  be  rendered  before  1  o'clock  of  the  same  day  :  held 
not  to  repeal  the  first  provision,  so  that  a  bank  charged  by  the  clear- 
ing house  with  the  amount  of  drafts  or  checks  returned  as  not  good  can 
allow  such  charge  to  stand  against  it  in  the  account  of  the  clearing 
house,  and  seek  reclamation  directly  from  the  bank  required  to  refund 
such  amount  under  the  direct  rules  of  the  clearing  house. 
Same — Paper  Returned  as  Not  Good — Certification  by  Mistake — Right 
of  Action. 

Where  a  bank  by  mistake  certified  at  the  request  of  another  bank 
that  a  note  payable  at  it  was  good,  but,  on  discovering  its  error,  on  the 
same  day  notified  the  bank  holding  the  note  of  the  error,  and  requested 
it  to  erase  the  certification,  and  the  latter  bank,  in  epite  of  such  notice, 
sent  the  note  to  the  clearing  house,  where  it  was  charged  to  the  account 
of  the  clearing  bank,  an  agent  of  the  bank  at  which  said  note  was  pay- 
able, and  the  bank  which  had  certified  the  note  tendered  a  return  of  it 
immediately  to  the  bank  which  had  sent  it  to  the  clearing  house  and  its 
clearing  bank,  and  demanded  repayment,  it  may  sue  to  recover  such 
amount  from  the  bank  receiving  it  from  the  clearing  house,  without  an 
application  to  the  manager  of  the  clearing  house  for  a  resettlement  of 
the  accounts,  its  failure  so  to  do  not  rendering  the  payment  voluntary. 

Appeal  from  supreme  court,  appellate  division,  First  depart- 
ment. 

Action  by  the  Mt.  Morris  Bank  against  the  Twenty-Third 
Ward  Bank.  From  a  judgment  of  the  appellate  division  (70 
N.  Y.  Supp.  78)  affirming  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

George  M.  Mackellar  and  Clarence  Lexow,  for  appellant. 

John  A.  Garver,  for  respondent. 

CULLEN,  J.  The  action  is  brought  torecover  money  paid 
on  a  promissory  note  payable  at  the  plaintiff's  bank.  When 
the  note  became  due,  at  the  request  of  the  defendant  it  was 
certified  by  the  plaintiff.  This  was  done  through  a  mistake 
as  to  the  condition  of  the  maker's  account  with  the  bank. 
Within  a  very  short  time,  on  the  same  day,  the  plaintiff  dis- 
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covered  the  error,  and  notified  the  defendant  thereof,  request- 
ing it  to  erase  the  certification.  Of  this  if  is  sufficient  to  say 
that  the  appellant  concedes  that  the  right  of  no  party  was 
affected  by  the  certification,  and  that  under  the  decision  of 
this  court  in  Bank  v.  Wetherald,  36  N.  Y.  335,  the  plaintiff 
was  not  estopped  from  showing  that  it  certified  the  check 
through  mistake.  The  appellant  makes  no  attack  on  the 
judgment  based  on  such  certification.  Neither  the  plaintiff 
nor  the  defendant  were  directly  members  of  the  clearing  house 
in  the  city  of  New  York,  but  each  cleared  through  another 
bank  which  was  a  member.  The  complaint  alleges  that  both 
the  parties  to  the  action  were,  under  their  respective  agree- 
ments for  clearing,  bound  by  the  rules  of  the  clearing  house, 
and  this  allegation  is  expressly  admitted  by  the  answer.  Not- 
withstanding the  notice  it  had  received  from  the  plaintiff,  the 
defendant  deposited  the  note  in  its  clearing  bank,  and  there- 
after the  same  was  paid  through  the  clearing  house.  On  the 
same  day  the  plaintiff  tendered  a  return  of  the  note  both  to 
the  defendant  and  its  clearing  bank,  and  demanded  repay- 
ment of  its  amount.  This  was  refused,  and  thereupon  the 
present  action  was  brought. 

While  the  appellant  concedes  that  it  acquired  no  right 
against  the  plaintiff  by  the  certification  of  the  note,  it  insists 
that  the  case  is  to  be  considered  the  same  as  if  the  note  had 
not  been  certified,  nor  notice  given  by  the  plaintiff  that  the 
maker's  account  was  not  good.  It  then  contends  that  the 
payment  was  voluntary,  not  made  under  a  mistake  of  fact,  and 
that  hence  the  plaintiff  is  precluded  from  recovering.  Con- 
ceding the  position  of  the  defendant  that  the  cause  of  action 
is  not  affected  by  its  certification  of  the  note,  the  plaintiff's 
right  to  recover  depends  on  the  rules  of  the  clearing  house, 
which  are  found  in  the  record.  That  association  appears  by 
its  constitution  to  have  adopted  a  very  simple  manner  of 
settling  the  drafts,  checks,  and  other  claims  of  its  various 
members  against  the  others.  Each  member,  every  morning, 
delivers  to  the  clearing  house  the  checks,  drafts,  and  notes 
it  holds  against  the  other  banks,  and  receives  credit  therefor, 
while  it  is  charged  with  all  checks,  drafts,  or  notes  payable  by 
it  and  deposited  by  other  banks.  If  its  deposits  exceed  the 
drafts  and  checks  deposited  against  it,  it  receives  from  the 
clearing  house  during  the  day  the  amount  of  the  excess  in 
money,  while,  if  the  reverse  proves  the  case,  it  is  obliged  to 
pay  the  balance  against  it  to  the  clearing  house.  In  this  daily 
settlement  of  the  clearing  house  no  account  is  taken  of  the  fact 
that  the  checks  may  be  bad.  All  checks,  drafts,  or  notes  on 
any  bank  are  charged  against  it,  though  the  accounts  of  the 
drawers  of  those  checks  or  the  makers  of  the  notes  may  not 
be  good  for  their  amounts,  and  even  though  the  checks  be 
forgeries.  By  section  14  oif  the  constitution  it  is  provided  that 
the  association  shall  be  no  way  responsible  for  such  items, 
but  that  they  are  to  be   adjusted   directly  between  the  bank 
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who  deposited  them  in  the  clearing  house  and  the  bank  on 
which  they  were  drawn.  Section  15  provides  that  *'all  checks, 
drafts,  notes  or  other  items  in  the  exchanges  returned  as  'not 
good'  or  missent  shall  be  returned  the  same  day  directly  to  the 
bank  from  whom  they  were  received,  and  the  said  bank  shall 
immediately  refund  to  the  bank  returning  the  same  the  amount 
which  it  had  received  through  the  clearing  house  for  the  said 
checks,  drafts,  notes,  or  other  items  so  returned  to  it  in  specie 
or  legal  tender  notes."  It  will  be  seen  that  the  system  of 
clearances  adopted  by  the  association  is  very  simple,  and  that 
it  enables  exchanges  of  the  greatest  magnitude  to  be  effected 
in  a  remarkably  brief  period  of  time.  This  could  be  accom- 
plished only  by  making  the  several  banks  return  the  bad  checks 
or  notes  directly  to  the  banks  which  deposited  them,  and  keep- 
ing the  accounts  of  the  clearing  house  free  from  all  such  items. 
The  system  has  a  weak  feature;  that  is,  the  contingency  that 
a  bank  depositing  a  bad  check  on  another  bank,  possibly  for 
a  very  large  sum,  may  refuse  or  might  fail  and  be  unable  to 
pay  the  amount  of  such  check  for  which  it  had  received  credit 
in  the  clearing  house.  In  such  a  case  the  bank  on  which  the 
check  was  drawn  would  have  been  compelled  to  pay  the 
amount  of  the  check  in  money  to  the  clearing  house,  and  thus 
have  lost  it  either  in  whole  or  part.  This  danger,  however, 
could  not  have  been  regarded  as  imminent,  for  the  rules  re- 
mained in  the  condition  I  have  stated  until  1884.  In  that 
year— whether  because  a  case  of  the  kind  suggested  actually 
arose  or  not  does  not  appear  in  the  record — a  further  rule  was 
adopted  as  an  addition  to  section  11;:  **In  case  of  the  refusal 
or  inability  of  any  bank  to  promptly  refund  to  the  bank  pre- 
senting such  checks,  drafts,  or  other  items  returned  as  not 
good,  the  bank  holding  them  may  report  to  the  manager  the 
amount  of  the  same.  And  it  shall  be  the  manager's  duty, 
with  the  approval  of  the  clearing  house  committee,  to  take 
from  the  settling  sheet  of  both  banks  the  amount  of  such 
checks,  drafts,  or  other  item  so  reported,  and  to  readjust  the 
clearing  house  statement,  and  declare  the  correct  balance  in 
conformity  with  the  change  so  made:  provided  that  such  re- 
port shall  be  given  to  the  manager  before  one  o'clock  of  the 
same  day."  The  appellant  contends  that  it  was  the  duty  of 
the  plaintiff,  on  finding  the  note  in  its  exchanges  of  the  day, 
to  have  applied  to  the  manager  of  the  clearing  house  for  a  re- 
settlement of  the  accounts,  and  that  its  failure  to  do  so 
operated  to  make  the  payment  of  the  note  voluntary.  We 
think  not.  The  provision  of  the  constitution  last  quoted  did 
not  repeal  the  previous  provision  of  section  15,  whereby  the 
depositing  bank  is  bound  to  repay  in  money  any  check  or  note 
returned  the  same  day  as  not  good.  Nor  was  it  intended  to 
act  as  a  substitute  for  that  provision.  It  appears  by  the  testi- 
mony of  the  manager  of  the  clearinghouse  that  the  number  of 
checks  and  drafts  cleared  daily  is  from  eighty  to  a  hundred 
thousand.     It  is  extremely  improbable,  and  bordering  on   the 
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impossible,  that  out  of  that  vast  number  several  should  not 
prove  bad.  If  these  bad  checks  were  to  be  always  settled  by 
a  restatement  of  the  clearing  house  accounts,  the  simplicity 
and  expedition  of  the  clearing  house  system  of  exchanges 
would  be  very  much  impaired,  if  not  destroyed.  It  would 
seem,  from  its  very  language,  which  requires  the  approval  of 
the  committee,  that  the  amendment  of  1884  was  intended  to 
apply  only  in  exceptional  cases,  where  otherwise  a  bank  would 
be  unable  to  obtain  relief;  and  that  it  did  not  in  any  respect 
abrogate  the  obligation  of  the  depositing  bank  to  repay  a 
member  any  items  of  the  exchanges  which  might  be  returned 
as  not  good.  The  plaintiff,  therefore,  was  at  entire  liberty  to 
let  the  charge  for  the  note  stand  against  it  in  the  account  of 
the  clearing  house,  and  seek  reclamation  directly  from  the 
defendant,  under  the  express  contract  of  the  latter  imposed 
upon  it  by  the  rules  of  the  clearing  house. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

PARKER.  C.  J.,  and  O'BRIEN.  BARTLETT,  MARTIN, 
VAN,  and  WERNER,  JJ..  concur. 
Judgment  affirmed. 
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Magoffin  v.  Boyle  Nat.  Bank  of  Danville. 

[Court  of  Appeals  of  Kentucky,  Sept.  77,  igo2.) 
[69  S.  W.  Rep.  702.] 

Personal  Liability  of  Wife  as  Surety  for  Husband. 

A  married  woman  incurred  no  personal  liability  by  signing  her  hus- 
band's note  as  surety. 

Mortgage  by  Wife  to  Indemnify  Husband's  Surety — Creditor's  Right 
to  Be  Substituted. 

Where  a  mortg-ag-e  executed  by  a  wife  to  her  husband's  surety  does 
not  recite  merely  that  it  is  intended  to  indemnify  the  surety,  but  recites 
that  it  is  intended  to  secure  the  debt,  the  creditor  is  entitled  to  be  sub- 
stituted to  the  rights  of  the  surety,  though  the  surety  has  become  bank- 
rupt, and  is  thereby  released  from  the  debt. 
Same — Construction — Evidence. 

Proof  that  such  a  mortgage  was  only  intended  to  indemnify  the 
surety  is  insufficient  to  overcome  the  language  of  the  instrument  itself. 
Power  of  National  Bank  to  Enforce  Mortgage  on  Land.* 

Though    a  national   bank  is  not  authorized   to  take   mortgages  upon 
real  estate,  it  may  be  substituted  to  the  rights  of  a  surety  who  has  taken 
such  a  mortgage. 
Pledge  of  Property  by  Wife  to  Secure  Husband's  Debt — Novation. 

Where  a  wife  executes  a  mortgage  on  her  property  to  secure  the  debt 
of  her   husband,   she  does   not  stand   as  his    surety,  and   her   property 
is  not  released  by  a  novation  that  would  release  a  mere  surety. 
Placing  Note  on  Footing  of  Bill  of  Exchange. 

To   place  a  note   upon   the   footing  of  a  bill  of  exchange  it  must  be 
not  only  payable  and    negotiable  at  an  incorporated  bank,  but  indorsed 
to,  and  discounted  by,  the  bank  at  which  it  is  payable,  or  by  some  other 
incorporated  bank. 
Limitations. 

The  five-year  statute  of  limitations  has  no  application  to  a  promissory 
note  which  has  not  been  thus  placed  upon  the  footing  of  a  bill  of 
exchange. 

Appeal  from  circuit  court,  Mercer  county. 
"Not  to  be  officially  reported." 

Action  by  the  Boyle  National  Bank  of  Danville  against 
Emma  Magoffin  to  enforce  a  mortgage  lien.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

P.  B.  Thompson,  Sr.,  and  Robert  Harding,   for  appellant. 

R.  P.  Jacobs,  for  appellee. 

HOBSON,  J.  On  March  6,  1889,  Eb  Magoffin  borrowed  of 
the  Boyle  National  Bank  $10,400,  and  executed  therefor  his 
note,  signed  by  his  wife,  Emm.a  T.  Magoffin,  and  D.  C.  Tucker 
as  sureties,  and  he  and  his  wife  executed  to  Tucker  a  mortgage 
upon  her  five-sixths  interest  in  265  acres  of  land.  On  Novem- 
ber 9,  1892,  Magoffin    borrowed  from  the  bank  $1,000  more, 

*As  to  the  validity  of  real  estate  mortgages  securing  loan  by  national 
banks,  see  State  v.  Campbell  (N.  J.),  2  Bank.  Cas.  195,  and  note,  197. 
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and  gave  a  similar  note,  and  he  and  his  wife  executed  another 
mortgage  on  the  land  to  secure  it.  There  were  three  renewals 
of  the  note  for  $10,400,  which  were  signed  by  his  wife  and 
Tucker,  but  after  this  she  declined  to  sign  the  renewal  notes, 
which  were  executed  by  her  husband  and  Tucker  from  time 
to  time,  at  intervals  of  six  months,  until  May,  1895;  the 
interest  for  six  months  in  advance  being  included  in  the  new 
note  at  each  renewal.  After  this  Tucker  became  bankrupt, 
and  the  bank  sought  in  this  action  to  enforce  a  lien  on  the 
land  for  the  payment  of  its  debt,  purged  of  all  usury.  The 
wife  defended  upon  three  grounds:  First.  The  bank  had  no 
lien  upon  her  land,  and  could  not  be  subrogated  to  the  mort- 
gage lien  of  Tucker.  Second.  She  occupied  the  position  of  a 
surety,  and  her  land  was  discharged  by  the  renewals  of  the 
note,  accepted  by  the  bank,  which  she  had  declined  to  sign. 
Third.  The  action  was  barred  by  limitation,  not  having  been 
brought  within  five  years  after  the  maturity  of  the  original 
note. 

I.  Mrs.  Magoffin  was  a  stranger  to  the  debts,  and  in  no  way 
personally  liable  for  them,  only  her  land  was  pledged  for  their 
payment.  Being  a  married  woman,  her  signature  to  the  note 
of  her  husband  imposed  no  personal  liability  upon  her.  In 
Taylor  v.  Bank,  87  Ky.  398,  9  S.  W.  240,  it  was  held  that 
where  the  mortgage  of  the  v.ife  is  simply  to  indemnify  and 
save  harmless  the  surety,  and  not  for  the  better  protection  of 
the  debt,  or  intended  as  a  fund  for  its  payment,  a  trust  does 
not  attach  to  it  for  the  creditor,  and  that  no  action  can  be 
maintained  where  the  surety  has  paid  nothing,  and  cannot  be 
made  to  pay.  But  in  that  case  it  was  stipulated  in  the  mort- 
gage that  if  the  surety  was  not  required  to  pay  any  part  of  the 
debt,  "this  conveyance  will  stand  for  naught;  otherwise,  it 
will  remain  in  full  force."  The  mortgages  in  this  case  are  all 
alike.  The  material  part  of  the  first  mortgage  reads  as  fol- 
lows:    "This  deed  of  mortgage,  made  and  executed  this 

day  of  March,  1889,  between  Emma  T.  Magoffin  and  Eb 
Magoffin,  her  husband,  of  Mercer  county,  state  of  Kentucky, 
party  of  the  first  part,  and  De  Witt  C.  Tucker,  of  Boyle 
county,  state  of  Kentucky,  party  of  the  second  part,  wit- 
nesseth:  That  whereas,  said  Tucker,  party  of  the  second 
part,  hath  this  day  become  bound  as  surety  for  said  Eb 
Magoffin,  party  of  the  first  part,  in  a  note  for  the  sum  of 
$10,400,  dated  this  day,  and  payable  in  six  months  from  date 
to  the  Boyle  National  Bank,  now,  in  consideration  of  the 
premises,  and  to  secure  said  debt,  and  all  interest  and  cost 
accruing  thereon,  and  all  renewals  of  said  note,  and  the 
further  sum  of  one  dollar  cash  in  hand  paid  by  said  party  of 
the  second  part,  the  said  party  of  the  first  part  do  hereby  sell, 
alien,  and  convey  to  said  Tucker,  party  of  the  second  part, 
the  following  described  real  estate  [here  follows  description]; 
to  have  and  to  hold  said  tracts  of  land  above  described  to  said 
De  Witt  C.   Tucker  and  his  heirs  and  assigns   forever,  but, 
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nevertheless,  in  mortgage  to  secure  the  payment  of  said  debt, 
above  described,  to  the  Boyle  National  Bank,  with  all  re- 
newals thereof,  and  all  interest  on  the  same,  and  all  costs  that 
may  accrue  in  foreclosing  same,  and  to  save  said  Tucker 
harmless,  but,  nevertheless,  to  be  void  upon  full  payment  by 
said  Magoffin  of  all  of  said  debt,  interest,  and  cost;  else  to  be 
and  remain  valid. "  This  language  pledges  the  land  for  the 
payment  of  the  debt,  and  the  rule  is  that  when  the  security  is 
given  to  secure  the  debt,  in  order  to  relieve  the  surety,  or  to 
enable  the  creditor  to  make  his  debt,  the  latter  will  be  sub- 
stituted to  the  rights  of  the  surety.  Macklin  v.  Bank,  83  Ky. 
318;  Black  v.  Kaiser,  91  Ky.  427,  16  S.  W.  89.  We  therefore 
conclude  that,  although  Tucker  has  become  bankrupt,  and  is 
thereby  released  from  the  debt,  and  has  paid  nothing,  still  the 
bank  may  enforce  the  mortgage.  The  proof  offered  by  the 
wife  to  the  effect  that  the  mortgage  was  only  intended  to 
indemnify  the  surety  is  insufficient  to  overcome  the  language 
of  the  instrument  itself.  It  is  earnestly  insisted  that,  as  the 
national  banking  act  does  not  authorize  national  banks  to  take 
mortgages  upon  real  estate,  appellee  cannot  be  allowed  to  be 
substituted  to  the  rights  of  the  surety,  as  this  would  allow  it 
to  accomplish  by  indirection  what  the  statute  was  designed  to 
prevent.  But  whatever  force  there  might  be  in  this  as  an 
original  proposition,  it  is  sufficient  to  say  that  the  law  has 
been  settled  otherwise.  Bank  v.  Whitney,  103  U.  S.  99,  26 
L.  Ed.  443;  Fortier  v.  Bank,  112  U.  S.  439,  5  Sup.  Ct.  234, 
28  L.  Ed.  764,  and  cases  cited. 

2.  Although  there  is  a  conflict  of  authority  on  the  question, 
it  is  settled  in  this  state  that  where  a  wife  executes  a  mort- 
gage on  her  property  to  secure  the  debt  of  her  husband,  she 
does  not  stand  as  his  surety,  and  her  property  is  not  released 
by  a  novation  that  would  release  one  who  is  a  surety  on  the 
note.  Tipton  v.  Bank  (Ky.)  33  S.  W.  205;  Jarboev.  Shiveley 
(Ky.)  59  S.  W.  328,  and  cases  cited. 

3.  The  notes  were  not  placed  upon  the  footing  of  a  bill  of 
exchange,  but  were  simply  executed  to  the  bank,  and  held  by 
it.  To  place  a  note  upon  the  footing  of  a  bill  of  exchange,  it 
must  be  not  only  payable  and  negotiable  at  an  incorporated 
bank,  but  indorsed  to,  and  discounted  by,  the  bank  at  which 
it  is  payable,  or  by  some  other  incorporated  bank.  Ky.  St. 
§  483.  The  five-year  statute  has,  therefore,  no  application, 
and  the  action  is  not  barred  by  limitation.  Hobson  v.  Hob- 
son's  Ex'r,  8  Bush,  66=;;  Clift  v.  Williams  (Ky.)  51  S.  W.  821. 

The  defect  in  the  petition  of  the  bank  as  to  the  date  of  the 
last  note  given  to  it  was  cured  by  subsequent  pleadings. 
Judgment  affirmed. 
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Newport  Nat.  Bank  v.  Board  of  Education  of  Newport. 

{Court  of  Appeals  of  Kentucky,  Oct.  31,  igo2.) 
[70  S.  W.  Rep.  186.] 

National  Banks — Bonds— Power  to  Purchase. 

Under  the  national  banking:  act  (Rev.  St.  U.  S.  §  5136  ;  Comp.  St.  U.  S. 
1901,  p.  3455),  giving  national  banks  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking  by  "discounting  and 
negotiating"  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  a  national  bank  has  power  to  purchase  bonds  issued 
by  the  board  of  education  of  a  city. 

Appeal  from  circuit  court,  Campbell  county. 
"To  be  officially  reported." 

Action  by  the  Newport  National  Bank  against  the  Newport 
Board  of  Education  for  breach  of  contract  for  purchase  of 
bonds.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Reversed. 

L.  J.  Crawford  and  Nelson  &  Desha,  for  appellant. 

James  C.  Wright,  for  appellee. 

HOBSON,  J.  In  the  month  of  February,  1900,  the  board 
of  education  of  the  city  of  Newport,  being  in  debt  in  the  sum 
of  $27,200,  decided  to  issue  for  the  purpose  of  funding  the  debt 
its  bonds  of  that  amount,  maturing  at  the  end  of  40  years,  re- 
deemable after  20  years  at  its  option,  and  bearing  interest  at 
the  rate  of  4  per  cent,  per  annum.  The  Newport  National 
Bank  bid  for  all  the  bonds,  and  offered  therefor  $27,945.  This 
offer  the  defendant  accepted,  and  agreed  to  deliver  the  bonds 
to  the  bank,  but  thereafter  refused  to  carry  out  its  contract, 
and  sold  the  bonds  to  other  persons.  Thereupon  the  bank 
filed  this  suit  for  damages  for  the  breach  of  the  contract.  The 
circuit  court  sustained  a  general  demurrer  to  the  petition  on 
the  ground  that  a  national  bank  has  no  power  to  make  such  a 
contract,  and  therefore  was  not  bound  by  it. 

A  corporation  can  engage  in  no  business  not  authorized  by 
its  charter.  Its  powers  are  only  such  as  are  conferred  by  the 
statute,  and  an  enumeration  of  its  powers  in  the  statute  is  an 
exclusion  of  all  others.  Covington  Gaslight  Co.  v.  City  of 
Covington  (Ky.)  58  S.  W.  805,  and  cases  cited.  The  powers 
of  a  national  bank  are  derived  from  the  act  of  congress,  and, 
so  far  as  material  to  the  question  before  us,  are  as  follows: 
"To  exercise  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking;  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin  and  bullion;  by  loaning 
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money  on  personal  security;  and  by  obtaining,  issuing  and 
circulating  notes  according  to  the  provisions  of  this  title. " 
Rev.  St.  U.  S.  §  5136  [Comp.  St.  U.  S.  1901,  p.  3455].  It  will 
thus  be  seen  that  express  power  is  conferred  to  carry  on  the 
business  of  banking  by  discounting  and  negotiating  promis- 
sory notes,  bills  of  exchange,  and  other  evidences  of  debt. 
The  board  of  education  is  a  corporation  created  by  the  laws 
of  this  state,  and  its  bonds  are  manifestly  evidences  of  debt, 
and  the  transaction  in  question  is  therefore  authorized  by  this 
provision  of  the  national  banking  act,  if  the  purchase  of  the 
bonds  by  the  bank  is  warranted  by  the  words  "discounting  and 
negotiating."  It  is  urged  that  the  bid  of  the  bank,  being  for 
more  than  the  face  of  the  bonds,  was  not  a  discounting  of  the 
bonds  within  the  fair  meaning  of  that  term.  Without  stopping 
to  inquire  whether  this  is  true  or  not,  we  are  satisfied  it  is 
warranted  by  the  word  "negotiating,"  which  is  a  general 
word  coming  to  us  from  the  Latin,  and  signifying  to  carry  on 
negotiations  concerning  and  so  to  conduct  business,  to  con- 
clude a  contract,  or  to  transfer  or  arrange.  The  two  expres- 
sions "discount  and  negotiate,"  taken  together,  have  a 
broader  meaning  than  the  word  "discount"  alone,  and  seem 
to  us  to  have  been  used  designedly  by  congress  to  authorize 
these  fiscal  agencies  to  invest  their  surplus  in  promissory 
notes,  bills  of  exchange,  and  other  evidences  of  debt  so  as  to 
make  it  remunerative.  In  Leach  v.  Hale,  31  Iowa,  69,  7  Am. 
Rep.  112,  a  national  bank  received  United  States  bonds  of 
one  class  on  deposit  under  an  agreement  to  exchange  them  for 
those  of  another  class,  and  failed  to  make  the  exchange.  It 
was  held  that  the  transaction  was  not  ultra  vires.  The  court 
said:  "It  is  the  policy  of  the  government  to  encourage  the 
purchase  and  sale  of  its  bonds  and  to  facilitate  transactions  in 
them,  for  thereby  their  value  will  be  enhanced,  and  the  credit 
of  the  government  in  a  measure  promoted.  It  is  not  prob- 
able that  congress  intended  to  impose  restrictions  upon  the 
national  banks,  the  most  numerous  class  of  financial  agents 
in  the  country,  which  would  operate  to  prohibit  dealing  in  the 
securities  of  the  government  in  a  manner  usual  among  bankers 
and  banking  institutions.  The  effect  of  such  legislation,  it  is 
apparent,  would  tend  to  discourage  transactions  in  these 
securities,  and  in  a  measure  operate  to  lessen  their  value." 
This  case  was  followed  by  the  court  of  appeals  of  New  York 
in  Yerkes  v.  Bank,  69  N.  Y.  382,  25  Am.  Rep.  208;  and  it 
has  also  been  held  that,  as  interest  coupons  attached  to  munic- 
ipal bonds  are  evidences  of  debt  in  the  nature  of  promissory 
notes,  a  national  bank  may  deal  in  them.  Bank  v.  Benning- 
ton, 16  Blatchf.  53,  Fed.  Cas.  No.  4,807.  Every  reason  which 
sustains  the  power  of  a  national  bank  to  deal  in  the  bonds  of 
the  United  States  or  interest-bearing  coupons  of  municipal 
bonds  applies  with  equal  force  to  its  purchase  of  corporate 
bonds,  for  one  is  precisely  an  evidence  of  debt  just  as  the 
other,  and  the  purchase  of  one  is  no  less  a   negotiation  than 
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the  purchase  of  the  other.  The  same  reasons  of  public  policy, 
too,  apply  in  one  case  as  the  other.  A  large  part  of  the  capital 
of  the  country  is  invested  in  national  banks,  or  controlled  by 
them,  and,  if  none  of  this  capital  could  be  applied  to  the  pur- 
chase of  municipal  or  corporate  bonds,  then  the  value  of  these 
securities  would  be  greatly  impaired,  and  much  injustice 
would  be  done  to  the  municipalities  of  the  country.  In  Bank 
V.  Boyd,  44  Md.  47,  22  Am.  Rep.  35,  a  customer  deposited 
with  a  national  bank  certain  municipal  coupon  bonds  as 
collateral  security  for  a  debt  then  existing.  After  the  debt 
was  paid  ofi,  the  bonds  were  left  with  the  bank  on  the  idea 
that  they  should  be  a  security  for  any  future  indebtedness. 
When  such  indebtedness  did  not  exist,  the  bonds  were  stolen 
from  the  bank,  and  it  relied  upon  the  plea  of  ultra  vires  to 
defeat  the  responsibility  for  them.  It  was  held  responsible, 
and  the  power  of  the  bank  to  take  such  bonds  as  collateral 
security  for  a  debt  was  upheld.  The  power  to  hold  municipal 
bonds  as  collateral  security  for  a  debt  not  created  is  no  more 
fairly  within  the  implied  power  to  carry  on  a  banking  busi- 
ness than  the  power  to  buy  such  bonds  outright.  The  case 
of  Bank  v.  Pierson,  24  Minn.  140,  31  Am.  Rep.  341,  is  not 
approved. 

Judgment  reversed,   and  cause  remanded,  with   directions 
to  overrule  the  demurrer  to  the  petition. 

5  Bkg-  Cas— 5 
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Hope  et  al.  v.  Board  of  Liquidation  of  State  Debt  et  al. 

{Supreme  Court  of  Louisiana,  Feb.  ij,  igoz.) 
[32  S.  E.  Rep.  547.] 

Citizens'    Bank  of  Louisiana — Reorganization. 

The  banking'  department  of  the  Citizens'  Bank  of  Louisiana  was  a 
new  creation  under   the  act  of   1853    and  the   compact   or   articles    of 
association  of  that  year,  adopted  in  pursuance  of  the  act. 
Same — Same^Bonded    Indebtedness   of    State — Liability     of  Banking 
Department. 

The  legislation  of  1853  and  the  compact   formed   a  new   constitution 
of  the  bank,  in  virtue  of  which  the  banking  department  never  became 
liable  for  the  bonded  indebtedness   of  the   state   incurred  in  1836  in  aid 
of  the  bank. 
Same — Same — Banking  Department — Right  to  Purchase  Bonds. 

Being  a  new  creation  for  the  purpose  of  conducting'  a  general  bank- 
ing business,  and  not  being'  liable  for  the  bonds  of  the  state,  it  fol- 
lows that  the  banking  department  had  the  capacity  to  purchase  as  an 
investment  of  separate  funds,  or  in  current  business,  the  bonds  in 
question,  just  as  any  other  bank  or  third  person  could  do. 
Bonds — Extinguishment. 

This  being  so,  the  purchase  did  not  extinguish  the  bonds  by  con- 
fusion and  the  banking-  department  is  entitled  to  the  benefits  of  the 
funding  scheme  in  reference  to  the  bonds  it  holds,  in  like  manner  as 
any  other  person  would. 

Breaux,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of  Orleans;  Fred  D. 
King,  Judge. 

Action  by  Hope  «&  Co.  against  the  board  of  liquidation  of 
the  state  debt  and  another.  Judgment  for  defendant  board, 
and  plaintiffs  and  defendant  Citizens'  Bank  of  Louisiana 
appeal.     Reversed. 

Farrar,  Jonas,  Kruttschnitt  &  Gurley,  Henry  Denis,  and 
Thomas  J.  Semmes,  for  appellants  Hope  &  Co. 

Fenner,  Henderson  &  Fenner  and  Eugene  D.  Saunders,  for 
appellant  bank. 

Milton  J.  Cunningham,  Atty.  Gen.,  and  Walter  Guion,  Atty. 
Gen.  (Charles  M.  Cunningham,  of  counsel),  for  appellee. 

Statement  of  the  Case. 

BLANCH  ARD,  J.  Under  the  act  of  1836  the  state  of  Louis- 
iana issued  its  bonds  to  the  extent  of  $7,000,000  in  aid  of  the 
Citizens'  Bank  of  Louisiana.  Of  this  amount  of  bonds,  there 
were,  on  the  ist  of  January,  1874,  outstanding  $4,018,626.48, 
represented  by  9,042  bonds,  each  for  the  sum  of  $444.44.  By 
act  approved  January  24,  1874,  the  state  enacted  the  funding 
law  and  created  the  board  of  liquidation  of  the  state  debt. 
This  act  authorized  the  issue  of  bonds  to  be  known  as  "Con- 
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solidated  Bonds  of  the  State  of  Louisiana,"  and  directed  the 
board  of  liquidation  to  exchange  such  bonds  for  valid,  out- 
standing bonds  of  the  state  and  valid  warrants  of  the  state  at 
the  rate  of  60  cents  in  consolidated  bonds  for  $1  in  outstand- 
ing bonds  and  warrants.  It  seems  that  for  some  years  follow- 
ing the  enactment  of  the  funding  act  it  was  thought  doubtful 
that  bonds  such  as  those  issued  in  aid  of  the  Citizens'  Bank 
were  fundable  under  the  terms  of  the  act,  and  those  of  the 
supplemental  law  of  May  17,  1875.  Finally,  certain  decisions 
were  rendered  by  this  court  holding  that  bonds  of  a  similar 
character  were  entitled  to  the  benefits  of  the  funding  scheme. 
Whereupon,  Hope  &  Co.,  of  Amsterdam,  representing  them- 
selves to  be  the  holders  and  owners  of  the  9,042  bonds  still  out- 
standing of  the  bonds  issued  to  the  Citizens'  Bank,  applied  to 
the  board  of  liquidation  to  fund  the  same  under  the  act  of  1874. 
The  board  rejected  this  application.  Thereupon,  Hope  «&  Co. 
brought  suit  in  the  civil  district  court  of  the  parish  of  Orleans 
to  compel  the  board  to  fund  the  bonds  they  held,  and  included 
in  their  demand  to  fund  the  coupons  of  the  bonds  remaining 
unpaid.  They  prayed  that  the  board  be  condemned  to  receive 
the  bonds  and  the  coupons  thereof,  and  to  issue  and  deliver 
to  them  in  exchange  therefor  consolidated  bonds  to  the 
amount  of  $2,411,175.88.  The  district  court  held  that  the 
state's  obligation  upon  the  bonds  was  that  of  surety,  not  that 
of  principal,  or  codebtor,  with  the  Citizens'  Bank  to  the 
holders  thereof;  that  the  bonds  were  contingent  liabilities  of 
the  state  and,  for  that  reason,  excluded  from  the  provisions  of 
the  funding  act;  that  the  holders  of  the  bonds,  Hope  &  Co., 
had  discharged  the  principal  obligor,  the  Citizens'  Bank,  and 
this  act  operated,  likewise,  the  discharge  of  the  state.  From 
this  judgment  Hops  &  Co.  prosecuted  an  appeal  to  this  court, 
and  in  May,  1891  (43  La.  Ann.  738.  9  South.  754)  the  court 
handed  down  its  decision,  reversing  the  judgment  appealed 
from  and  decreeing  the  bonds  valid  obligations  of  the  state 
entitled  to  the  benefits  of  the  funding  scheme,  but  that  the  state 
was  entitled  to  large  credits  (itemizing  and  detaining  the 
same),  to  be  applied  in  reduction  of  the  aggregate  sum  of  the 
bonds  held  by  Hope  &  Co.,  and  that  only  the  balance  left  due 
should  be  funded.  The  board  of  liquidation  was  ordered  to 
settle  and  liquidate  the  claim  of  the  plaintiffs  upon  the  prin- 
ciples and  in  accordance  with  the  direction  of  the  opinion  of 
the  court,  and,  on  surrender  of  the  bonds  held  by  the  plain- 
tiffs, to  issue  to  them  consolidated  bonds  for  the  resulting 
balance,  without  the  coupons  attached  thereto  prior  to  the 
date  of  funding,  which  coupons  were  ordered  to  be  cutoff  and 
canceled.  In  a  second  opinion,  denying  the  rehearing  that 
had  been  applied  for.  the  court,  stating  that  since  the  rendi- 
tion of  the  original  decree  a  suggestion  had  been  made  bv  the 
attorney  general  that  some  of  the  bonds  declared  on  by  Hope 
&  Co.  were  the  property  of  the  Citizens'  Bank,  reserved 
whatever  right  the  state  had,  if  any,  to  refuse  to  fund  such 
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bonds  so  held.  Following  this  judgment  and  in  obedience  to 
its  mandate,  the  board  of  liquidation  met  in  October  1891  and 
proceeded  to  recast  the  account  with  Hope  &  Co,  upon  the 
basis  of  the  opinion  of  the  court,  as  follows: 

Amount  in  capital  (of  bonds) $4,018,626  48 

Less  40  per  cent,  under  Act  3  of  1874 1,607,450  60 

Leaving $2,411,175  88 

7  per  cent,  interest  for  5>4  years 928,302  71 

2   "        "  "  "5         "       241,117  78 

4   "        "           "           "     6         "       and  5  months        618,868  45 
1  month's  interest  at  4  per  cent 8,037  25 

$4,207,501  87 

Less  payments-credits  allowed  by  the  court. .  $2,060,466  35 

"     "        "     ..        722,451  03 

"     "        "      ..         300,000  00 

"  "  "  "  "     "        "     . .        885,000  00 

$3,967,917  38 
1  month's  interest  at   5  per  cent,   on  $2,060,- 

466.35 8,585  27 

$3,976,502  65 

Thus  showing  a  balance  of $    230,999  22 

as  the  amount  of  consolidated  bonds  due. 

The  board  then  declared  it  appeared  that  of  the  bonds  held 
by  Hope  &  Co.  and  presented  by  them  for  funding,  665  be- 
longed to  the  Citizens'  Bank,  the  principal  obligor,  and  for 
which  the  state  is  only  surety,  and  that  the  fundable  amount 
due  on  these  665  bonds  exceeded  the  balance  of  $230,999.22 
due  as  aforesaid. 

So  holding,  and  considering  the  bonds  belonging  to  the 
bank  not  entitled  to  be  funded  because  extinguished  by  con- 
fusion, the  board  refused  to  fund  the  665  bonds,  or  any  part  of 
them,  or  the  $230,999.22  found  to  be  the  fundable  balance 
due  on  all  the  bonds  as  aforesaid.  Whereupon  the  present 
suit  was  instituted  to  compel  the  board  to  issue  consolidated 
bonds  for  the  balance  of  $230,999.22  found  to  be  due  under 
the  judgment  of  the  court  in  the  former  suit. 

After  reciting  the  history  of  the  issue  of  bonds  by  the  state 
in  aid  of  the  Citizens'  Bank,  the  petitioner  represents  in  sub- 
stance:— That  Hope  &  Co.  were  and  still  are  the  holders  of 
the  9,042  bonds  under  an  agreement  between  them  and  various 
persons,  owners  of  the  bonds,  by  the  termsof  which  the  bonds 
were  delivered  to  them  (Hope  &  Co.)  in  trust  for  the  purpose 
of  securing  unity  of  action  on  the  part  of  all  the  holders  of  the 
bonds  through  them,  and  with  full  power  in  them  (the  peti- 
tioners) to  institute  any  and  all  such  actions  at  law  and  to  take 
any  and  all  such  proceedings  as  they  might  deem  proper  and 
expedient  for  the  purpose  of  securing  the  payment  or  funding 
of  the  bonds,  or  otherwise  realizing  upon  the  same.  That 
whenever  the  owners  of  the  bonds  deposited  the  same  with 
petitioners,  the  latter  (Hope  &  Co.)  gave  receipts  negotiable 
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in  form  to  the  depositors  of  the  bonds,  acknowledging  the 
deposit  of  the  same,  but  that  they  (petitioners)  never  gave  any 
such  receipts  to  the  Citizens'  Bank  of  Louisiana,  and  were 
ignorant  at  the  time  of  the  institution  of  the  first  suit  that  the 
Citizens'  Bank  was  the  owner  of  any  of  the  negotiable  cer- 
tificates or  receipts  which  had  been  issued  by  petitioners  to 
the  owners  of  bonds  who  had  placed  the  same  on  deposit 
with  them  as  aforesaid;  were  ignorant  that  the  bank  had  thus 
acquired  a  beneficial  interest  in  and  to  any  of  the  bonds  so 
deposited,  except  that  petitioners  were  informed  that  the 
banking  department  of  the  Citizens'  Bank  of  Louisiana  had 
some  right  or  title  in  and  to  the  certificates  representing  45 
of  the  said  bonds.  That  petitioners  have  since  the  institution 
of  the  suit  for  funding  the  bonds  learned  that  the  banking 
department  of  the  Citizens'  Bank  is  or  was  the  owner  of  cer- 
tificates or  receipts  representing  665  of  said  bonds,  but  that 
petitioners  are  unable  to  state  the  numbers  or  series  of  the 
iDonds  in  which  the  said  banking  department  had  a  beneficial 
interest,  nor  are  they  able  to  state  whether  or  not  the  bank  is 
still  the  owner  of  such  certificates.  It  is  then  averred  that 
the  fact  that  any  of  said  bonds  belong  to  the  banking  depart- 
ment of  the  bank  is  wholly  unimportant  and  in  no  manner 
affects  the  obligations  of  the  state  in  the  premises.  As  show- 
ing this,  the  familiar  history  of  the  rise  and  career  of  the 
bank  is  recited. 

The  main  contentions  of  the  petition  are: — That  the  effect 
of  the  legislation  of  the  years  1852  and  1853,  together  with 
the  articles  of  agreement  of  1853,  was  to  constitute  the 
Citizens'  Bank  of  Louisiana  either  a  dual  corporation,  or  as 
one  corporation  with  two  entirely  distinct  and  independent 
departments,  neither  of  which  participated  in  the  profits,  nor 
was  bound  for  the  liabilities  of  the  other.  That  the  legisla- 
tive acts  and  the  compact  formed  a  contract  between  the  cash 
stockholders  and  the  state,  with  agreement  upon  part  of  the 
latter  that  she  would  never  look  to  the  cash  stockholders  for 
payment  of  the  state  bonds,  and  that  said  cash  stock  depart- 
ment should  conduct  a  purely  banking  concern  without 
apprehension  arising  from  the  antecedent  liabilities  of  the 
bank.  That  the  state,  by  its  legislative  acts  aforesaid,  did 
induce  many  persons,  in  no  manner  interested  in,  nor  bound 
for  the  obligations  of  the  Citizens'  Bank,  to  subscribe  for  and 
pay  in  full  at  par  shares  of  the  capital  stock  of  the  banking 
department  of  the  bank;  that  said  shares  had  for  40  years 
been  dealt  in  and  passed  from  hand  to  hand  in  the  markets  as 
shares  in  a  corporation  in  no  manner  bound  for  the  antecedent 
liabilities  of  the  bank  or  its  mortgage  stock  department;  and 
that  said  legislation,  as  construed  by  subsequent  legislatures 
and  by  this  court,  constitutes  a  contract  between  the  state  and 
the  banking  department  of  the  Citizens'  Bank,  which  is  pro- 
tected from  impairment  by  the  provisions  of  both  the  federal 
constitution  and  the  state  constitutions.     That  the  665  bonds. 
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or  the  certificates  representing  the  same,  pertaining  to  the 
Citizens'  Bank,  were  purchased  by  the  banking  department  of 
the  bank  since  the  year  1880  with  funds  belonging  to  the  said 
banking  department,  wherein  the  mortgage  stock  department 
had  no  interest  whatsoever,  and  which  said  funds  were  in  no 
manner  liable  to  or  pledged  for  the  payment  of  the  bonds 
issued  by  the  state  to  the  Citizens'  Bank;  that  the  banking 
department,  being  a  legal  entity  entirely  distinct  from  the 
mortgage  stock  department  and  not  responsible  for  the  debts 
of  the  latter  or  of  the  bank  as  antecedently  existing,  the  pur- 
chase by  it  of  said  bonds  or  certificates  did  not  extinguish  the 
obligation  of  the  state  of  Louisiana  upon  said  bonds  to  said 
banking  department  by  confusion  or  otherwise,  and  that  the 
banking  department  is  entitled  to  recover  on  said  bonds  in  like 
manner  as  any  other  person.  That  though  the  Citizens' 
Bank  was  at  the  inception  of  the  original  litigation  the  owner 
of  the  certificates  representing  665  bonds,  and  though  said 
bank  may  still  own  said  certificates,  yet  the  same  are  nego- 
tiable in  form,  and  if  it  should  be  held  that  by  reason  of  the 
ownership  of  the  certificates  by  the  banking  department  they 
or  the  bonds  they  represent  have  in  any  manner  been  affected 
or  extinguished,  then  the  court  should  compel  the  production 
of  the  said  certificates  and  their  cancellation,  or  otherwise 
not  in  any  manner  impair  or  affect  the  rights  of  petitioners  to 
recover  upon  the  bonds  represented  by  said  certificates  still 
outstanding  and  representing  an  obligation  of  petitioners 
which  may  not  be  extinguished  save  and  except  contradic- 
torily with  the  owner  of  said  certificates  and  upon  their  can- 
cellation, and  that,  therefore,  the  Citizens'  Bank  should  be 
made  a  party  to  the  suit. 

The  prayer  of  the  petition  is  for  citation  to  the  Citizens' 
Bank  as  well  as  to  defendants,  and  for  judgment  ordering  the 
board  of  liquidation  to  settle  and  liquidate  the  claim  of  peti- 
tioners in  accordance  with  the  principles  established  by  this 
court  in- its  decision  handed  down  in  1891  (43  La.  Ann.  738, 
9  South.  754),  without  omitting  from  said  settlement  and 
liquidation  any  of  the  bonds  presented  by  petitioners  for  fund- 
ing by  reason  of  the  fact  that  any  of  the  said  bonds  are  held 
by  the  banking  department  of  the  Citizens'  Bank.  And, 
further,  that  it  be  adjudged  the  mortgage  stock  department 
of  the  bank  has  no  beneficial  claim  or  interest  whatsoever  in 
and  to  any  of  the  9,042  bonds  tendered  by  petitioners  for  fund- 
ing under  the  terms  of  the  decree  in  the  former  suit;  that  it 
be  decreed  that  none  of  said  bonds  have  been  paid  or  extin- 
guished by  confusion,  or  otherwise;  and  that,  however, 
should  the  court  render  any  decree  aflEecting  the  validity  of  the 
certificates  representing  the  bonds  pertaining  to  the  banking 
department  of  the  Citizens'  Bank,  then  that  the  decree  do 
further  compel  the  production  and  cancellation  of  the  said 
certificates. 

The  Citizens'   Bank,   made  party  defendant,   appeared  as 
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such,  and  also  as  intervener,  and  answered  that  the  state  of 
Louisiana,  liable  upon  the  bonds  issued  under  the  act  of  1836 
and  extant  in  1852  and  1853  to  an  amount  approximating 
$10,000,000,  payment  whereof  was  secured  by  mortgage  upon 
the  property  of  the  shareholders  of  the  bank,  had  an  obvious 
interest  in  restoring  the  bank's  charter  that  had  been  forfeited 
in  1842,  so  that  by  the  application  of  the  capital  and  assets  of 
the  bank  as  they  then  existed  (in  1852)  and  under  the  admin- 
istration of  an  active  bank,  the  said  bonded  indebtedness 
might  be  discharged  and  the  state  freed  from  its  liability  there- 
for; but  that  it  was  thought  entirely  impracticable  to  effect 
this  result  without  procuring  fresh  capital,  and  this,  it  was 
deemed,  could  not  be  obtained  without  the  pledge  of  the  com- 
plete immunity  of  the  fresh  capital  from  all  liability  for  said 
bonded  indebtedness.  That  with  this  object  in  view  of  ulti- 
mately freeing  itself  from  the  bonded  indebtedness,  to  be 
attained  by  restoring  the  bank's  charter  and  thereby  better 
assuring  the  administration  and  application  of  its  assets  and 
property  to  the  discharge  of  said  indebtedness,  the  state,  by 
the  legislation  of  1852  and  1853  (the  first  ratified,  and  the 
second  specially  authorized,  by  article  121  of  the  constitution  of 
1852),  restored  said  charter  on  certain  terms  and  conditions, 
which  the  bank  complied  with,  and  authorized  the  procuring 
of  fresh  capital  for  conducting  the  future  banking  business  of 
the  bank,  and  sensible  that  said  capital  could  not  be  obtained 
without  the  fullest  guaranty  it  should  never  be  implicated  in, 
or  in  any  manner  bound,  for  said  bonded  indebtedness,  the 
state,  through  its  legislature,  authorized  and  directed  the 
board  of  directors  of  the  bank  to  prescribe  the  terms  and  con- 
ditions on  which  the  fresh  capital  should  be  obtained,  and  to 
determine  the  division  of  the  profits  thereof,  and  that  these 
terms  and  conditions  being  thus  fixed  became  then  and  there- 
after known  as  "the  compact"  or  "articles  of  agreement" 
under  which  the  future  business  of  the  bank  was  conducted. 
That  in  accordance  with  this  legislation  and  the  compact  the 
banking  department  of  the  bank  was  formed,  and  its  stock  in 
trade  consisted  of  $1,000,000  of  fresh  capital  and  $500,000  in  val- 
uation of  the  available  banking  assets  of  the  bank  as  the  same 
existed  in  1853 — those  furnishing  the  fresh  capital  being 
known  as  the  cash  stockholders  to  distinguish  them  from  the 
original  stockholders,  and  the  latter  remaining  members  of 
what  was  thereafter  known  as  the  mortgage  stock  department. 
That,  thus,  the  legislation  and  authorized  agreements  of  that 
period  resulted  in  the  two  separate  and  distinct  departments 
of  the  bank,  one  of  which  only,  the  mortgage  stock  depart- 
ment (the  original  debtor)  should  be  and  remain  bound  for 
the  antecedent  bonded  indebtedness,  but  was  to  be  aided  by 
advances  and  loans  of  money,  when  necessary,  by  the  other 
department,  which  loans  and  advan'^es  were  to  be  reimbursed. 
That  the  banking  department  thus  formed  acquired  the 
capacity  to  conduct  and  carry  on  for  its  own  benefit  a  banking 
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business  and  to  acquire  assets  and  property  of  its  own.     That, 
again,  in  the  year  1880,  a  further  agreement  was  entered  into 
between   the  banking  department  and  the  mortgage  stock- 
holders by  which  the  nonliability  of  the  former  for  the  ante- 
cedent bonded  indebtedness   was    reaffirmed,    and  the  state, 
by   Act   No.    79  of    1880,    authorized  this   agreement   to   be 
made  and  itself,  in  the  act,  recognized  as  the  only  debtor   of 
the  bonds  the  mortgage  stock  department  of  the  bank.     That 
the  distinction  between  the  two  departments  and  the   conse- 
quent nonliability  of  the  cash  or  banking  department  for   the 
indebtedness  incurred  prior  to  1853  has  been  generally  accepted 
by  all  parties  in  interest  and  concerned;  that  the  cash  depart- 
ment, for  its  advances  to  the  mortgage  department,  has   been 
at  all  times,  since  the  legislation  and  compact  of  1853,  deemed 
and  treated  as  a  creditor  of  the  mortgage  department   for  the 
loans  so  made   to   it;  that,  still  further  as  illustrating   said 
distinctiveness,  the  mortgage   stock  department  has  received 
in  the  past  its  proportionate  share  of  the  profits   of  the   cash 
department,  as  owner  of  one-third  of  the   capital   supplied  to 
the  latter,  which  share  of  the  profits  has  been  applied   to  the 
payment  of  its  (the   mortgage   stock  department's)   debts  as 
required  by  the  compact  of  1853,  and  the  large  payments  made 
since  1853  on   the   bonded  indebtedness  have  all  been  made 
exclusively  from  and  out  of  the  assets  of   the   mortgage  stock 
department  aided    by  advances  of  the  cash  department,  for 
which  it  (the  latter)  became  the  creditor  of  the  other  depart- 
ment, and  all  this  has  been  done  with  no  pretense  of  claim  on 
the  part  of  the  state,  or  any  one,  of  the  liability   of  the  cash 
department,  or  its  capital  or  assets,  for  said  bonded  indebted- 
ness.    That  at  all  times  since  the  compact  the  state   has  had 
in  the  directory  of  the  bank  directors  appointed  by  it,  charged 
with  the  interest  of  the  state  in  respect  to  the  payment  of  the 
state  bonds;  that  every   legislature  for  many  years  following 
1853  appointed  legislative  committees  charged  with  the   duty 
of  examining,  and  who  did  examine   into  and  take  full  cogni- 
zance of  the  transactions  and  business  of  the  cash  department 
and  of  its   separate  rights    and  obligations,    and    with   full 
knowledge  on  part  of  the  state  thus  derived  the  state  has  fully 
acquiesced   in,   ratified  and    confirmed    by  its    conduct  the 
separation  of  the  two  departments  of  the  bank  and  the  non- 
liability for  the   bonded   indebtedness  of  one  of  these  depart- 
ments.    That  on  the  faith  of  these  things  and  of  the   status 
of   affairs   described,    large   amounts    of   money    have   been 
invested  in  the  shares  of  stock  of  the  banking   department; 
that  $350,000  of   additional   capital   was   subscribed   for  this 
stock  in  1883  and  went  into  the  banking  department,  and  this 
department,  for  its  shareholders,  on  the  same  faith,  has  made 
investments  and  acquired  property  and  rights  of  great   value. 
That  the  state  is  now  estopped,  by  reason  of  the  facts  stated, 
from  asserting  the  liability  of  the  banking  department  for  the 
bonded  indebtedness,  or  from  disputing  the  aforesaid  separa- 
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tion  of  the  two  departments.  That  in  the  exercise  of  its 
rights  and  privileges  as  a  free  and  independent  banking  con- 
cern the  cash  department  of  the  bank  did,  in  1884,  with  its 
own  funds  and  as  an  investment  thereof,  acquire  certificates, 
negotiable  in  form,  issued  by  Hope  &  Co.  to  depositors  of 
bonds  left  with  them,  said  certificates  representing  665  bonds 
of  the  state  in  the  hands  of  Hope  &  Co.  as  custodians  thereof 
— said  agency  of  Hope  &  Co.  being  required  by  reason  of  the 
great  number  of  holders  of  said  bonds,  as  set  forth  in  their 
petition  herein  filed.  Then  follow  averments  that  the  legisla- 
tion of  1853,  the  compact  made  in  pursuance  thereof,  and  the 
other  acts  and  things  going  to  make  up  the  status  of  the  bank 
towards  the  state  and  the  state  towards  the  bank,  and  the 
faith  given  to  the  same  upon  which  rights  were  acquired,  in- 
vestments made,  etc.,  constitute  a  contract  between  the  state 
and  the  cash  department  of  the  bank  and  its  shareholders, 
and  that  said  department  and  its  shareholders  are  entitled  to 
the  full  enforcement  of  said  contract,  and  any  attempt  on 
part  of  the  state  to  deny  to  said  cash  department  and  its 
shareholders  the  right  to  fund  the  bonds  so  acquired  as  afore- 
said on  the  faith  of  said  contract  would  be  a  breach  of  the 
same  and  an  impairment  of  the  contract,  as  against  which 
protection  is  afforded  by  the  guaranties  of  the  federal  consti- 
tution and  the  several  state  constitutions  from  and  inclusive 
of  the  constitution  of  the  year  1852  to  and  inclusive  of  that  of 
the  year  1879,  which  provisions  of  the  said  constitutions 
(naming  the  articles)  are  specially  invoked  and  pleaded.  The 
respondent  then  affirms  all  the  allegations  contained  in 
the  petition  of  Hope  &  Co.  and  joins  in  their  demand  for  the 
funding  of  the  bonds  in  accordance  with  the  funding  act  and 
the  decision  of  this  court  in  the  former  suit. 

The  board  of  liquidation  first  excepted  to  the  demand  of 
Hope  &  Co.  on  the  ground  that  the  matters  therein  set  up  are 
things  adjudged  in  the  former  suit,  and  pleads  the  judgment 
therein  in  bar  of  the  present  action.  Further,  that  Hope  & 
Co.  by  their  own  averments  are  v.ithout  interest  in  the 
matters  set  up;  that  they  are  not  the  owners  of  the  6615  bonds 
in  question;  that  the  same  are  the  property  of  the  Citizens' 
Bank;  and  that  the  agreements  made  by  Hope  &  Co.  with  the 
holders  of  the  bonds  deposited  with  them  do  not  authorize 
this  suit.  For  answer  to  the  merits,  the  board  denies  all  and 
singular  the  allegations  of  Hope  &  Co.  in  so  far  as  the  same 
assert  the  rights  to  any  relief  in  the  premises  as  set  forth.  To 
the  demand  of  the  Citizens'  Bank  the  board  pleads  the  same 
exceptions  as  in  the  Hope  &  Co.  Case,  and  further  that  the 
petition  in  intervention  discloses  no  cause  of  action.  For 
answer  to  the  merits,  the  board  enters  a  general  denial  to  the 
allegations  which  seek  to  make  the  state  liable  in  the  premises 
and  avers  the  state  is  not  now  and  never  was  a  debtor  of  the 
bank.  Further,  that  the  bonds  in  question  are  the  prop- 
erty of  the   bank,   were  issued  by   the  bank,    together   with 
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other  similar  bonds,  for  its  sole  interest,  and  for  their  pay- 
ment the  bank  is  liable;  that  the  purchase  by  the  bank  of  the 
665  bonds  was  for  a  sum  much  less  than  their  face  value,  say 
for  about  $67, 314.20;  and  that  in  making  said  purchase  the 
bank  acted  in  its  own  behalf  and  interest  in  thus  retiring  the 
665  bonds  amounting  to  $29^,552.60,  with  interest,  and  before 
the  maturity  of  the  bonds. 

On  these  issues,  trial  was  had,  resulting  in  a  judgment  of  the 
court  a  qua  rejecting  the  demand  of  Hope  &  Co.  and  the 
Citizens'  Bank  for  the  funding  of  the  bonds.  In  other  words, 
the  court  held  that  the  board  of  liquidation  was  justified  in 
refusing  to  issue  consolidated  bonds  for  the  $230,999.22,  the 
balance  found  to  be  due  on  the  basis  of  the  former  decision 
of  this  court.  In  doing  so,  the  court  a  qua  reached  the  con- 
clusion that  the  banking  department  of  the  Citizens'  Bank, 
acting  independently,  was  without  capacity  to  purchase  the 
bonds  of  the  state  and  hold  the  state  liable  thereon;  that  the 
state  had  conferred  no  such  power  or  authority  on  the  bank- 
ing department;  and  that  when  the  bonds  were  bought  with 
the  funds  of  one  of  the  departments  of  the  bank,  the  purchase 
was  made  by  the  Citizens'  Bank,  the  bonds  became  its  prop- 
erty and  were  thereby  extinguished  and  retired.  From  this 
judgment,  Hope  &  Co.  and  the  bank  prosecute  this  appeal. 

Opinion. 

The  exceptions  filed  by  the  board  of  liquidation  to  the  peti- 
tion of  Hope  &  Co.  and  to  the  intervention  of  the  Citizens* 
Bank  appear  not  to  have  been  acted  on  by  the  judge  a  quo. 
Nor  is  it  considered  necessary  to  enter  upon  their  discussion 
here.  They  are  not  found  to  have  merit  and  are  simply 
passed  by. 

The  real  questions  which  the  case  presents  are:  (i)  Was 
the  banking  department  of  the  Citizens'  Bank  a  new  creation 
under  the  act  of  28th  of  April,  1853,  and  the  compact  or 
articles  of  association  of  26th  of  July,  1853;  (2)  did  the  legis- 
lation of  1853  and  the  compact  aforesaid  form  a  new  or 
modified  constitution  of  the  bank,  in  virtue  of  which  the  bank- 
ing department  was  not  liable  for  the  antecedent  debts  of  the 
bank;  (3)  if  the  banking  department  was  a  new  creation  and 
not  liable  for  the  antecedent  debts,  was  it  a  department  pos- 
sessed of  the  privileges  of  conducting  a  general  banking  busi- 
ness, and,  in  this  connection,  had  it  the  capacity  to  purchase 
as  an  investment  of  separate  funds,  or  in  current  business,  the 
bonds  of  the  state  issued  in  aid  of  the  bank,  as  any  other 
bank   or  third  person.? 

The  lower  court,  in  arriving  at  its  conclusions,  seems  to 
have  proceeded  upon  the  idea  that  this  court,  in  its  former 
decision  (43  La.  Ann.  738,  9  La.  754).  held  that  Ihe  obligation 
of  the  state  on  the  bonds  was  only  that  of  surety.  That 
interpretation  of  the  decision  is  erroneous.  The  opinion 
prepared  by  the  organ  of  the  court  (Mr.  Justice  Breaux),  con- 
curred in  by  the  then  chief  justice,  does  not  so  state.     While 
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Mr.  Justice  Watkins.  who  filed  a  separate  opinion,  expressed 
the  view  that  the  obh'gation  of  the  state  was  that  of  surety, 
he,  nevertheless,  held  the  bonds  were  embraced  within  the 
funding  scheme  and  concurred  in  the  decree  which  became 
the  judgment  of  the  court.  Mr.  Justice  Fenner,  while  mildly 
dissenting,  expressed  the  view  that  the  obligation  of  the  state 
towards  the  holders  of  the  bonds  was  that  of  principal.  So 
that  it  does  not  appear  a  majority  of  the  court  held  the  view 
the  state's  obligation  was  merely  that  of  surety,  so  far  as  the 
holders  of  the  bonds  are  concerned.  But,  however  that  may 
be,  the  matter  is  of  small  consequence  if  it  be  found  that  a 
new  department  of  the  bank  was  created  in  1853  and  that  the 
same  never  was  or  became  liable  for  the  antecedent  bonded 
indebtedness.  In  such  case,  if  it  be  considered  that  the  state 
was  surety,  merely,  on  the  bonds  in  so  far  as  the  bank  was 
concerned,  this  suretyship,  in  its  operation  and  effect,  would 
have  to  be  confined  to  that  department  of  the  bank  which 
alone  owed  the  bonds. 

The  scheme  of  the  Citizens'  Bank  of  Louisiana  as  originated 
and  created  by  the  acts  of  1833  and  1836  was  purely  that  of  a 
property  bank.  The  subscribers  to  its  stock  gave  mortgages 
on  lands  and  slaves  to  secure  their  subscriptions,  and  on  the 
faith  of  these  mortgages  capital  was  to  be  borrowed  with 
which  to  conduct  the  business  of  the  bank.  While  the  bank 
was  given  in  the  first  act,  that  of  1833,  the  character  of  a 
quasi  public  corporation,  in  that  it  undertook  to  aid  certain 
works  of  public  improvement  and  certain  benefits  to  the  state 
were  stipulated  for,  there  was  no  loan  of  the  credit  of  the 
state  to  assist  in  raising  its  capital.  But  it  was  not  found 
possible  to  raise  the  desired  capital  on  the  basis  as  provided 
by  the  act  of  1833,  and  there  followed  the  act  of  1836,  which 
greatly  enlarged  the  public  character  of  the  institution,  and 
extended  to  it  the  credit  of  the  state  through  its  bonds  as  a 
means  of  raising  the  capital  needed.  As  a  guaranty  of  the 
bonds  to  be  thus  emitted  by  the  state,  all  the  securities 
granted  by  the  act  of  1833  were  transferred  to  the  state  and  to 
those  who  should  become  holders  of  the  bonds.  The  object 
and  purpose  of  the  state  in  thus  aiding  the  bank  was,  mainly, 
to  encourage  and  promote  the  agricultural  interests  of  the  state. 
This  was  to  be  accomplished  through  loans  made  on  lands 
and  slaves.  The  scheme  was  impracticable.  The  bank  failed 
to  meet  the  expectations  of  its  promoters  and  of  the  public 
and  the  state.  Disaster  upon  disaster  followed.  Wreck  and 
ruin  brooded  over  the  institution,  and  the  involvement  of  the 
state  for  the  $7,000,000  of  bonds  it  had  emitted  seemed 
inevitable.  In  1842,  by  judicial  decree,  the  forfeiture  of  its 
charter  was  declared,  and  thereupon  the  state  took  physical 
possession  of  the  assets  of  the  bank,  and  proceeded  to  admin- 
ister the  same  pursuant  to  an  act  of  the  legislature  approved 
April  t;,  1843.  This  possession  of  the  bank  and  its  assets, 
and  the   administration  thereof  by  the  state,  continued  until 
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1853,  when  the  bank  and  its  assets  were  resorted  to  the  con- 
trol and  administration  of  its  directors  and  stockholders  and 
the  forfeiture  of  the  charter  released.  This  was  accomplished 
through  Act  No.  141  of  1852  and  Act  No.  246  of  1853.  The 
first  begins  with  a  preamble  which  recites  the  state's  re- 
sponsibility for  bonds  issued  in  favor  of  the  bank  for  a  sum 
exceeding  $6,000,000,  together  with  accruing  interest  thereon, 
and  that  the  then  condition  of  the  bank  was  such  as  to  ex- 
pose the  state  to  loss  from  the  inability  of  the  bank  to  meet 
the  payment  of  the  bonds  and  interest  should  the  liquidation 
of  the  bank  be  continued  on  the  system  then  prevailing. 
This  system  was  the  state's  administration  of  the  bank,  and 
the  declaration  above  was  made  after  eleven  years  of  such 
administration.  As  consideration  for  the  release  of  the  for- 
feiture of  the  charter  of  the  bank  and  its  restoration  to  the 
stockholders,  the  act  provides  that  the  bank  was  to  restore  to 
th  governor  of  the  state  bonds  of  the  state  to  the  amount  of 
$800,000  and  should  raise  by  contribution  from  stockholders, 
independently  of  its  then  means,  additional  assets  for  at  least 
$800,000.  The  evidence  shows  that  the  $800,000  of  bonds  was 
restored  to  the  governor.  This  may  have  been  accomplished 
through  the  operation  of  the  fifth  section  of  the  act,  which 
authorized  holders  of  the  bonds  to  exchange  bonds  for  shares 
of  stock.  But  the  $Soo,ooo  of  additional  assets  were  not  con- 
tributed. There  appears  to  have  been  no  sufficient  induce- 
ment offered  by  the  act  for  this.  Men  of  money  did  not  see 
their  way  safely  to  make  the  investment  in  an  institution 
confessedly  insolvent.  The  failure,  in  part  at  least,  of  the  act 
of  1852  induced  the  legislature  to  enact  the  act  of  1853  referred 
to.  Something  had  to  be  done  to  extricate  the  state,  if  pos- 
sible, from  its  financially  perilous  position  in  respect  to  the 
bonds  which,  in  an  evil  hour,  it  had  issued  in  aid  of  the  bank. 
Something  had  to  be  done  to  advance  the  successful  liquida- 
tion of  the  bank.  If  things  went  on  as  they  had  been  going, 
the  state  would  inevitably  incur  the  great  loss  of  having  to 
pay  the  bonds  with  accrued  and  accruing  interest.  The  alarm 
of  the  state  over  the  prospect  is  attested  by  numerous  acts  to 
be  found  on  the  statute  books  from  1842  to  1853 — all  in  the 
direction  of  extricating  the  state  with  as  little  loss  as  possible 
from  the  dilemma  in  which  it  was  placed.  If  the  bark  and 
its  assets  were  turned  back  into  the  hands  of  its  stockholders 
under  terms  and  conditions  that  would  result  in  the  infusion 
of  new  blood  into  the  moribund  corporation,  if  it  could  be 
revitalized  by  the  elixir  of  new  capital  put  into  it,  if  it  were 
made  again  a  going  concern  as  a  banking  institution,  some 
hope,  at  least,  appeared  that  the  state  might  realize  some 
relief  and  its  loss  on  the  bonds  reduced,  minimized,  perhaps 
altogether  averted.  The  experiment,  at  least,  was  worth  a 
trial.  Anything  were  better  than  the  continuance  of  the  then 
existing  status.  The  administration  of  the  state  for  a  decade 
had  proven  bootless  of  good  results,  and   meanwhile  interest 
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on  the  bonds  was  falling  due  and  extensions  had,  and  the 
bonds  themselves  were  hastening  to  maturity.  But  how  to 
induce  new  capital  to  enlist  in  the  service  of  the  bank?  Aye! 
that  was  the  question — there  the  rub!  It  would  not  enlist 
under  the  old  conditions  which  had  led  to  failure,  bankruptcy, 
forfeiture. 

The  act  of  1852  prescribed  no  new  conditions,  and,  hence, 
the  failure  to  induce  capital  to  come  in  under  its  terms.  Then 
came  the  act  of  1853.  It  was  a  new  departure.  It  recognized 
the  situation  and  accepted  it.  It  prescribed  new  conditions. 
It  authorized  the  board  of  directors  chosen  under  the  act  of 
1852,  seven  in  number  (two  of  whom  were  appointed  by  the 
governor  on  behalf  of  the  state),  into  whose  hands  the  bank 
had  passed  pursuant  to  the  seventh  section  of  the  act  of  1852, 
to  raise  $1,000,000  of  fresh  capital,  the  contributors  whereof 
were  to  be  designated  as  the  "cash  stockholders"  of  the  bank, 
and  to  enable  the  directors  to  raise  this  money  the  act  em- 
powered them  to  arrange  "terms  and  conditions"  with  the 
contributors.  The  act  was  virtually  a  power  of  attorney  to 
the  board  of  directors.  It  is  not  to  be  regarded  merely  as  an 
act  passed  by  the  state  in  the  exercise  of  its  sovereign  law- 
making power.  It  is  also  to  be  viewed  as  a  proposition  made 
by  the  state  as  a  contracting  party  having  direct  pecuniary 
interests  in  the  affairs  of  the  bank.  Under  its  authority  the 
directors  took  action.  After  three  months — months,  doubt- 
less, of  thought  and  reflection,  of  seeing  what  could  be  done, 
of  consultation  with  those  in  interest,  including  the  mortgage 
stockholders  and  representatives  of  the  state,  of  negotiation 
with  men  of  money,  of  advising  with  counsel,  of  preparation 
of  papers — the  compact  of  July  26,  i8t;3,  was  adopted  by  the 
board  of  directors.  This  compact  constituted  the  articles  of 
association  between  the  mortgage  stockholders  and  the  sub- 
scribers of  the  cash  stock.  It  was  the  execution  of  the  man- 
date conferred  by  the  act  of  1853  upon  the  board  of  directors. 
It  prescribed  the  terms  and  conditions  upon  which  the  million 
of  fresh  capital  was  brought  into  the  bank.  It  is  not  seen 
wherein  the  directors,  in  adopting  the  same,  transcended  their 
authority.  The  terms  and  conditions  established  in  the  com- 
pact were  to  be,  and  were,  by  the  very  terms  of  the  second 
section  of  the  act  of  1853,  "binding  on  and  between  the 
holders  of  the  cash  stock  and  mortgage  stock  respectively." 
The  latter,  at  the  time,  were  the  debtors  of  the  state  on  the 
bonds — the  former  were  not;  they  had  not  yet  come  into  the 
bank.  Here  then  was  an  act  of  the  legislature  which  author- 
ized its  debtors,  the  holdersof  the  mortgage  stock,  represented 
by  the  board  of  directors,  to  make  terms  and  conditions  upon 
which  cash  stockholders,  with  fresh  capital,  might  come  in. 
If  these  terms  and  conditions  were  binding  on  its  debtors,  so 
must  they  be  held  binding  on  the  state.  There  is  no  escaping 
this  conclusion.  The  holders  of  the  mortgage  stock  did  make 
the  terms  and  conditions — one    of  which  was  that  the  sub- 
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scribers  to  cash  stock  should  be  exempt  from  liability  on  the 
antecedent  debt  of  the  Citizens'  Bank,  practically  all  of  which 
was  represented  by  the  bonds  the  state  had  loaned  the  bank 
in  1836.  The  third  section  of  the  act  of  1853  directed  that 
subscriptions  to  the  cash  stock  should  be  received  after  30 
days'  previous  notice  of  the  terms  and  conditions  agreed  upon. 
This  meant  public  notice,  and  extensive  advertisement  in  the 
public  press  of  the  time  was  made  of  the  articles  of  associa- 
tion. This  informed  every  one,  including  the  state,  just  how, 
in  what  way,  the  board  of  directors  had  construed  and  carried 
into  effect  the  powers  granted  them  in  the  act  of  1853.  Yet 
no  succeeding  legislature — no  act  of  the  state — again  said  that 
those  powers  had  been  exceeded,  or  asserted  that  what  was 
done  and  said  in  the  compact  was  not  binding  on  the  state. 
On  the  contrary,  in  legislation  thereafter  enacted  the  validity 
and  binding  force  of  the  compact  was  recognized,  as  it  was, 
too,  by  this  court  following  its  execution.  The  compact 
divided  the  capital  of  the  bank  into  two  distinct  and  separate 
funds,  one  denominated  the  "Banking  Department,"  which 
was  to  constitute  what  was  called  "the  movement  of  the 
bank";  the  other  the  "Mortgage  Stock  Department,"  which 
should  "represent  its  dead  weight";  and  it  was  prescribed 
that  all  loans,  discounts,  or  other  banking  operations  should 
be  carried  on  with  the  capital  composing  the  banking  depart- 
ment, and  for  its  exclusive  benefit  and  at  its  risk.  Of  what 
the  mortgage  stock  department  should  consist  was  prescribed, 
and  this,  it  was  directed,  should  remain  exclusively  appro- 
priate to  the  redemption  of  the  then  existing  liabilities  of  the 
bank.  Separate  books  and  accounts  of  the  two  departments 
were  to  be  kept.  No  funds  arising  from  collections  of  the 
mortgage  stock  department  were  ever  to  be  used  for  the  ben- 
efit of  the  banking  department.  Should  advances  of  cash  be 
required  at  any  time  by  the  mortgage  stock  department  to 
meet  the  foreign  debt  (meaning  the  bonds  and  interest  on  same 
held  abroad),  the  banking  department  should  make  the  same, 
either  by  discounting  such  securities  as  the  mortgage  stock 
department  had  to  offer,  or  by  debiting  such  advances  to  the 
mortgage  department  at  the  usual  rate  of  discount,  the  same 
to  be  reimbursed  out  of  the  first  moneys  collected  by  the 
mortgage  department;  and  no  portion  of  the  capital  of  the 
banking  department  was  ever  to  be  diverted  from  its  legiti- 
mate operations  except  for  that  purpose — "it  being  the  true 
intent  and  meaning  of  this  compact  or  agreement,"  declared 
its  sixth  article,  "that  the  cash  stockholders  shall  only  beheld 
responsible  for  the  liabilities  of  the  banking  department." 
The  dividends  accruing  to  the  holders  of  the  cash  stock  were 
to  be  paid  them  in  cash,  and  the  dividends  accruing  to  the 
mortgage  stock  department,  from  that  part  of  the  capital  of 
the  banking  department  which  the  former  had  supplied,  were  to 
be  carried  to  the  credit  of  that  department  and  applied  to  the 
payment  of  its   liabilities,  or  reinvested  for  its  account.     The 
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cash  subscribers  never  consented  to  put  their  money  into  the 
stock  of  the  banking  department  except  upon  the  terms  and 
conditions  proposed  to  them  by  the  board,  acting  under  author- 
ity of  the  state. 

These  are  some  of  the  salient  features  of  the  compact  of 
July,  1853,  showing  the  complete  separation  of  the  banking 
department  from  the  other  department.  The  latter  was  the 
old  bank  continued;  the  former  was  its  new  feature,  consti- 
tuting a  separate  legal  entity.  It  was  either  another  depart- 
ment added  to  the  pre-existing  corporation,  but  complete  and 
distinct  in  itself  and  not  weighted  down  with  the  antecedent 
burdens  of  the  corporation;  or  else  the  act  of  1853  and  the 
compact  carrying  the  same  into  execution  are  to  be  read  into 
the  original  charter  of  the  bank,  adopted  in  1833,  the  three 
forming,  virtually,  a  new  constitution  and  a  dual  corporation, 
one  branch  of  which  was  the  obligor  of  the  state  for  the  credit 
that  the  state  had  extended  by  the  emission  of  its  bonds  in 
1836,  the  other  not  the  debtor  of  the  state  on  account  of  the 
bonds,  and  given  a  free  hand  to  conduct  banking  operations 
proper.  This  dual  corporation  may  be  likened  to  twins — 
separate  personalities,  but  aids  and  allies  one  of  the  other, 
and  the  relations  of  these  two  departments,  which  thus  sprung 
into  existence,  to  each  other  are  precisely  the  same  as  if  they 
were  distinct  and  separate  corporations.  And  that  the  bank- 
ing department  has  been  of  the  greatest  benefit  to  the  mort- 
gage stock  department  and  its  creditor,  the  state,  is 
abundantly  shown.  The  evidence  establishes  that  during  the 
period  from  1853  to  1880  the  banking  department  paid  to  the 
mortgage  stock  department,  in  dividends  alone,  on  the  half 
million  of  stock  held  by  the  latter  department  in  the  former, 
$1,065,000,  which  was  applied  in  payment  of  the  interest  on 
the  bonds  of  the  state.  This  amount  would,  doubtless,  have 
been  much  larger  but  for  the  Civil  War  and  its  resulting 
demoralization  of  business  and  destruction  of  values,  both  in 
landed  property  and  slaves.  In  addition  to  the  $1,065,000  so 
paid  as  profits  to  the  mortgage  stock  department,  the  bank- 
ing department  advanced  its  sister  department  the  further 
sum  of  $682,000,  which  was  applied  to  the  bonded  indebted- 
ness, and  which  was.  under  the  terms  of  the  compact  of  1853, 
to  be  reimbursed.  With  reference  to  this  $682,000,  while  an 
adjustment  was  made  of  this  indebtedness  in  1880  in  an  agree- 
ment between  the  bondholders  and  the  banking  department, 
by  which  the  latter  was  to  take  in  discharge  of  the  debt  due 
it  the  $500,000  of  the  stock  held  in  the  banking  department 
by  the  mortgage  stock  department  (upon  which  it,  the  bank- 
ing department,  had  a  pledge  for  all  advances  made),  this 
court,  in  its  former  opinion,  virtually  canceled  this  transfer 
by  crediting  on  the  bonds  outstanding  the  estimated  value 
(three  hundred  thousand  dollars)  of  the  $500,000  of  banking 
assets  which  in  1853  the  mortgage  stock  department  had 
transferred  to  the  banking  department,  and  for  which  it   held 
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stock  in  the  latter  upon  which  dividends  of  $1,065,000  had 
been  paid.  And  as  showing  further  benefits  resulting  to  the 
mortgage  stock  department  and  the  state  by  the  reorganiza- 
tion of  the  bank  which  took  place  under  the  act  of  1853  and 
the  compact  of  that  year,  it  only  need  be  observed  that 
whereas  in  1853  there  was  outstanding  of  the  bonds  of  the 
state,  issued  in  aid  of  the  bank,  something  over  $6,000,000 
principal  of  the  indebtedness,  when  the  former  suit  against 
the  defendant  board  of  liquidation  was  filed  in  1890  there  was 
outstanding  of  the  principal  of  these  same  bonds  but  a  little 
over  $4,000,000.  There  had,  therefore,  been  paid  or  retired 
$2,000,000  of  the  principal  of  the  debt,  and  the  interest  had 
been  paid  down  to  the  year  1868.  All  this  had  been  done  by 
the  mortgage  stock  department  of  the  bank — the  state  not 
supplying  a  dollar  for  the  purpose.  More  than  this.  This 
court,  in  the  former  case  (43  La.  Ann.  738,  9  South.  754), 
found  that  since  1880  funds  available  from  the  mortgage 
stock  department  of  the  bank  had  accrued  applicable  to 
the  bonded  indebtedness,  which  had  not  been  credited  upon 
same  at  the  time  that  suit  was  filed,  and  that  the  state,  in 
further  diminution  of  the  debt,  was  entitled  to  various 
other  credits  resulting  from  assets  of  the  mortgage  stock 
department  held  to  be  available  for  the  purpose,  all  enu- 
merated in  the  opinion  of  the  court,  the  aggregate  of  which, 
when  applied  to  the  extinguishment  pro  tanto  of  the  bonded 
indebtedness  sought  to  be  funded,  left  due  to  be  funded  after 
deducting  the  discount  provided  for  by  the  funding  act, 
the  comparatively  small  sum  of  $230,999.22.  It  thus  appears 
that  as  the  outcome  of  the  reorganization  of  the  bank  under 
the  act  of  1853  and  the  compact  of  that  year,  resulting  in  the 
creation  of  the  banking  department  and  the  management  of 
the  affairs  of  the  bank  by  that  department,  the  indebtedness 
of  the  state  on  her  bonds  issued  in  aid  of  the  bank  had  been 
reduced  from  $6,000,000  in  1853  to  a  fundable  balance  of  only 
$230,999.22,  in  1891,  which  amount,  it  was  stated  in  argument 
at  the  bar  and  as  appears  in  the  briefs  filed  on  behalf  of  the 
plaintiffs  and  intervener,  if  funded,  would  be  all  that  was  left 
of  liability  on  part  of  the  state  growing  out  of  her  issuance  in 
1836  of  the  $70,000,000  of  bonds  in  aid  of  the  bank.  It  appears 
from  the  evidence  that  persons  not  previously  shareholders 
contributed  the  $1,000,000  of  fresh  capital  in  1853,  and 
$350,000  more  in  1883,  and  that  this  capital  has  at  all  times 
been  represented  by  shares  of  $100  each  extant  in  the  hands 
of  holders.  It  further  appears  that  since  1853  these  cash 
shares  have  been  leading  securities  upon  the  stock  market, 
traded  in  and  bought  and  sold  promiscuously  as  stock  of  the 
banking  department,  and  treated  and  understood  by  the  pub- 
lic as  exempt  from  liability  for  the  bonds  of  the  state  issued 
under  the  act  of  1836. 

The  position  of  counsel  for  the  state   that  the  act  of   1853 
intended   that  only   the  then  mortgage   stockholders  should 
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subscribe  the  fresh  capital  of  $1,000,000  needed  to  enable  the 
bank  to  resume  business,  is  not  sustainable.  We  find  nothing 
in  the  act  prohibiting  others  from  subscribing.  The  then 
existing  stockholders  were  only  intended  to  be  given  prefer- 
ence, and  if  they  failed  to  subscribe,  others  were  not  barred. 
What  was  wanted  was  the  fresh  capital,  and  this  was  to  be 
had  by  setting  apart  so  many  of  the  existing  outstanding 
shares  and  selling  same  to  those  who  would  buy.  It  was  never 
the  intention  that  the  scheme  was  to  fall  through  should  the 
then  shareholders  failor  refuse  to  subscribe  the  amount  needed 
in  cash.  And  that  seems  to  have  been  the  interpretation  put 
upon  the  act  at  the  time,  both  by  those  interested  in  the  bank 
and  by  this  court.  See  Pollock's  Heirs  v.  Bank,  12  La.  Ann. 
230.  But,  in  this  scheme,  the  rights  of  the  state,  as  creditors 
of  the  mortgage  stock  department  in  respect  to  the  bonds 
issued,  were  safeguarded,  for  it  was  provided  in  the  act  that 
the  mortgages  then  existing  to  secure  the  stock  set  apart  for 
sale,  in  order  to  raise  the  $1, coo, 000.  should  not  be  considered 
raised.  This  precaution  was  taken  because  of  the  fact  that 
all  the  then  existing  mortgages  were  pledged  to  the  state  to 
secure  the  payment  of  its  bonds.  Here  was  a  double  advan- 
tage to  the  state.  Its  debtors,  the  mortgage  stockholders,  were 
to  contribute  shares  of  stock  held  by  them  to  be  sold,  or  sub- 
scribed to,  to  raise  the  $1,000,000  needed  to  put  the  bank  on 
its  legs  again,  so  that  it  could  go  ahead  in  the  work  of  paying 
off  the  bonded  debt  owed  by  the  mortgage  department;  yet 
the  mortgages  which  had  been  previously  given  to  secure 
these  very  shares  so  set  apart  or  contributed  were  not  to  be 
considered  raised,  but  were  to  still  exist  and  eventually  to  be 
paid  by  the  mortgagors,  and  when  paid  the  proceeds  to  go  in 
extinguishment  of  the  indebtedness  for  which  the  state  was 
liable.  If  a  stockholder  owned  15  shares,  i  share  was  to  be 
set  apart  to  be  sold  to  raise  the  fresh  capital.  For  this  i 
share  so  taken  from  him  and  set  apart,  he  was  not  only  to  get 
nothing  (unless  he  put  up  the  cash  for  it  himself),  but  the 
mortgage  he  had  given  to  secure  the  15  shares  was  to  still 
exist  and  be  exigible  for  the  full  amount  represented  by  the 
15  shares.  It  is  difficult  to  see  where  advantage  to  the  mort- 
gage stockholders  in  this  agreement  appeared,  other  than 
that,  perhaps,  the  foreclosure  of  the  mortgages  given  to  secure 
payment  of  their  stock  was  averted,  and  the  bank  in  which 
they  were  interested  was  made  again  agoing  concern;  but 
the  advantage  resulting  to  the  state  is  quite  apparent. 

In  the  early  part  of  1857  the  case  of  Pollock's  Heirs  v.  Bank, 
supra,  came  before  the  court.  It  involved  the  construction 
of  the  acts  of  1852  and  of  i8i;3  relating  to  the  Citizens'  Bank. 
It  was  a  time  when  this  legislation  was  fresh  in  the  minds  of 
every  one.  The  decision  was  by  judges  sitting  just  following 
the  enactments.  Their  view  of  the  acts  was,  practically,  the 
contemporaneous  construction,  and  being  such  is  entitled  to 
the  greatest  weight.     "Contemporanea  expositio  est  optima 

5  Bkg  Cas— 6 
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et  fortissima  in  lege."  A  statute  is  best  explained  by  follow- 
ing the  construction  put  upon  it  by  judges  who  lived  at  the 
time  it  was  made.  In  that  case  the  court  declared  it  was 
notorious  the  state  was  largely  interested  in  the  success  of 
the  bank,  being  bound  for  the  payment  of  upwards  of 
$6,000,000  of  bonds  negotiated  for  the  benefit  of  the  bank,  and 
that  the  avowed  object  of  the  legislation  was  the  assurance  of 
the  state  against  loss.  But,  further  and  more  important  to 
this  discussion,  are  the  declarations  of  the  court  that  the  cor- 
poration (the  bank)  "as  we  now  find  it,"  says  the  court,  is 
the  offspring  of  the  legislation  of  1853  (Act.  No.  246),  and  that 
the  act  made  a  radical  change  in  the  constitution  of  the  bank. 
Then,  after  referring  to  the  several  sections  of  the  act  and 
giving  a  synopsis  of  their  contents,  and  after  showing  that 
the  act  had  been  formally  accepted  by  a  majority  in  number 
and  amount  of  the  stockholders,  as  was  required,  the  court 
go  on  to  say: — "After  the  acceptance  of  the  act,  which  was 
then  by  its  terms  in  force,  the  board  of  directors,  as  they  were 
authorized  and  required  to  do  by  the  second  section,  fixed,  on 
the  26th  of  July,  1853,  before  opening  books  of  subscription, 
to  the  terms  and  conditions  of  a  compact  and  agreement  as 
the  manner  of  administering  the  affairs  of  the  bank  and 
dividing  its  profits  between  the  cash  stockholders  and  the 
mortgage  stockholders;  which  compact  and  agreement 
*  *  *  was  advertised  during  the  term  of  thirty  days,  in  six 
different  newspapers,  as  the  basis  of  subscription  to  the  cash 
stock.  The  whole  of  the  ten  thousand  shares  of  cash  stock  was 
thereafter  subscribed,  and  the  bank  went  i^ito  operation  tmder 
the  amejided  charter  of  the  28th  of  April,  1853,  and  in  the 
inode  and  7(pon  the  terms  and  conditions  fixed  by  the  articles 
of  compact  and  agreement  of  the  26th  of  July,  1853,  adopted 
271  conformity  and  obedience  to  that  statute  afid  which  are  to 
be  considered  as  the  constitutio7i  of  the  corporation  at  the  pres- 
ent time.''  (Italics,  ours.)  There  is  here  not  only  a  judi- 
cial recognition  and  declaration  that  the  compact  of  July, 
1853,  was  fully  authorized  by  the  act  of  April  28,  1853,  but 
that  it  was  adopted  in  obedience  to  that  legislation.  In  short, 
that  it  was,  as  it  were,  a  supplement  to  the  act  and  necessary 
to  carry  the  purpose  of  the  act  into  execution.  But  more 
than  that,  it  was  a  judicial  declaration  that  the  compact  fur- 
nished the  basis  of  subscription  to  the  cash  stock,  and  that 
the  bank  thereupon  went  into  operation  under  practically  a 
new  charter  and  upon  the  terms  and  conditions  fixed  by  the 
compact,  and  that  this  compact  was,  therefore,  to  be  con- 
sidered "as  the  constitution  of  the  corporation."  These  are 
the  very  words  of  the  opinion.  Everything,  then,  found  in 
the  compact  had  the  sanction  of  law.  It  and  the  act  of  the 
legislature  upon  which  it  was  based  formed  the  new  constitu- 
tion of  the  bank.  This  constitution  expressly  exempted  from 
liability  on  the  antecedent  debt  represented  by  the  bonds  of  the 
state  the  new  banking  department  created  by  the  compact. 
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After  the  court,  in  the  Pollock  Case,  refused  to  compel  the 
bank  to  make  loans  to  the  mortgage  stockholders  on  their 
mortgage  stock  according  to  the  terms  of  the  original  charter, 
the  legislature  passed  the  act  of  the  17th  of  March,  1858, 
authorizing  the  Citizens'  Bank  to  extend  the  time  for  pay- 
ment of  $500,000  of  the  state  bonds,  and  to  use  that  sum  in 
loans  on  stock  to  such  stockholders  as  had  not  obtained  the 
loan  to  which  they  were  entitled  under  the  bank's  original 
charter;  and,  as  additional  guaranty  to  the  holders  of  such 
bonds  so  extended,  the  act  provides: — "That  any  sum  or  sums 
which  the  board  of  directors  may  have  already  carried  or 
shall  hereafter  carry  to  the  credit  of  the  'reserve  fund'  of  the 
banking  department  of  said  Citizens'  Bank  imder  the  com- 
pact of  26th  July,  1853,  between  the  cash  and  mortgage  stock- 
holders shall  not  be  distributed  until  the  $500,000  of  bonds 
extended  as  aforesaid  shall  have  been  paid.  (Italics  ours.) 
Here,  then,  was  direct  legislative  recognition  of  the  new 
banking  department  of  the  bank  and  of  the  compact.  Not 
only  that,  but  in  the  act  the  state  stipulated  for  herself  a  dis- 
tinct benefit — that  the  sums  carried  to  the  credit  of  the 
"reserve  fund"  of  the  banking  department  shall  not  be  dis- 
tributed until  the  $500,000  of  bonds,  to  be  extended  under  the 
provisions  of  the  act,  shall  be  paid.  In  this  the  state 
demanded  and  accepted,  and  the  cash  stockholders  made, 
the  sacrifice  for  the  benefit  of  the  mortgage  stockholders  and 
the  state.  The  latter  will  not  be  heard  now  to  allege  that 
this  demand  was  wholly  unnecessary;  that  not  only  the  assets 
of  the  reserve  fund,  but  all  other  assets  of  the  banking 
department,  were  already  pledged  to  her.  If  all  were  pledged 
already,  why  stipulate  for  a  special  pledge  of  a  part  only.? 

The  duality  of  the  bank  is  further  recognized  by  the  state 
in  Act  No.  45  of  1873.  That  act  directed  the  board  of 
directors  to  call  on  the  mortgage  stockholders  for  such  con- 
tributions on  their  stock  as  was  necessary  to  assure  the  prompt 
payment  of  the  interest  on  the  bonds  of  the  state.  There 
was  no  claiming,  or  hinting  at,  any  liability  of  the  cash  stock 
for  such  contribution.  The  inference  is  irrestible  that  the 
state,  at  that  period,  did  not  consider  the  banking  depart- 
ment was  responsible  for  this  debt,  and,  further,  it  shows  that 
there  was  then  no  question  of  the  separate,  independent  char- 
acter of  the  banking  department  apart  from  the  mortgage 
stock  department.  Act  No.  79  of  1880  equally  recognized  the 
separations  of  the  "mortgage  stock  department"  and  the 
"banking  department,"  and  equally  indicates  the  accepted 
general  understanding  that  the  debts  of  the  old  mortgage  bank 
were  a  liability  alone  of  the  mortgage  stock  department. 
And  this  court,  in  its  former  opinion  in  1891,  in  the  case  of 
these  plaintiffs  against  the  board  of  liquidation,  in  effect  held 
that  it  was  only  the  mortgage  stock  department  of  the  bank 
that  \yas  responsible  to  the  state  on  this  bonded  indebtedness. 
This  is  indubitably  and  conclusively  shown  by  the   fact  that 
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the  decree  of  the  court  in  that  case,  in  enumerating  and 
adjudging  the  credits  to  be  applied  in  diminution  of  the 
indebtedness,  delivered  over  to  plaintiffs  the  whole  of  the 
mortgage  stock  department  as  assets  available  for  that  pur- 
pose, compelling  them  to  take  the  same  and  apply  the  aggre- 
gate value  thereof  to  the  indebtedness,  but  did  not  advert  to 
as  applicable  to  the  debt,  or  touch  or  adjudge  as  in  any  way 
responsible  for  the  same  or  any  part  thereof,  the  banking 
department  or  any  of  its  assets.  As  that  was  a  suit  to  test 
the  liability  of  the  state  on  the  bonds  as  fundable  assets  in  the 
hands  of  the  holders  thereof,  and  as  the  state,  in  resisting  the 
funding  of  the  bonds,  sought,  along  with  its  other  defenses,  to 
minimize  the  fundable  amount  thereof  in  case  it  should  be 
held  the  bonds  were  of  that  class  of  public  liabilities  included 
in  the  funding  scheme,  every  effort  was  made  on  behalf  of  the 
state  to  marshal  every  possible  asset  legally  available  as 
credits  to  which  she  was,  or  should  be,  entitled,  so  as  to  set 
off  entirely  the  whole  indebtedness,  if  possible,  or,  at  least,  to 
let  the  state  out  with  as  small  a  balance  due  as  possible. 
And  yet  the  court,  marshaling  all  possible  assets  of  the  bank 
legally  available  as  credits,  did  not  touch  an  asset  of  the  bank- 
ing department.  This  is  emphasized  in  the  concurring  opin- 
ion of  Mr.  Justice  Watkins — that  one  of  the  justices  whose 
concurrence  in  the  decree  was  requisite  to  form  the  judgment 
of  the  court — as  a  few  references  will  show.  On  pages  766, 
767,  43  La.  Ann.,  and  page  764,  9  South.,  he  said: — "It 
appears  that  by  an  act  of  the  legislature,  there  was  a  change 
made  in  the  charter  of  the  Citizens'  Bank  in  1853,  whereby  a 
banking  department  was  added  to  the  theretofore  property 
bank,  and  fresh  capital  in  money  was  subscribed — it  being 
the  legislative  intention  and  purpose  that  these  two  depart- 
ments should  act  separately  and  independently  of  each  other. 
Hence,  since  the  banking  department  was  established  under 
the  law  of  1853,  it  has  done  a  legitimate  banking  business, 
while  the  property  bank,  or  as  it  is  familiarly  termed,  the 
mortgage  stock  department,  has  pursued  its  particular  branch 
of  business — though  virtually  engaged  in  a  liquidation  of  its 
affairs  and  endeavoring  to  realize  on  its  assets.  While  this 
division  of  the  bank  into  two  departments  is  doubted  and 
denied  by  the  defendant  *  *  *  yet  the  compromise  of 
1880  (pursuant  to  the  legislation  of  that  year — Act  No.  79) 
proceeded  on  that  theory  and  the  state  apparently  acquiesced 
in  that  condition  of  things.  In  fact,  I  fail  to  see  the  impro- 
priety or  impracticability  of  such  an  arrangement.  It  is  an 
established  fact  that,  on  the  faith  of  the  legislative  authority 
(meaning  the  act  of  1853)  $1,000,000.00  of  fresh  money  capital 
was  subscribed  and  actually  paid  into  the  new  banking  depart- 
ment; and  it  could  not  be  supposed  that  this  would  have 
been  done  if  the  subscribers  had  believed  that  their  assets 
would,  in  any  event,  have  become  liable  for  the  large  claims 
of  the   plaintiffs."     He   goes   on  to  say   that   while   by   this 
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arrangement  the  legislature  did  not  charter  a  new  bank,  it  did 
permit  the  organization  and  equipment  of  a  banking  depart- 
ment per  se,  as  an  addition  to  the  existing  property  bank,  by 
the  subscription  of  a  specified  amount  of  fresh  capital — the 
stockholders  in  the  property  bank  being  accorded  a  preference 
in  taking  stock  in  the  new  department,  to  a  limited  extent. 
"In  my  opinion,"  he  continues,  "the  obligations  of  the  prop- 
erty, or  mortgage  department  of  the  bank  were  unaltered  or 
unaffected  thereby — neither  were  they  diminished  or  increased 
— and  the  banking  departiuent  never  incurred  any  liability  to 
the  plai7iti§  and  never  acquired  any  interest  in,  or  right  to, 
the  assets  of  the  mortgage  department."     (Italics  his.) 

If  the  banking  department  never  incurred  any  liability  to 
the  plaintiffs,  neither  did  it  to  the  state,  for  it  was  only  as 
holders  of  the  state's  bonds  that  plaintiffs  could  have  asserted 
any  liability  against  that  department.  The  compact  of  1853 
expressly  provided  for  the  existence  of  the  relation  of  debtor 
and  creditor  between  the  banking  department  and  the  mort- 
gage stock  department,  and  that  relation  could  not  exist  if 
confusion  was  to  take  place  simultaneously  with  the  birth  of 
the  obligation  from  one  department  to  the  other.  The  bonds 
which  the  banking  department  bought  and  paid  for  as  an 
investment  of  its  separate  funds  were  not  evidences  of  any 
debt  due  by  it.  While  the  price  paid  for  the  bonds  was  much 
less  than  their  face  value,  it  is  not  pretended  it  was  not  their 
full  market  value  at  the  time.  The  purchase  was  made  in 
1883,  after  the  funding  law  was  passed  and  when  the  funda- 
bility  of  the  bonds  was  in  dispute.  Besides,  if  the  banking 
department  had  the  right  to  buy  and  own  the  bonds,  it  had 
the  right  to  buy  them  at  the  lowest  price  at  which  it  could  get 
them.  The  purchase  was  made  for  its  own  account;  not  for 
that  of  the  mortgage  department,  nor  was  the  price  paid  as 
an  "advance"  to  the  mortgage  department.  No  such 
"advance"  was  required,  or  could  have  been  required  under 
any  construction,  because  the  bonds  were  not  due.  If  the 
bonds  had  been  decreed  to  be  not  fundable,  they  would  have 
been  "nothing  worth"  and  the  loss  would  have  fallen  entirely 
on  the  banking  department.  The  state  has  not  been  injured. 
If  the  purchase  had  not  been  made  the  bonds  would  have  re- 
mained outstanding  in  the  hands  of  others  and  been  asserted 
by  such  others  as  fundable  obligations  of  the  state. 

It  all  comes  back  to  the  same  question — was  the  banking 
department  a  debtor  of  the  bonds  .^  If  not,  it  was  entitled  to 
buy  and  own  them  with  the  same  rights  as  any  other  holder. 
Suppose  the  holders  of  the  state's  bonds,  upon  their  own 
initiation,  or  at  the  instigation  of  the  state,  had,  after  the 
creation  of  the  banking  department,  foreclosed  the  mortgages 
given  by  the  mortgage  stockholders  to  secure  payment  of  the 
shares  they  had  subscribed  to,  which  mortgages  were  held  in 
pledge  for  payment  of  the  bonds,  and  by  these  proceedings 
the  mortgage  stock  department  had   been   wiped  out  (for  the 
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foreclosure  of  all  the  mortgages  would  have  had  that  effect), 
would  the  termination,  thus,  of  the  existence  of  the  mortgage 
stock  department  have  had  the  effect  of  destroying,  too,  the 
banking  department  of  the  bank?  This  question  must  be 
answered  in  the  negative.  The  banking  department  would 
have  continued  on.  If  this  be  so,  and  after  the  disappearance 
of  the  mortgage  stock  department,  the  banking  department 
had  purchased  the  bonds  in  question,  would  it  be  seriously 
urged  that  such  purchase  had  extinguished  the  bonds  by  con- 
fusion?    We  think  not. 

The  conclusion  is  unavoidable  (i)  that  the  banking  depart- 
ment of  the  Citizens'  Bank  was  a  new  creation  under  the  act 
of  1853  and  the  compact  or  articles  of  association  of  that  year, 
adopted  in  pursuance  of  the  act;  and  (2)  that  the  legislation 
of  1853  and  the  compact  formed  a  new  constitution  of  the 
bank,  in  virtue  of  which  the  banking  department  never  be- 
came liable  for  the  bonded  indebtedness  of  the  state  incurred 
in  1836  in  aid  of  the  bank.  Being  a  new  creation  for  the  pur- 
pose of  conducting  a  general  banking  business,  and  not  being 
liable  for  the  bonds  of  the  state,  it  follows  that  the  banking 
department  had  the  capacity  to  purchase  as  an  investment  of 
separate  funds,  or  in  current  business,  the  bonds  in  question, 
just  as  any  other  bank  or  third  person  could  do.  This  being 
so,  the  purchase  did  not  extinguish  the  bonds  by  confusion, 
and  the  banking  department  is  entitled  to  recover  upon  the 
bonds  or  the  certificates  representing  the  same,  and  entitled 
to  the  benefits  of  the  funding  scheme  in  reference  thereto,  in 
like  manner  as  any  other  person  could  or  would.  We  do  not 
find  there  was  any  privity  between  the  banking  department 
and  the  state — any  relation  of  agency  on  part  of  the  former 
towards  the  latter — ^which  precludes  the  banking  department 
from  recovering  from  the  state  anything  more  than  the  sum, 
with  interest,  which  it  paid  for  the  bonds.  The  compact 
makes  it  perfectly  clear  that,  in  its  administration  of  the 
banking  department,  the  board  of  directors  of  the  bank  acted 
as  exclusive  agents  and  for  the  exclusive  benefit  of  the  cash 
stockholders,  subject  only  to  the  agreement  to  make  advances 
to  the  mortgage  department  when  required,  and  on  proper 
security,  to  aid  it  in  meeting  its  debts,  which  agreement  had 
no  reference  to,  or  connection  with  the  purchase  of  the  bonds. 
Besides,  it  is  by  no  means  clear  that  if  the  course  were 
adopted  of  holding  the  state  only  for  the  purchase  price  of  the 
bonds,  with  interest  from  date  of  purchase,  the  state  would 
be  the  gainer.  There  is  much  basis  for  a  calculation  which 
would  show  a  different  result,  while  if  the  whole  case  were 
reopened  for  a  recasting  of  the  accounts  it  appears  certain  the 
final  outcome  would  be  still  more  burthensome — largely  so — 
to  the   state. 

It  is  time  to  put  an  end  to  this  nightmare  of  financial  folly 
which  for  two  generations  has  disturbed  the  repose  of  the 
state.     The  courts  have  been  wrestling  with  the  complicated 
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issues  and  difficult  calculations  involved  in  this  controversy 
for  many  years.  They  have  been  so  complicated  and  difficult 
that  judges  have  been  hopelessly  divided  as  to  their  solution. 
The  final  decree  rendered  by  this  court  in  the  former  case, 
from  every  point  of  view,  did  full  justice  to  the  state,  and  we 
do  not  see  our  way  to  sustaining  the  present  claim  of  the  state 
to  have  its  execution  modified  or  disturbed  in  any  respect. 
Fortunate,  indeed,  is  the  state  to  emerge  from  this  entangle- 
ment, this  labyrinthine  involvement,  with  only  the  loss  of  the 
comparatively  paltry  sum  which  the  former  judgment  of  this 
court  shows  it  is  responsible  for.  In  the  beginning,  seven 
millions  of  indebtedness,  principal,  and  other  millions  of 
interest  to  accrue;  in  the  end  less  than  a  quarter  of  a  million, 
principal! 

For  the  reasons  assigned,  it  is  ordered  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is 
now  adjudged  and  decreed  that  the  board  of  liquidation  do 
settle  and  liquidate  the  claim  of  petitioners  in  accordance 
with  the  principles  established  and  the  directions  given  by 
the  court  in  its  decision  in  cause  No.  10,830 on  its  docket,  and 
as  of  the  date  when  the  bonds  should  have  been  funded,  viz: 
— October  27,  1891,  and  without  omitting  from  said  settle- 
ment and  liquidation  any  of  the  bonds  presented  by  peti- 
tioners for  funding  by  reason  of  the  fact  that  certain  of  the 
bonds  are  held  by  the  banking  department  of  the  Citizens' 
Bank  of  Louisiana.  It  is  further  ordered,  etc.,  that  on  the 
delivery  by  the  board  of  liquidation  to  petitioners  of  consoli- 
dated bonds  of  the  state  of  Louisiana  for  the  balance  shown 
to  be  due  under  the  former  decision  of  this  court,  to  wit: — 
$230,999.22,  with  interest  coupons  attached  from  the  27th  day 
of  October,  1891,  petitioners  (Hope  &  Co.)  are  to  deliver  to 
the  board  of  liquidation  for  cancellation  all  the  outstanding 
bonds  tendered  by  them  for  funding,  viz. : — 9,042  bonds, 
amounting,  in  the  aggregate,  to  the  sum  of  $4,018,626.48.  It 
is  further  ordered,  etc.,  that  all  the  costs  of  both  courts  be 
paid  by  defendants. 

NICHOLLS,  C.  J.,  recused. 

BREAUX,  J.  I  cannot  concur  in  the  decree  as  made,  and 
for  that  reason  I  am  constrained  to  dissent.  The  banking 
department  of  the  Citizens'  Bank  is,  to  the  extent  that  it  has 
an  interest,  in  my  view,  entitled  to  the  amount  it  has  paid, 
and,  to  that  end,  has  an  equitable  claim.  Its  financial  rela- 
tion to  the  state  should  preclude  it  from  recovering  more  than 
it  has  paid. 
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Fredonia  Nat,  Bank  v.  Tommel 

{Supreme  Court  of  Michigan,  Dec.  2,  igo2.) 
[92  N.  W.  Rep.  348.] 

Second  Depositions. 

Admission  in  evidence  of  a  second  deposition  of  a  person  is  in  the 
discretion  of  the  court,  like  the  recall  of  a  witness  for  a  second  exami- 
nation. 
Notes — Purchase — Mala  Fides. 

In  an  action  by  an  assignee  of  a  note,  defendant  having  given  notice 
of  fraud  in  the  inception  of  the  note,  and  plaintiff  then  having  given 
evidence  that  it  was  a  bona  fide  purchaser,  defendant  must  show  some 
evidence  of  mala  fides  before  introducing  evidence  of  the  fraud. 
Same — Same — Deposits. 

A  bank  having  purchased  a  note  of  the  payee,  and  credited  his  account 
with  the  proceeds,  which  he  checked  out,  it  is  immaterial,  on  the  question 
of  bona  fide  purchaser,  that  he  afterwards  had  deposits  with  it. 

Error  to  circuit  court,  Houghton  county;  Albert  T.  Streeter, 
Judge. 

Action  by  the  Fredonia  National  Bank  against  Paul 
Tommei.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

This  is  a  suit  upon  two  promissory  notes, — one  dated 
December  20,  1900,  for  $300;  the  other  dated  February  19, 
1901,  for  $328.25;  both  executed  by  the  defendant  to  the 
order  of  White  &  Flagg.  White  &  Flagg  were  manufacturers 
of  grape  juice  and  wine  in  Fredonia,  N.  Y.  Mr.  Flagg  sold 
to  the  defendant  75  barrels  of  grape  juice  on  December  20th, 
for  which  he  received  two  notes.  The  one  dated  February 
19th  is  a  renewal  for  one  of  the  same  amount  dated  December 
20th.  These  notes  were  indorsed  by  White  &  Flagg,  and  were 
discounted  by  White  at  the  plaintiff's  bank.  The  proceeds 
were  placed  to  his  credit,  and  the  entire  amount  checked  out. 
White  on  two  or  three  occasions  overdrew  his  account  before 
the  notes  became  due.  White  &  Flagg  were  held  as  indorsers. 
The  defense  set  up  with  the  plea  was  that  the  sale  was  illegal 
because  White  &  Flagg  had  procured  no  license  to  sell  wine  in 
Michigan,  and  that  the  wine  or  grape  juice  was  worthless. 
The  testimony  of  White  &  Flagg  and  the  cashier  of  the  bank 
was  taken  by  deposition  at  Fredonia,  N.  Y.  All  three  testified 
to  the  purchase  of  the  note  by  the  bank.  White's  account 
with  the  bank  was  also  introduced,  showing  the  credit  given 
to  him.  The  court  held  that  the  evidence  on  the  part  of  the 
plaintiff  established  the  fact  that  it  was  a  bona  fide  purchaser 
for  a  valuable  consideration,  and  refused  to  permit  the  defend- 
ant to  show  the  character  of  the  wine  or  grape  juice,  or  that 
White  &  Flagg  had  taken  out  no  license  from  this  state  to  sell 
liquor,  until  he  had  introduced  evidence  tending  to  show  that 
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plaintiff  was  not  a  bona  fide  purchaser.     This  he  failed  to  do, 
and  the  court  directed  a  verdict  for  the  plaintiff. 

M.  E.  Louisell  (Larson  &  Galbraith,  of  counsel),  for 
appellant. 

Hanchette  &  Lawton,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  A  second  deposi- 
tion of  the  cashier  was  taken,  after  due  notice,  in  Fredonia. 
Counsel  for  the  defendant  objected  to  the  introduction  of  this 
deposition  in  evidence.  Its  admission  rested  in  the  sound 
discretion  of  the  court,  in  the  same  manner  as  the  recall  of  a 
witness  for  further  examination  rests  in  its  discretion.  The 
second  deposition  was  taken  mainly  to  show  the  condition  of 
White's  account,  which  was  not  given  in  the  first  deposition. 
We  think  there  was  no  error  in  admitting  it. 

2.  We  think  the  evidence  on  the  part  of  the  plaintiff  con- 
clusively established  that  it  was  a  bona  fide  purchaser  of  these 
notes.  It  paid  for  them  by  crediting  theamount  thereof  upon 
White's  account,  and  permitting  him  to  check  it  all  out  before 
their  maturity.  Defendant  gave  notice  of  fraud  in  the  incep- 
tion of  the  notes.  Plaintiff  then  assumed  the  burden  of  show- 
ing bona  fides.  It  was  then  incumbent  upon  defendant  to  first 
show  some  evidence  of  mala  fides,  before  introducing  evidence 
of  fraud. 

The  case  is  within  Bank  v.  Blue,  no  Mich.  31,  67  N.  W. 
1 105,  64  Am.  St.  Rep.  327.  It  was  immaterial  that  subse- 
quently White,  who  kept  his  account  at  the  bank,  had  deposits 
equal  to  or  exceeding  the  amount  of  these   notes. 

The  judgment  is  affirmed.     The  other  justices  concurred. 


90  COLLECTIONS  [vOL  V 


National  Revere  Bank  of  Boston  v.  National    Bank   of 
THE  Republic  of  New  York. 

{Court  of  Appeals  of  New  York,  Oct.  7,  igo2.) 

[64  N.  E.  Rep.  799.] 

Appeal — Review. 

Where  the  judgment  for  plaintiff  has  been  unanimously  affirmed 
below,  the  disputed  facts  will  be  deemed  by  the  court  of  appeals  settled. 
Direction  of  Verdict — Harmless  Error. 

Where  both  parties  move  for  the  direction  of  the  verdict,  the  denial 
of  the  motions  and  the  submission  to  the  jury  w^ere  not  prejudicial  to 
either  party,  where  the  jury  decided  the  case  as  the  court  ought  to  have 
done. 
Collections — Drafts— Ownership — Presumptions. 

W^here  a  bank  claims  to  own  certain  drafts  in  its  possession,  and  for- 
wards them  to  a  correspondent  for  collection,  the  presumption  is  that 
it  is  the  owner  of  such  drafts,  and  it  is  entitled  to  be  treated  in  law  as 
the  owner,  in  the  absence  of  proof  to  the  contrary. 
Presumption  That  Draft  Was  Sent  for  Collection. 

Where  a  bank  sends  drafts  to  another  bank,  which  had  a  correspond- 
ent at  the  place  of  payment,  while  the  bank  sending'  the  drafts  had  none, 
it  will  be  presumed,  in  the  absence  of  proof,  that  the  drafts  so  forwarded 
were  sent  and  received  for  collection,  the  previous  course  of  business 
between  the  two  banks  tending-  to  confirm  the  inference. 
Collections — Liabilities  of  Correspondent  Bank. 

Where  a  bank  transmits  drafts  to  another  in  the  ordinary  course  of 
business,  and  the  receiving  bank  mails  them  to  its  correspondent  at  the 
place  of  payment,  in  the  absence  of  an^'  special  agreement  the  receiving 
bank  undertakes  to  perform  the  duty  of  collecting  the  paper  and  paying 
over  the  proceeds  if  received,  and,  if  the  drafts  are  not  paid,  of  returning 
them  with  the  liability  of  the  parties  thereto  unimpaired. 
Same— Agency — Drafts  Drawn  upon  Correspondent. 

Where  a  bank  is  the  collecting  agent  of  another  bank,  it  does  not  cease 
to  become  such  because  drafts  forwarded  to  it  for  collection  are  drawn 
upon  it. 
Same — Negligence — Presumption  That  Indorser  Was  Solvent. 

In  an  action  against  a  bank  for  failure  to  collect  drafts  or  to  take 
steps  to  charge  the  indorser,  in  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  indorser  was  solvent. 
Same — Same — Appeal— Defenses. 

In  an  action  against  a  bank  for  failing  to  collect  a  draft  or  to  charge 
the  indorser,  it  cannot  be  first  urged  on  appeal  that  the  indorsement 
may  have  been  without  recourse,  or  with  waiver  of  protest. 
Same — Duties  of  Collecting  Bank.* 

Where  paper  is  left  with  a  bank  for  collection,  it  is  its  duty  to  promptly 
send  it  forward,  make  proper  demand  of  payment,  and  on  failure  thereof 
take  proper  steps  to  charge  the  indorser. 

Appeal  from  supreme  court,  appellate  division,  First 
department. 

Action  by  the  National  Revere  Bank  of  Boston  against  the 
National  Bank  of  the  Republic  of  New  York.     From   a  judg- 

*As  to  the  liability  of  a  collecting  bank  for  negligence,  see  generally. 
Ft.  Dearborn  Nat.  Bank  v.  Security  Bank  of  Renville  (Minn.),  4  Bank. 
Gas.  665,  and  foot-note. 
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ment  of  the  appellate  division  affirming  a  judgment  for  plain- 
tiff (66  N.  Y.  Supp.  662),  defendant  appeals.     Affirmed. 

George  S.  Hastings,  for  appellant. 

George  A.  Strong,  for  respondent. 

O'BRIEN,  J.  The  judgment  recovered  by  the  plaintiff  at 
the  trial  has  been  unanimously  affirmed  below,  and  hence  the 
facts,  so  far  as  they  were  in  dispute,  must,  in  this  court,  be 
deemed  to  be  settled  in  its  favor.  At  the  close  of  the  trial 
both  sides  moved  for  the  direction  of  a  verdict  in  its  favor,  but 
the  trial  judge  refused  both  requests,  and  of  his  own  motion 
submitted  the  case  to  the  jury,  and  a  verdict  was  found  for 
the  plaintiff.  In  moving  for  the  direction  of  a  verdict  at  the 
close  of  the  case,  counsel  on  both  sides  contended  that  there 
was  no  question  of  fact  for  the  jury.  The  case  has  been 
argued  in  this  court  on  both  sides  upon  the  theory  that  there 
was  no  dispute  about  the  facts.  Counsel  differ,  however,  very 
widely  with  respect  to  the  legal  effect  of  the  facts,  each  side 
claiming  that  upon  the  undisputed  facts  the  judgment  should 
have  been  in  his  favor.  The  submission  of  the  case  to  the 
jury  cannot  be  held  to  have  prejudiced  the  parties,  or  either 
of  them,  provided  the  jury  decided  the  case  as  the  court  ought 
to  have  decided  it. 

Although  both  sides  asked  the  court  to  decide  the  case  as 
matter  of  law,  the  record  contains  numerous  requests  in  behalf 
of  the  defendant  to  the  court  to  charge  the  jury  on  certain 
propositions,  which  are  stated,  which  requests  were  refused, 
and  exceptions  taken.  These  exceptions  can  be  of  very  little 
consequence  in  the  case,  unless  there  was  some  material 
question  of  fact  involved  in  the  controversy.  If  the  case 
turned  upon  questions  of  law  arising  upon  undisputed  facts, 
as  counsel  on  both  sides  insisted  at  the  close  of  of  the  case, 
and  still  insists,  what  the  learned  trial  judge  said  to  the  jury  or 
omitted  to  say  is  not  material,  if  the  case  was  correctly 
decided  by  the  jury.  On  the  29th  of  August,  1895,  the  defend- 
ant received  by  mail  from  the  plaintiff  a  sight  draft  or  check 
drawn  by  one  Watson  two  days  before  upon  the  Kearney 
National  Bank  of  Kearney,  Neb.,  pavable  to  the  order  of  and 
indorsed  by  one  Lydia  A.  Scott,  for  $3,  t;oo.  On  the  next  day 
it  received  in  the  same  way  another  draft  or  check,  drawn 
two  days  before,  by  the  same  party,  upon  the  same  bank,  to 
the  order  of  and  indorsed  by  the  same  payee,  for$2,  i;oo.  This 
paper  was  sent  to  the  defendant,  as  is  claimed,  for  collection, 
and  was  mailed  by  the  defendant  on  the  day  of  its  receipt  to 
the  Nebraska  bank  upon  which  it  was  drawn.  Nothing  was 
heard  from  it  until  September  13,  1895,  when  the  defendant 
received  two  drafts  for  the  same  drawn  upon  itself  by  the 
Nebraska  bank.  The  defendant  protested  these  two  drafts  on 
the  ground  that  it  had  no  funds  of  the  drawer  to  pay  them, 
and  then  forwarded  the   protested   drafts   to   the   plaintiff  in 
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discharge  of  whatever  duties  it  assumed  concerning  the  col- 
lection of  the  drafts  originally  delivered  to  it;  but  the  plaintiff 
refused  to  receive  them,  and  returned  them  to  the  defendant. 
In  the  meantime  the  Nebraska  bank  had  failed,  and  sus- 
pended payment  of  all  its  obligations,  including,  of  course, 
the  two  drafts  upon  the  defendant,  and,  being  insolvent, 
passed  into  the  hands  of  a  receiver.  The  two  Watson  drafts 
sent  to  the  defendant  by  the  plaintiff  for  collection  were  never 
returned,  and  were  never  protested,  so  that  it  is  claimed  that 
the  payee  and  indorser  was  discharged.  The  plaintiff's  cause 
of  action,  therefore,  rests  upon  the  claim  that  the  defendant 
never  collected  the  paper  sent  to  it  for  collection,  and  never 
returned  it,  or  fixed  the  liability  of  the  indorser  by  protest. 
The  questions  in  this  case  are  to  be  determined  largely,  if 
not  entirely,  upon  legal  presumptions.  In  the  various  and 
complicated  transactions  of  banks  in  dealing  with  commercial 
paper  with  each  other  or  with  individuals,  certain  acts  or 
things  which  may  transpire  have  a  certain  legal  significance 
which  courts  are  bound  to  declare  in  the  absence  of  proof  that 
such  acts  indicate  something  else.  The  defense  to  this 
action  consisted  principally  in  an  attempt  to  show  that  cer- 
tain facts  are  to  be  given  only  a  limited  effect,  or  a  peculiar 
and  exceptional  character,  without  any  proof  to  show  that 
such  was  the  agreement  or  intention  of  the  parties,  or  that 
they  are  to  be  held  to  mean  something  different  from  their 
ordinary  legal  import.  For  instance,  it  is  asserted  without 
any  distinct  proof  that  the  plaintiff  was  not  the  owner  of  the 
paper;  but  it  alleged  that  it  was,  and,  having  the  possession 
of  it,  transmitted  it  to  the  defendant,  as  it  claims,  for  collec- 
tion. These  facts  entitle  the  plaintiff  to  be  treated  in  law  as 
the  owner.  So,  also,  it  is  asserted  that  the  defendant  was 
not  the  plaintiff's  collecting  agent,  but  assumed  only  a  limited 
and  special  duty,  namely,  to  send  the  paper  to  the  bank 
which  was  the  drawee  for  the  purpose  of  presentation,  all  of 
which  the  plaintiff  could  have  done  itself  just  as  well.  But 
the  plaintiff  had  no  correspondent  at  the  place  of  payment, 
and  the  defendant  had,  and  hence  the  act  of  sending  the 
paper  by  mail  to  the  defendant,  when  taken  in  connection 
with  the  previous  course  of  business  between  the  two  banks, 
imports  an  employment  of  the  defendant  by  the  plaintiff  to 
collect  the  paper,  and  should  be  so  understood,  in  the 
absence  of  proof  that  the  paper  was  sent  and  received  for 
some  other  purpose.  The  employment  to  collect,  while  not 
expressed  in  words,  is  a  legal  inference  from  the  previous  re- 
lations of  the  parties  and  the  nature  of  the  business.  It  was 
open  to  the  defendant  to  show  that  the  relations  of  the  par- 
ties were  in  fact  otherwise,  but  until  such  proof  was  given  the 
transaction  must  be  given  its  ordinary  legal  effect.  In  this 
state  a  bank  receiving  commercial  paper  for  collection  is,  in 
the  absence  of  some  special  agreement,  liable  for  a  loss 
occasioned  by  a  default  of  its  correspondents  or  other   agents 
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selected  by  it  to  make  the  collection.  Where  a  subagent  col- 
lects, but  fails  to  pay  over,  and  becomes  insolvent,  such  in- 
solvency will  not  shield  the  collecting  agent  from  liability  for 
the  loss.  St.  Nicholas  Bank  v.  State  Nat.  Bank,  128  N.  Y. 
26,  27  N.  E.  849,  13  L.  R.  A.  241;  Briggs  v.  Bank,  89  N.  Y. 
182,  42  Am.  St.  Rep.  285.  The  collecting  bank  is  liable  for 
any  neglect  of  duty  occurring  in  the  process  of  collection,  in 
consequence  of  which  any  of  the  parties  to  the  paper  are  dis- 
charged. Ayrault  v.  Bank,  47  N.  Y.  S70,  7  Am.  Rep.  489. 
If  the  facts  of  this  case  bring  the  defendant  within  the  scope 
of  these  decisions,  it  became  liable  to  the  plaintiff,  and  the 
judgment  must  be  upheld.  The  principal  defense  developed 
by  the  learned  counsel  for  the  defendant  in  his  argument  in 
this  court  is  that  the  defendant  was  not  an  agent  to  collect, 
but  merely  to  forward  the  drafts  to  the  Nebraska  bank  upon 
which  they  were  drawn,  and  that,  having  promptly  done  that, 
it  is  not  liable  for  any  loss  that  the  plaintiff  may  have  sus- 
tained. The  answer  does  aver  as  matter  of  fact  that  it  was 
not  such  collecting  agent,  but  there  was  no  proof  of  any 
special  agreement  to  take  the  transaction  out  of  the  general 
rule.  When  it  was  shown  that  the  plaintiff  transmitted  the 
paper  to  the  defendant  in  the  usual  course  of  business,  and 
that  the  latter  mailed  it  to  the  bank  where  it  was  payable, 
these  facts  prima  facie  import  an  undertaking  on  the  part  of 
the  defendant  to  perform  the  ordinary  duty  of  collecting  the 
drafts  and  accounting  to  the  plaintiff  for  the  proceeds  if  they 
were  paid,  and,  if  not  paid,  the  return  of  the  draft  unimpaired 
as  to  the  liability  of  all  the  parties.  If  there  was  any  special 
agreement,  express  or  implied,  which  relieved  the  defendant 
from  any  of  these  duties  which  grew  out  of  the  nature  of  the 
transaction,  it  assumed  the  burden  of  proof  in  that  respect; 
and,  as  already  stated,  it  gave  no  proof  of  any  such  fact.  The 
legal  character  of  the  transaction,  in  the  absence  of  such 
proof,  must,  therefore,  be  held  to  be  the  ordinary  case  of  one 
bank  undertaking  to  collect  paper  sent  to  it  by  another  bank. 
The  complaint  distinctly  alleges  that  such  was  the  transac- 
tion, and  such  the  purpose  for  which  the  defendant  received 
the  paper;  and  the  learned  counsel  for  the  plaintiff  contends 
that  there  is  no  distinct  denial  of  this  allegation  in  the  answer. 
The  answer  is  not  very  distinct  on  that  point  when  read  as  a 
whole,  but  no  such  objection  was  made  at  the  trial,  and  we 
should  now  assume  that  the  answer  in  that  respect  was  suffi- 
cient, but  there  was  no  proof  to  show  that  the  transaction  was 
other  than  the  ordinary  one  or  that  there  was  any  special 
agreement  limiting  or  reducing  the  defendant's  liability  to 
that  of  a  mere  forwarding  agent. 

But  the  learned  counsel  for  the  defendant  further  contends, 
as  matter  of  law,  that,  since  the  defendant  sent  the  drafts  to 
the  bank  where  they  were  payable,  and  upon  which  they  were 
drawn,  the  drawee  did  not  become  the  agent  of  the  defendant. 
It  is  said  that  the  case  of  Indig  v.  Bank,  80  N.  Y.  100,  sus- 
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tains  this  proposition;  but  it  does  not  seem  to  us  that  it  does. 
With  respect  to  that  case  generally  it  may  be  said,  as  it  has 
been  said  before  by  this  court  in  the  St.  Nicholas  Bank  Case, 
supra,  that  it  was  a  border  case,  the  doctrine  of  which  was 
not  to  be  extended;  and,  indeed,  it  has  been  already  explained 
and  limited  in  Briggs  v.  Bank,  89  N.  Y.  182,  42  Am.  Rep.  285. 
But  no  one  will  claim  that  it  is  not  competent  for  the  collect- 
ing bank  to  make  the  drawee  bank  in  such  a  case  its  agent 
in  the  same  way  as  if  the  paper  was  payable  at  some  other 
place.  If  it  had  been  shown  in  that  case,  as  it  was  in  this, 
that  for  several  years  before  the  transaction  the  drawee  bank 
had  been  the  collecting  agent  of  the  bank  transmitting  the 
paper,  doubtless  it  would  have  been  held  that  the  relation  of 
agency  existed  between  the  two  banks.  The  court  was  care- 
ful in  that  case  to  emphasize  the  fact  that  there  was  no  in- 
dorser  on  the  paper,  and  that  all  that  was  to  be  done  was  to 
demand  payment.  In  the  case  at  bar  there  was  an  indorser, 
who  has  been  discharged,  and  the  consequence  is  that  prima 
facie  the  plaintiff  has  been  damaged  in  a  sum  equal  to  the 
face  of  the  paper  (Potter  v.  Bank,  28  N.  Y.  641,  86  Am.  Dec. 
273);  so  that  the  distinction  between  that  case  and  this  is  to 
be  found  in  the  wide  difference  in  the  facts.  Moreover,  the 
Indig  Case  does  not  really  decide  any  such  proposition  as  is 
claimed.  It  will  be  seen  from  the  report  that  three  members 
of  the  court  concurred  in  the  proposition  now  asserted. 
Three  other  members  dissented  entirely,  and  the  chief  judge 
concurred  with  the  three  first  mentioned  on  the  question  of 
damages,  and  this  resulted  in  the  reversal  of  the  judgment 
below.  Hence  it  is  very  obvious  that  the  only  question 
decided  in  that  case  was  the  point  presented  in  the  opinion 
relating  to  the  question  of  damages. 

The  drafts  in  question  do  not  seem  to  have  been  produced 
at  the  trial,  but,  since  they  had  been  delivered  to  the  defend- 
ant, it  was  bound  to  produce  them  if  either  their  form  or  con- 
tents was  material,  or  to  account  for  their  absence  in  some 
way.  It  is  suggested  that  the  payee  may  have  been  insolvent, 
or  may  not  have  actually  indorsed  the  paper,  or,  if  she  did, 
it  may  have  been  without  recourse,  or  with  waiver  of  protest. 
It  was  open  to  the  defendant  under  the  answer  to  show  that 
the  payee  and  indorser  was  insolvent,  and  that  the  plaintiff 
was,  therefore,  not  damaged  by  the  failure  to  protest  the 
paper.  That  was  matter  of  defense,  but  no  proof  was  given 
upon  that  point,  and,  in  the  absence  of  such  proof,  the  pre- 
sumption is  that  the  indorser  was  solvent.  The  admissions 
in  the  pleadings  and  the  general  course  of  the  trial  have 
settled  for  this  court  the  other  hypothetical  defenses  referred 
to.  No  such  suggestions  were  made  at  the  trial,  nor  was  any 
point  raised  that  the  evidence  was  in  these  respects  defective. 
After  judgment  this  court  must  presume  that  the  paper  was 
regularly  indorsed  by  the  payee  without  any  special  restric- 
tion.    The  defendant  cannot  urge  such  defenses  now,  after 
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remaining  silent  at  the  trial.  When  commercial  paper  is  sent 
forward  by  a  bank  to  the  place  of  payment,  the  presumption 
is  that  it  is  in  such  condition  as  to  authorize  a  demand  of  pay- 
ment, and  the  surrender  of  the  same  to  the  proper  party  upon 
payment  being  made.  The  legal  effect  of  the  plaintiff's  proof 
was  to  cast  upon  the  defendant  the  duty  of  sending  forward 
the  drafts  for  collection,  to  make  proper  demand  of  payment, 
to  receive  and  account  for  the  money  received  in  payment, 
and  to  take  proper  steps  to  charge  the  indorser  if  the  paper 
was  not  honored;  and,  since  the  defendant  failed  to  account 
for  the  proceeds,  or  to  return  the  paper,  it  was  liable  to  the 
owner. 

This  view  of  the  case  would  entitle  the  plaintiff  to  an 
affirmance  of  the  judgment,  but  there  is  another  view  that  tends 
to  strengthen  this  position.  Of  course,  if  the  drawer  had 
funds  in  the  hands  of  the  drawee,  the  Nebraska  bank,  or  if  the 
paper  was  paid  at  that  bank,  which  was  the  subagent  of  the 
defendant,  the  latter  would  be  liable  to  the  plaintiff,  notwith- 
standing the  failure  of  its  Western  correspondent.  We  have 
the  two  facts  that  the  latter  never  protested  the  paper,  but, 
before  it  closed  its  doors,  transmitted  its  own  drafts  upon  the 
defendant  in  payment  of  the  paper  sent  for  collection. 
It  is  a  reasonable  presumption  under  such  circumstances  that 
the  paper  was  honored  and  paid.  So,  also,  if  the  drawee 
bank  in  Nebraska  had  sufficient  funds  with  the  defendant  to 
pay  the  two  drafts  which  it  drew  upon  it  in  the  regular  course 
of  business  in  order  to  account  for  the  collection,  then  the 
defendant  should  have  honored  the  drafts,  instead  of  protest- 
ing them,  and  transmitting  them  to  the  plaintiff  in  discharge 
of  the  obligation  which  it  assumed  when  it  undertook  the 
collection  of  the  original  paper.  It  was  shown  that  some  six 
weeks  before  the  drafts  were  drawn  upon  the  defendant  by  its 
subagent,  the  Nebraska  bank,  the  latter  had  on  deposit  with 
the  defendant  at  least  $40,000,  and  there  was  no  proof  given 
to  show  what  had  become  of  it.  We  do  not  mean  to  say  that 
this  was  even  prima  facie  proof  that  the  defendant  had  funds 
to  honor  the  drafts  drawn  upon  it  by  its  Western  correspondent 
when  they  were  received,  although  it  did  honor  all  such  drafts 
up  to  the  day  before,  butthe  whole  transaction  shows,  or  tends 
to  show,  that  the  paper  transmitted  by  the  defendant  to  the 
Nebraska  bank  was  paid  in  some  way,  and  that  the  latter, 
supposing  it  had  funds  with  the  defendant  sufficient  for  that 
purpose,  drew  upon  it  in  order  to  account  for  the  money 
represented  by  the  paper  sent  to  it  for  collection.  While  these 
facts  of  themselves  might  not  constitute,  as  matter  of  law,  a 
ground  of  legal  liability,  they  tend  strongly  to  support  the 
legal  inferences  as  to  the  nature  of  the  transaction  as  creating 
an  obligation  to  collect  the  paper  and  the  defendant's  failure 
to  discharge  that  obligation.  In  whatever  way  the  transac- 
tion is  viewed  it  is  impossible  to  avoid  the  conclusion  that 
the  delivery  of  the  paper  by  the  plaintiff  to  the  defendant  for 
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collection  imposed  upon  the  latter  obligations  and  duties  that 
it  has  failed  to  discharge.  It  neither  collected  the  paper  nor 
procured  it  to  be  protested  in  order  to  save  the  liability  of  the 
indorser. 

The  exceptions  taken  at  the  trial  and  to  the  charge  pre- 
sented by  the  record  involve  no  question  of  law  pertinent  to 
the  controversy,  and  the  judgment  should  therefore  be 
affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT,  MARTIN, 
VANN,  and  CULLEN,  JJ.,  concur. 

Judgment  affirmed. 


BKG  CAs]  DEPOSITS  97 


State  v.  Stevens. 

{Supreme  Court  of  South  Dakota,  Nov.  26,  1902.) 

[92  N.  W.  Rep.  420.] 

Prosecution    of  Cashier  for    Receiving     Deposits   after    Insolvency — 
Corporate  Existence — Pleading  and  Proof. 

In  the  prosecution  of  a  bank  cashier  for  receiving'  a  deposit  after  the 
bank's  insolvency,  under  an  indictment  alleging  that  the  bank  was  a 
corporation,  it  is  sufficient  proof  of  de  facto  corporate  existence  to 
show  that  an  attempt  was  made  to  organize  a  corporation,  and  that 
the  institution  was  conducted  and  held  out  to  the  public  as  a  corpora- 
tion, and  that  a  statute  existed  at  the  time  of  the  indictment  authoriz- 
ing such  incorporation,  though  no  such  statute  existed  when  the 
attempt  to  organize  was  made. 
Same — Same — Evidence. 

In  a  prosecution  of  a  bank  cashier  for  receiving  a  deposit  after  the 
bank's  insolvency,  false  statements  made  by  him  to  the  public  bank 
examiner  tending  to  establish  the  allegation  of  the  indictment  that 
the  bank  was  a  corporation,  and  also  to  show  insolvency,  and  the 
accused's  guilty  knowledge  thereof,  are  admissible,  though  constitut- 
ing an  independent  offence. 
Same — Insolvency — Evidence. 

In  the  prosecution  of  a  bank  cashier  for  receiving  a  deposit  after 
the  bank's  insolvencjs  the  testimony  of  a  witness  that  one  of  his  long 
overdue  notes,  given  to  the  bank,  was  accommodation  paper,  and  the 
introduction  of  his  written  assumption  of  its  payment,  executed 
concurrently  with  the  note,  are  admissible  as  pertinent  to  the  issue 
of  insolvency. 
Same — Witnesses. 

In  a  prosecution  of  a  bank  cashier    for  receiving  a   deposit  after  the 
bank's  insolvency,  it  was  proper  to  permit  the   depositor  to  refresh  his 
memory  as   to  the   denomination   of  the  money   deposited  by  referring 
to  the  original  deposit  slip,  written  by  him  at  the  time  of  the  deposit. 
Same — Same. 

In  a  prosecution  of  a  bank  cashier  for  receiving  a  deposit  after  the 
bank's  insolvency,  the  bank  books  being  in  evidence,  it  was  proper 
to  permit  the  public  bank  examiner,  who  had  inquired  into  the  finan- 
cial condition  of  the  bank,  to  refresh  his  memory  by  referring  to  a 
memorandum  made  at  the  time  of  such  examination. 
Same — Insolvency — Evidence. 

In  a  prosecution  of  a  bank  cashier  for  receiving  a  deposit  after  the 
bank's  insolvency,  it  was  error  to  permit  the  public  bank  examiner, 
who  had  examined  the  affairs  of  the  institution,  to  testify,  as  a  con- 
clusion, that  the  bank  was  insolvent  ;  that  being  an  ultimate  fact  for 
the  determination  of  the  jury. 
Same — Same — Same. 

It  was  proper,  as  bearing  on  the  issue  of  insolvency,  to  permit  a 
witness  who  had  been  appointed  receiver  of  the  bank  after  its  voluntary 
closing  to  relate  in  detail  what  he  had  done  to  collect  the  various  notes 
coming  into  his  hands,  and  to  state  that  he  could  not  tell  when  any  of 
them  would  be  paid. 
Same — Same — Same. 

In  a  prosecution  of  a  bank  cashier  for  receiving  a  deposit  after  the 
bank's  insolvency,  farfetched  statements,  partially  from  memory,  made 
by  the  receiver  relative  to  the  unauthenticated  indebtedness  of  the 
bank  to   other   banks,     and   testimony   as   to     numerous   transactions 
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pertaining  to  the  adjustment  thereof,  were   incompetent,   because  of  a 
secondary  character  ;  the  bank  books  being-  the  best  evidence. 
Same — Witnesses. 

Where,  in  a  prosecution  of  a  bank  cashier  for  receiving  a  deposit 
after  the  bank's  insolvency,  a  witness  for  the  state  admitted  on  cross- 
examination  that  he  was  prejudiced  against  the  accttsed,  it  was  improper 
to  permit  him  on  redirect  examination  to  explain  his  prejudice  by 
stating  that,  as  county  treasurer,  he  had  deposited  public  funds  with 
the  bank,  and  had  been  compelled  to  reimburse  the  county  therefor. 
Same — Insolvency — Definition.* 

Under  Comp.  Laws,  f?  6850,  punishing  the  receipt  of  a  deposit  by  a 
bank  officer  when  the  bank  is  insolvent  and  the  officer  knows  of  such 
insolvency,  the  term  "insolvent"  means  a  present  inability 
to  pay  depositors  as  banks  usually  do,  and  meet  all  liabilities  as  they 
became  due  in  the  ordinary  course  of  business. 

Error  to  circuit  court,  Davison  county;  Frank  B.  Smith, 
Judge. 

Fred  L.  Stevens  was  convicted  of  receiving,  as  cashier,  a 
deposit  made  with  an  insolvent  bank,  and  he  brings  error. 
Reversed. 

H.  F.  Fellows,  W.  C.  Cook,  and  Aikens  &  Judge,  for  plain- 
tiff in  error. 

A.  W.  Burtt,  Atty.  Gen.,  A.  H.  Hanneous,  State's  Atty., 
and    Preston  &  Hannett,  for  the  state. 

FULLER,  J.  Plaintiff  in  error  was  sentenced  to  a  peni- 
tentiary term  of  four  years  and  six  months  on  a  verdict  of 
guilty  resulting  from  a  trial  under  an  indictment  which  charges 
that:  "Fred  L.  Stevens,  late  of  said  county,  heretofore,  to 
wit,  on  the  fourth  day  of  January,  A,  D.  1900,  at  the  county 
of  Aurora  and  state  of  South  Dakota,  then  and  there  being  the 
cashier  of  the  Bank  of  Plankinton,  a  corporation  duly  organ- 
ized under  the  laws  of  the  territory  of  Dakota,  and  then  and 
there  duly  existing  as  such  corporation  under  the  laws  of  the 
state  of  South  Dakota,  said  corporation  being  then  and  there 
engaged  in  the  banking  business  at  the  city  of  Plankinton,  in 
said  county  and  state,  and  being  then  and  there  insolvent,  did 
then  and  there  feloniously  and  knowingly  receive  on  deposit 
into  and  for  the  Bank  of  Plankinton,  as  cashier  thereof,  from 
and  of  one  Seth  Noble,  the  sum  of  one  hundred  and  forty-five 
dollars,  in  good  and  lawful  money  of  the  United  States,  the 
said  Fred  L.  Stevens,  as  cashier  aforesaid,  at  the  time  of 
receiving  said  deposit  well  knowing  then  and  there  of  such 
insolvency  of  the  Bank  of  Plankinton,  whereby  the  said 
deposit  of  one  hundred  and  forty-five  dollars,  lawful  mone}'  of 
the  United  States,  was  lost  by  the  said  Seth  Noble,  to  his 
great  damage  and  injury."  The  statute  provides  that  "no 
bank,  banking  house,  exchange  broker,  or  deposit  office  or 
firm,  company,  corporation  or  party  engaged  in  the  banking, 
broker  or  deposit  business,  shall  accept  or  receive  on  deposit, 

*As  to  what  constitutes  a  state  of  insolvency  in  a  bank,  see  Dyer  v. 
Sebrell  (Cal.),  4  Bank.  Cas.  414. 
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with  or  without  interest,  any  moneys,  bank  bills,  or  notes, 
or  United  States  notes,  or  United  States  treasury  notes,  or 
currency,  or  other  notes,  bills  or  drafts  circulating  as  money 
or  currency,  when  such  bank,  banking  house,  exchange  broker, 
or  deposit  office,  firm,  company  or  corporation  or  party  is 
insolvent;  and  if  such  bank,  banking  house,  exchange  broker, 
or  deposit  office,  firm,  company,  corporation  or  party  shall 
receive  or  accept  on  deposit  any  such  deposits  as  aforesaid 
when  insolvent,  any  officer,  director,  cashier,  manager,  mem- 
ber, party  or  managing  party  thereof,  knowing  of  such  insol- 
vency, who  shall  knowingly  receive  or  accept,  be  accessory,  or 
permit  or  connive  at  the  receiving  or  accepting  on  deposit 
therein  or  thereby,  any  such  deposit  as  aforesaid,  shall  be 
guilty  of  a  felony  and  upon  conviction  shall  be  punished"  as 
therein  provided.     Comp.  Laws,  §  6850. 

When  the  Bank  of  Plankinton  was  organized,  there  was  no 
statute  authorizing  such  incorporation,  and  the  nonexistence 
of  a  de  jure  corporation  stands  proved,  and  is  conceded  by  the 
prosecution.  That  there  can  be  no  de  facto  corporation 
unless  the  statute  authorizes  the  formation  of  a  de  jure  cor- 
poration is  too  clear  to  admit  of  any  dispute,  and,  consonant 
with  such  doctrine,  this  court  has  held  **that  there  can  be  no 
de  facto  officer  without  a  de  jure  office."  Thurber  v.  Miller, 
II  S.  D.  131,  75  N.  W.  901.  As  none  of  the  essential  elements 
of  an  estoppel  in  pais  are  present  in  this  case,  we  need  not 
determine  whether  such  equitable  doctrine  of  estoppel  by  con- 
duct should  preclude  a  defendant  in  a  prosecution  of  this 
character  from  speaking  the  truth.  It  was  clearly  shown  by 
the  undisputed  testimony  that  the  Bank  of  Plankinton  was 
holding  itself  out  to  the  public  and  doing  business  as  a  cor- 
poration at  the  time  charged  in  the  indictment,  and  that 
banking  corporations  were  then  recognized  by  a  statute  ex- 
pressly providing  for  their  creation  is  a  matter  that  must  be 
judicially  noticed.  Articles  of  incorporation,  formulated  at 
the  inception  of  the  business,  were  filed  with  the  territorial 
secretary  on  the  27th  day  of  November,  1885 ;  and  continuously 
since  that  date  the  managing  officers,  apparently  in  good  faith, 
have  transacted  a  banking  business  thereunder  in  the  cor- 
porate name  of  the  Bank  of  Plankinton.  Such  exercise  of 
corporate  functions  pursuant  to  a  bona  fide  attempt  to  organ- 
ize, and  the  existence  of  a  statute  under  which  a  banking 
corporation,  with  all  the  powers  assumed,  might  have  been 
lawfully  created  at  the  time  alleged  in  the  indictment,  is 
sufficient  to  constitute  a  de  facto  corporation,  and  meet  the 
requirements  of  this  prosecution  against  its  chief  executive 
officer.  People  V.  Hughes,  29  Cal.  258;  People  v.  Schwartz, 
32  Cal.  160;  Maxw.  Cr.  Proc.  p.  67.  Speaking  for  the  court 
in  U.  S.  V.  Amedy,  11  Wheat.  392,  6  L.  Ed.  502,  Mr.  Justice 
Story  said:  "This  is  not  the  case  where  a  suit  is  brought  by 
the  corporation  to  enforce  its  rights,  where,  if  the  fact  of  its 
legal  existence  is  put  in  controversy  upon  the  issue,  the  cor- 
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poration  may  be  called  UDon  to  establish  its  existence.  The 
case  of  Dutch  West  India  Co.  v.  Van  Moyses,  cited  in  2  Ld. 
Raym.  1535,  as  decided  before  Lord  King,  whatever  may  be 
its  authority,  was  of  that  sort,  and  therefore  carries  with  it  an 
obvious  distinction;  nor  is  this  the  case  of  a  quo  warranto, 
where  the  government  calls  upon  the  company  to  establish  its 
legal  corporate  powers  and  organization.  The  rase  here  is 
of  a  public  prosecution  for  a  crime,  where  the  corporation  is 
no  party,  and  is  merely  collaterally  introduced  as  being 
intended  to  be  prejudiced  by  the  commission  of  the  crime. 
Under  such  circumstances,  we  think,  nothing  more  was  nec- 
essary for  the  government  to  prove  than  that  the  company 
was  de  facto  organized,  and  acting  as  an  insurance  company 
and  corporation." 

In  his  official  capacity  the  accused  made  sworn  statements 
to  the  public  examiner,  during  the  year  1899,  purporting  to 
show  the  financial  condition  of  the  Bank  of  Plankinton  on 
March  nth,  June  30th,  and  October  3d  of  that  year,  and 
these  statements  were  admitted  in  evidence  over  the  follow- 
ing objection:  "Defendant  objects  because  they  are  irrele- 
vant, and  specifically  at  this  time,  as  grounds  for  objection, 
that  the  undisputed  evidence  in  this  case  shows  that  there  is 
a  material  variance  between  the  indictment  and  the  facts 
proven  regarding  the  deposit  of  money  and  the  alleged  incor- 
poration of  the  Bank  of  Plankinton;  that  it  appears  by  proof 
offered  by  the  state  that  the  Bank  of  Plankinton  is  not  a  duly 
organized  corporation,  created  and  existing  as  alleged  in  the 
indictment,  but  that  it  appears  that  the  pretended  incor- 
porators of  the  Bank  of  Plankinton,  failing  to  incorporate, 
became  partners,  and,  as  partners,  were  jointly  and  severally 
liable  for  the  debts  of  the  concern;  that  upon  a  verdict  of 
either  acquittal  or  conviction  in  this  case  the  defendant  could 
not  plead  in  bar,  and  show  by  the  record,  without  extraneous 
evidence,  that  the  charge  contained  in  this  indictment  was 
the  same  as  one  that  might  be  made  against  him  for  receiving 
the  same  deposit  while  acting  for  the  partnership  which  we 
claim  the  law  established  as  proven  by  the  evidence  in  this 
case.  For  that  reason  the  variance  between  the  proof  and  the 
indictment  is  material,  and  no  evidence  is  relevant  or  admis- 
sible, tending  further  to  prove  the  condition  of  the  pretended 
corporation.  And  for  the  further  reason  that  the  evidence 
conclusively  shows  the  failure  of  proof  by  the  depositor  of  the 
reception  of  lawful  money  of  the  United  States,  and  that  this 
is  a  fatal  variance."  These  official  statements  not  only  estab- 
lish the  allegation  that  Fred  L.  Stevens  was  cashier  of  the 
Bank  of  Plankinton,  doing  business  as  a  corporation,  in  the 
county  of  Aurora  and  state  of  South  Dakota,  but,  when  con- 
sidered with  other  competent  testimony  in  the  case,  tend  to 
disclose  certain  irregularities  bearing  upon  the  question  of 
insolvency  and  guilty  knowledge  on  the  part  of  the  accused. 
As  this  material  evidence  was  properly   identified,  and  came 
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unchanged  from  the  actual  possession  of  its  lawful  custodian, 
none  of  the  reasons  specified  in  the  objection  offered  at  the 
trial,  or  urged  in  the  brief  of  counsel  for  plaintiff  in  error, 
justify  its  exclusion.  Assuming,  as  contended  by  counsel  for 
the  accused,  that  these  false  statements  as  to  the  financial 
condition  of  the  bank  tended  to  prove  an  independent  offense, 
they  undeniably  form  a  part  of  the  res  gestae,  bear  directly 
upon  the  charge  for  which  the  accused  was  being  tried,  and 
are  safely  within  the  well-recognized  exception  to  the  rule 
that  evidence  of  an  extraneous  crime  is  inadmissible.  State 
V.  Halpin  (S.  D.)  91  N.  W.  605. 

Pertinent  to  the  issue  of  insolvency  at  the  time  the  deposit 
was  received,  and  bearing  upon  the  question  of  availability  as 
an  asset  in  the  hands  of  the  receiver,  it  was  proper  to  allow 
the  witness  Rogers  to  testify  that  one  of  his  long  overdue 
notes,  produced  at  the  trial,  was  given  without  any  considera- 
tion, as  a  mere  accommodation  to  the  accused;  and  the  intro- 
duction in  evidence  of  his  written  assumption  of  its  payment, 
executed  concurrently  with  the  original  note,  was  not  errone- 
ous. As  between  the  parties,  and  until  negotiated,  such  accom- 
modation paper  has  no  value,  and  the  accommodating  maker 
may  at  any  time  rescind  his  apparent  obligation,  and  demand  a 
surrender  of  the  instrument.     Tied.  Com.  Paper,  158. 

By  referring  to  the  original  deposit  slip  written  by  Seth 
Noble  at  the  time  of  the  transaction  complained  of,  and  pre- 
sented to  the  bank  with  the  deposit  described  in  the  informa- 
tion, that  witness  was  permitted,  according  to  the  daily  and 
universally  approved  practice,  to  refresh  his  memory  as  to  the 
denomination  of  the  money  received  by  the  accused,  and  such 
action  of  the  trial  court  is  sustained  without  comment. 

The  public  examiner  officially  inquired  into  the  financial 
condition  of  the  bank  soon  after  the  accused  received  the 
deposit  of  the  prosecuting  witness,  discontinued  business,  and 
left  the  state;  and  a  studious  examination  of  his  entire  testi- 
mony, which  is  too  voluminous  to  justify  repetition,  leads  to 
the  conclusion  that  there  was  no  error  in  allowing  such  officer 
to  refresh  his  memory  from  an  exhaustive  memorandum  made 
by  himself  at  the  time  of  the  examination,  about  which  he 
had  testified  specifically.  The  books  of  the  bank  being  in 
evidence  to  confirm  the  various  mathematical  computations 
of  the  examiner,  the  method  employed  receives  daily  judicial 
sanction;  and  his  testimony,  so  far  as  it  relates  to  resources 
and  liabilities,  was  competent  to  aid  the  court  and  jury  in 
correctly  summarizing  the  multitudinous  items  and  entries 
contained  therein. 

Over  the  objection  of  opposing  counsel,  but  consistent  with 
an  Iowa  case  (State  v.  Cadwell,  44  N.  W.  700),  this  same  wit- 
ness was  permitted  to  state,  in  response  to  a  question  pro- 
pounded by  the  prosecution,  that  the  bank  was  insolvent  at 
the  time  its  doors  were  closed  pursuant  to  the  direction  of  the 
plaintiff  in  error.     As  lawyers  do  not  agree  upon  the   import 
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of  the  word  "insolvent,"  as  used  by  the  legislature,  and  a  lay- 
man is  not  presumed  to  possess  the  faculty  of  nice  discrimina- 
tion with  reference  to  such  matters,  the  exact  meaning  of  the 
witness  by  the  use  of  the  term  is  not  ascertainable.  The  re- 
sult of  mathematical  computation  as  to  assets  and  liabilities 
might  materially  aid  the  jury  in  arriving  at  the  ultimate  fact 
of  solvency  or  insolvency,  but  it  was  not  the  province  of  the 
witness  to  finally  determine  the  most  essential  element  of  the 
offense  charged  in  the  indictment.  Where,  as  in  this  case, 
insolvency  is  an  ingredient  of  the  crime,  and  the  fact  of  the 
deposit  described  in  the  indictment  stands  proved,  the  wit- 
ness might  with  equal  propriety  be  asked  to  express  his  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused.  In  conformity 
with  the  universal  doctrine,  overlooked  by  the  Iowa  court,  a 
recent  text-writer  makes  the  following  cautionary  statement: 
"Whatever  liberality  may  be  allowed  in  calling  for  the  opin- 
ions of  experts  or  other  witnesses,  they  must  not  usurp  the 
province  of  the  court  and  jury  by  drawing  those  conclusions 
of  law  or  fact  upon  which  the  decision  of  the  case  depends." 
Jones,  Ev,  374.  It  was  for  the  jury  to  determine  from  all  the 
evidence,  viewed  in  the  light  of  proper  instructions,  whether 
the  bank  was  insolvent,  beyond  a  reasonable  doubt,  when  the 
accused  received  the  deposit.  Noonan  v.  State,  55  Wis.  258, 
12  N.  W.  379;  State  v.  Bowman,  78  N.  C.  509.  Even  in  civil 
cases  it  seems  to  be  quite  uniformly  held  that  experts  cannot 
give  opinions  as  to  ultimate  facts  that  the  jury  must  decide. 
Insurance  Co.  v.  May,  20  Ohio,  212;  Seliger  v.  Bastian,  66 
Wis.  521,  29  N.  W.  244;  Hoener  v.  Koch,  84  111.  408;  Tingley 
v.  Cowgill,  48  Mo.  292;  Tetrault  v.  O'Connor  (N.  D.)  ^6  N. 
W.  225. 

While  the  voluntary  closing  of  the  bank,  immediately  fol- 
lowing the  receipt  of  the  money  described  in  the  information, 
and  the  refusal  to  pay  depositors  on  demand,  is  suggestive  of 
present  inability  to  pay  in  the  ordinary  course  of  business,  it 
was  allowable  to  permit  the  witness  Auld,  who  had  been  duly 
appointed  receiver  of  such  bank,  to  relate  in  detail  what  he 
had  done  in  the  way  of  an  effort  to  collect  the  various  promis- 
sory notes  coming  into  his  hands,  and  to  state  that  he  could 
not  tell  when  any  of  them  would  be  paid.  This  and  other 
testimony  of  similar  import,  so  far  as  effective  for  any  pur- 
pose, slightly  tended  to  enlighten  the  jury  as  to  the  financial 
condition  of  persons  indebted  to  the  bank,  and  the  net  value 
of  its  assets,  at  the  time  the  alleged  deposit  was  made.  Thus 
the  testimony  of  the  receiver  as  to  the  resources  and  liabilities 
of  the  Bank  of  Plankinton  was  admissible,  in  so  far  as  it 
related  to  properly  identified  records  produced  in  court,  or  to 
promissory  notes,  warrants,  and  other  bills  receivable  intro- 
duced at  the  trial;  but  his  farfetched  statements,  partially 
from  memory,  relative  to  the  unauthenticated  indebtedness 
of  the  Bank  of  Plankinton  to  certain  other  banks,  and  to 
numerous   transactions  of  his  pertaining  to   the  adjustment 
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thereof  by  the  use  of  funds  coming  into  his  hands  as  receiver, 
presuppose  the  existence  of  better  evidence,  and  are  hearsay, 
secondary,  and  incompetent.  According  to  a  rule  of  universal 
acceptance  and  inveterate  employment,  bankers  keep  books 
showing,  among  other  things,  the  state  and  nature  of  their 
accounts  with  other  banks;  and  if  the  receiver  had  used  the 
funds  of  the  bank  to  redeem  many  thousand  dollars  worth  of 
assets  pledged  by  the  accused  as  collateral  security  to  the 
First  National  Bank  of  Chicago,  First  National  Bank  of 
Mitchell,  and  Security  National  Bank  of  Sioux  City,  his  oral 
statements  concerning  such  fact,  and  recollection  of  many* 
items  relative  thereto,  cannot  be  substituted  for  the  vouchers, 
records,  and  primary  evidence  of  the  various  transactions. 

With  the  mere  suggestion  that  the  testimony  of  J.  D. 
Bartow  was  without  probative  substance,  and  in  no  manner 
injurious  to  the  defendant,  we  proceed  to  determine  whether 
a  witness  who  admits  on  cross-examination  that  he  is  preju- 
diced against  the  accused  may  be  interrogated  by  the  prose- 
cution as  to  the  cause  of  such  hostility.  Mike  Gales,  the 
county  treasurer,  and  witness  for  the  prosecution,  having 
stated  on  cross-examination  that  he  was  not  on  friendly  terms 
with  the  accused,  was  allowed  to  testify  on  redirect  examina- 
tion, and  over  the  objection  of  counsel  for  the  latter,  that,  as 
a  customer  of  the  Bank  of  Plankinton,  he  deposited  public 
funds  with  the  accused,  and  had  been  required  to  reimburse 
the  county  in  the  sum  of  $2, goo.  While  it  is  rudimentary  in 
the  law  of  evidence  that  a  cross-examiner  may  interrogate  an 
opposing  witness  concerning  his  unfriendliness  to  the  person 
against  whom  he  testifies,  it  is  not  permissible  for  the  party 
calling  such  witness  to  elicit  a  detailed  statement  of  the  facts 
and  circumstances  causing  such  unfriendliness.  The  feeling 
entertained  by  the  witness  toward  the  accused  is  shown  for  the 
purpose  of  aiding  the  jurors  in  the  process  of  weighing  his 
testimony,  but  the  cause  of  such  feeling  would  tend  to  divert 
their  minds  from  the  case  on  trial,  and  lead  to  a  multiplicity 
of  issues.  The  purpose  of  such  inquiry  being  fully  attained 
when  the  bias  of  the  witness  is  shown,  the  reason  therefor  is 
immaterial,  purely  collateral,  and  a  matter  of  no  concern  to 
the  jury.  People  v.  Goldenson,  76  Cal.  328,  19  Pac.  161 ; 
Butler  V.  State.  34  Ark.  480;  State  v.  Glynn,  51  Vt.  577;  Polk 
V.  State,  62  Ala.  237. 

Without  invading  the  province  of  the  jury  as  to  the  facts, 
it  may  be  suggested  that  the  testimony  produced  tends  to 
show  the  insolvency  of  the  Bank  of  Plankinton  at  the  time  the 
money  described  in  the  information  was  received  as  a  deposit^ 
and  the  questions  determined  in  this  opinion  will  enable  the 
trial  court  to  correctly  charge  as  to  the  law  of  the  case. 

As  employed  in  the  statute  with  reference  to  banks,  the 
word  "insolvent"  means  a  present  inability  to  pay  depositors, 
as  banks  usually  do,  and  meet  all  liabilities  as  they  become 
due  in  the   ordinary   course   of   business.     State  v.  Cadwell, 
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supra;  Daniels  v.  Palmer,  35  Minn,  347,  2q  N.  W.  162;  16  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  636,  and  numerous  cases  there 
collated. 

Questions  discussed  as  to  the  manner  of  obtaining  a  jury, 
as  well  as  the  gratuitous  statement  of  the  prosecuting  attor- 
ney concerning  the  wishes  of  the  people  of  the  county  from 
which  the  trial  of  the  case  had  been  transferred,  are  points 
not  likely  to  arise  at  any  future  stage  of  the  prosecution,  and 
therefore  require  no  attention. 

The  judgment  of  conviction  is  reversed,  and  the  case  re- 
manded for  a  new  trial. 
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Dye  v.  Bank  of  Plankinton. 

(Supreme  Court  of  South  Dakota,  Oct.  7,  1902.) 

[92  N.  W.  Rep.  28.] 

Banks  and  Banking — Insolvency  of  Bank — Attachment — Disposition  of 
Assets — Proof. 

Where  affidavits  to  support  an  attachment  ag-ainst  an  insolvent  bank 
on  the  g-round  that  it  had  disposed  of  its  property  with  intent  to  defraud 
its  creditors,  and  had  secreted  its  property  with  like  intent,  contained 
no  showing-  as  to  the  amount  of  its  original  capital  and  resources,  nor 
how  long-  it  had  been  insolvent,  and  the  only  proof  that  any  property 
had  been  transferred,  other  than  in  the  usual  course  of  business,  was  a 
statement  in  plaintiff's  affidavit  which  was  disproved,  and  it  appeared 
that  the  cashier  who  had  charg-e  of  the  bank  when  he  abandoned  it  left 
all  the  bank's  assets  in  charg^e  of  a  trustworthy  person,  who  turned 
them  over  to  the  sheriff,  the  proof  was  insufficient  to  sustain  the  attach- 
ment. 

Appeal  from  circuit  court,  Aurora  county;  Frank  B.  Smith, 
Judge. 

Action  by  Warren  Dye  against  the  Bank  of  Plankinton. 
From  an  order  dissolving  an  attachment,  plaintiff  appeals. 
Affirmed. 

H.  C.  Preston,  T.  J,  Spangler,  and  W.  C.  Cook,  for  appel- 
lant. 

S.  H.  Bakewell  and  A.  E.  Hitchcock,  for  respondent. 

HANEY,  P.  J.  This  appeal  is  from  an  order  dissolving  an 
attachment,  the  grounds  of  which  are  (i)  that  the  defendant 
has  disposed  of  his  property  with  intent  to  defraud  its  cred- 
itors; and  (2)  that  it  has  secreted  its  property,  in  part,  with 
intent  to  defraud  its  creditors.  Assuming  that  the  acts  of  the 
cashier  of  the  defendant  bank  were  the  acts  of  the  corpora- 
tion, and  assuming  that  one  creditor  of  an  insolvent  corpora- 
tion may  obtain  a  preference  over  its  other  creditors  by  first 
attaching  its  property,  we  will  proceed  to  consider  whether 
the  alleged  grounds  of  the  attachment  are  established  by  a 
fair  preponderance  of  the  evidence.  Upon  the  hearing  of  the 
motion  to  dissolve,  numerous  affidavits  were  read,  containing, 
as  is  usual  in  such  cases,  much  irrelevant  and  immaterial 
matter,  many  mere  conclusions  of  the  affiants,  and  a 
large  amount  of  purely  hearsay  evidence.  An  exhaustive 
review  of  all  these  affidavits  would  extend  this  opinion 
beyond  reasonable  limits,  and  serve  no  useful  pur- 
pose, as  the  elimination  of  immaterial,  irrelevant,  and 
incompetent  portions  requires  nothing  more  than  the  applica- 
tion of  elementary  rules  of  law. 

It  appears  that  the  defendant  was  a  corporation  engaged  in 
the  banking  business  in  Plankinton,  in  this  state,  from   1881; 


106  INSOLVENCY  [vOL  V 

Dye  V.  Bank  of  Plankinton 

to  January  9,  1900,  when  its  doors  were  closed  by  direction 
of  Fred  L.  Stevens,  who  was  its  cashier  from  the  time  it  be- 
gan until  it  ceased  to  do  business,  and  who  during  the  last  five 
years  of  that  period  was  allowed  to  have  exclusive  control  and 
management  of  its  affairs;  that  Stevens  left  Plankinton  on 
Saturday,  January  6th,  leaving  the  bank  in  charge  of  Miss 
Maud  Howard,  who  had  been  employed  therein  for  some 
time,  who  had  on  more  than  one  occasion  been  left  in  sole 
charge,  and  who  is  shown  to  have  been  in  all  respects 
thoroughly  competent  and  reliable;  that  Miss  Howard  con- 
ducted the  business  of  the  bank  in  the  usual  manner,  with  no 
knowledge  or  intimation  of  impending  difficulties,  during 
that  day  and  the  following  Monday;  that  after  banking  hours 
on  Monday,  January  8th,  she  received  a  letter  from  Stevens 
directing  her  not  to  open  the  bank  on  the  following  day ; 
that  she  complied  with  the  direction,  retaining  the  keys  to  the 
bank,  and  refusing  admission  to  any  one  until  she  surrendered 
possession  to  the  sheriff,  being  advised  to  do  so  by  her  attor- 
ney; and  that  prior  to  the  closing  of  the  bank  no  one  whose 
affidavit  was  read  had  any  suspicion  that  the  institution  was 
financially  embarrassed.  The  sheriff  having  obtained  posses- 
sion, an  examination  revealed  that  the  bank  was  insolvent. 
How  long  it  had  been  insolvent,  is  not  shown.  What  was  the 
amount  of  its  original  capital  stock  and  resources,  does  not 
appaar.  There  is  no  evidence  tending  to  prove  that  any  par- 
ticular portion  of  its  property  was  ever  transferred  or  disposed 
of  in  any  other  than  the  usual  course  of  business,  except  the 
statement  in  plaintiff's  affidavit  that  certain  bills  receivable 
had  been  disposed  of  or  secreted  with  intent  to  defraud 
creditors.  Plaintiff  is  shown  to  have  been  mistaken  in  this 
regard  by  the  affidavits  of  numerous  makers  of  the  notes  re- 
ferred to  in  his  statement;  by  the  affidavit  of  Miss  Howard, 
who  was  familiar  with  the  bank's  books;  and  by  the  affidavit 
of  the  receiver,  who  appears  to  have  made  a  careful  examina- 
tion of  the  same.  As  we  read  the  record,  it  does  not  dis- 
close any  fact  from  which  it  can  be  inferred  that  one  dollar's 
worth  of  the  defendant's  property  was  ever  disposed  of  for 
the  purpose  of  hindering  or  delaying  its  creditors.  It  is  true, 
the  bank  became  insolvent.  It  may  have  been  financially 
embarrassed  for  years.  There  may  have  been  serious  irreg- 
ularities in  the  records  and  meetings  of  the  directors  and  stock- 
holders. Deposits  may  have  been  received  after  the  bank  was 
insolvent.  But  none  of  these  facts  constitute  the  grounds  for 
attachment  alleged  in  this  case.  Had  it  been  shown  that  the 
bank  was  at  a  certain  time  in  possession  of  certain  resources, 
which  were  not  found  when  its  property  was  seized  by  the 
sheriff,  it  might  have  required  evidence  to  account  for  the  ab- 
sence of  such  resources,  to  overcome  the  inference  that  the 
bank's  property  had  been  secreted  or  disposed  of  to  prevent  it 
from  falling  into  the  hands  of  the  bank's  creditors;  but,  as 
heretofore  stated,  no  such  showing  was  made.     When  Stevens 
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abandoned  the  bank,  he  left  its  property — all  of  it  so  far  as 
the  record  discloses — in  the  possession  of  a  liable  and  trusted 
employee,  where  it  could  be,  and  was  readily,  found  by  the 
bank's  creditors.  There  were  no  conveyances  of  real 
or  personal  property  recorded;  no  property  found  in  the 
possession  of  any  person  under  circumstances  tending  to  prove 
that  Stevens  had  attempted  to  place  any  of  the  property  be- 
yond the  reach  of  creditors.  He  may,  during  the  closing 
days  or  years  of  the  bank's  career,  have  taken  the  funds  received 
from  one  creditor  to  pay  the  bank's  liabilities  to  another. 
There  may  have  been,  and  doubtless  were,  many  unlawful  and 
wrongful  acts  done  by  Stevens  in  his  efforts  to  continue  the 
bank  in  operation  after  it  should  have  been  closed  because  of 
its  impaired  financial  condition.  But  a  thorough  examination 
and  careful  consideration  of  the  entire  record  lead  us  to  the 
conclusion  that  the  facts  constituting  the  grounds  for  the 
attachment  in  this  action  were  not  shown  to  exist,  and  that 
the  court  below  was  justified  for  this  reason,  if  for  no  other,  in 
sustaining  defendant's  motion  to  dissolve  the  same. 
The  order  appealed  from  is  affirmed. 
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Baker  v.  Williams  &  England  Banking  Co.     Ladd  et  al.  v. 
GiLTNER  et  al.     Same  v.  Baker  et  at. 

{.Supretne  Court  of  Oregoti,  Nov.  24,  igo2.) 
[70  Pac.  Rep.  711.] 

Receivership — Allowance  of  Claims — Estoppel. 

The  receiver  of  an  insolvent  bank  advertised  for  presentation  of 
claims,  and  for  the  filing  of  objections  thereto,  and  afterwards  made  a 
report  recommending-  the  allowance  of  certain  claims.  On  the  hearing 
of  the  report  one  creditor  appeared,  but  no  objections  were  filed,  and 
the  claims  were  allowed  :  held,  that  the  creditor  appearing  was  precluded 
by  the  order  then  made  from  afterwards  contending  that  certain  of  the 
claims  allowed  were  invalid,  as  representing  an  unauthorized  and  illegal 
deposit  of  public  funds. 
J  udgments —  I  nterest. 

The  order,  having  been  made  ex  parte,  so  far  as  the  nonappearing 
creditors  were  concerned,  was  not  a  judgment,  within  Hill's  Ann. 
Laws,  ^  3587,  fixing  the  rate  of  interest  on  judgments  and  decrees  for 
the  payment  of  money,  so  as  to  determine  the  right  to  interest  on  claims 
allowed. 
Same — Same — Res  Adjudicata. 

The  receiver's  report  described  certain  of  the  claims  as  not  bearing 
interest.  The  order  of  allowance  decreed  that  "the  said  claims  be 
allowed  as  presented  and  reported"  by  the  receiver,  describing  them 
particularly  as  in  the  receiver's  report.  It  also  specified  that  claims  in 
which  interest  was  provided  for  by  the  terms  of  the  obligation  should 
bear  that  rate  from  the  date  of  the  claim,  as  stated  in  the  order  :  held, 
that  as  it  was  apparent  that  the  court  did  not  intend  to  determine  the 
right  to  interest  on  claims  listed  as  noninterest  bearing,  but  reserved 
that  question  for  later  consideration,  the  order  of  allowance  was  not 
conclusive  on  such  right. 
Same — Call  Depositors — Interest.* 

Hill's  Ann.  Laws,  §  3587,  provides  that  interest  shall  be  payable  on 
all  monej^s  after  due,  and  on  moneys  received  to  the  use  of  another,  and 
retained  beyond  a  reasonable  time  without  the  owner's  consent :  held, 
that  call  depositors  were  entitled  to  interest  on  their  claims  against  an 
insolvent  bank  from  the  time  of  the  allowance  thereof  by  the  court ; 
presentation  and  allowance  of  the  claims  amounting  to  a  demand. 
Same — Same — Right  to  Interest  on  Public  Funds. 

Hill's  Ann.  Laws,  §  1772,  makes  it  a  felony  for  any  person  having 
public  moneys  to  convert  them  to  his  own  use  or  loan  them,  with  or 
without  interest  :  held  that,  though  a  mere  deposit  in  a  bank  for  safe- 
keeping was  not  inhibited,  yet,  in  case  of  the  failure  of  the  bank,  a 
public  officer  was  not  entitled  to  interest  in  his  own  right  on  public 
funds  deposited  therein  until  he  had  reimbursed  the  public  treasury,  and 
had  become  the  private  owner  of  the  claim. 
Same — Same — Same. 

The  state  treasurer  deposited  public  moneys  in  a  bank  which  after- 
wards failed.  His  successor  in  office  testified  that  he  had  accounted  for 
all  the  state  funds  by  turning  over  some  certificates  of  deposit  and  "a 
good  many  things  that  were  representatives  of  money":  held,  that  the 
evidence  was  insufficient  to  show  that  the  ex-treasurer  had  reimbursed 
the  public  treasury,  and  taken  over  to  himself  the  claim  against  the 
bank,  so  as  to  entitle  him  to  interest  thereon. 

*See  generally,  Guignon  v.  First  Nat.  Bank  of  Helena  (Mont.),  1 
Bank.  Gas.  290,  and  note,  296. 
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Same — Same — Same — Presumptions. 

Where,  in  a  proceeding'  for  the  allowance  of  interest  on  a  claim 
against  an  insolvent  bank,  it  appears  that  the  money,  when  deposited, 
was  public  funds,  on  which  the  depositing  officer  was  not  entitled  to 
interest,  it  will  be  presumed,  in  the  absence  of  evidence,  that  the  public 
character  of  the  money  continued. 
Same^Same — Same — Burden  of  Proof. 

The  facts  being  peculiarly  within  the  claimant's  knowledge,  the  burden 
is  on  him  to  show  that  the  money  has  ceased  to  be  public  funds  through 
his  reimbursement  of  the  public  treasury  and  acquirement  of  the  claim. 

Appeal  from  circuit  court,  Marion  county;  R.  P.  Boise, 
Judge. 

Action  by  J.  A.  Baker  aganst  the  Williams  &  England  Bank- 
ing Company.  On  objections  by  Ladd  &  Bush,  creditors,  to 
the  claims  of  E.  C.  Giltner,  Phil  Metschan,  J.  A,  Baker,  and 
W.  H.  Odell,  other  creditors.  From  an  order  disallowing 
interest  on  the  claims  of  Giltner  and  Metschan,  they  appeal, 
and  from  an  order  granting  interest  on  the  claims  of  Baker 
and  Odell,  Ladd  &  Bush  appeal.     Affirmed. 

On  November  14,  1895,  the  Williams  &  England  Banking 
Company,  a  corporation  engaged  in  a  general  banking  busi- 
ness at  Salem,  in  this  state,  suspended  payment,  and  in  a  suit 
brought  for  that  purpose  a  receiver  was  appointed,  with 
power  to  convert  its  assets  into  cash  for  the  payment  of  its 
obligations,  and  to  wind  up  its  affairs.  On  January  3,  1896, 
by  order  of  the  court,  the  receiver  published  a  notice  to 
creditors,  requiring  all  persons  having  claims  against  the 
bank  to  present  the  same  to  him  with  proper  vouchers,  within 
90  days  from  the  date  of  such  notice,  and  also  notifying  the 
creditors,  stockholders,  and  all  other  persons  interested,  to 
appear  within  a  specified  time,  and  file  objections,  if  any,  to 
the  allowance  of  claims  so  presented.  In  pursuance  of  this 
order,  claims  were  presented  by  Ladd  &  Bush  for  $10,000,  and 
interest  thereon  at  10  per  cent,  per  annum,  evidenced  by 
two  promissory  notes;  E.  C.  Giltner,  agent,  for  $25,000,  on 
five  noninterest-bearing  certificates  of  deposit,  issued  by  the 
bank  to  sundry  persons,  and  by  them  assigned  to  Giltner; 
Phil  Metschan,  as  state  treasurer,  for  $8,013.60,  due  on  open 
account;  E.  J.  Swaflford.  city  treasurer  of  Salem,  $7,349.33. 
on  open  account;  and  W.  H.  Odell,  clerk  of  the  state  land 
board,  for  $5,047.27,  on  open  account.  On  July  3,  1896,  the 
receiver  reported  to  the  court  a  list  of  all  claims  filed  with 
him,  including  those  above  mentioned, — stating,  however, 
that  none  of  the  latter  bore  interest,  except  the  claim  of  Ladd 
&  Bush, — and  asking  for  an  order  of  distribution  of  the  funds 
then  in  his  hands.  On  the  hearing  of  such  report,  the  re- 
ceiver and  Ladd  &  Bush  appeared  by  their  respective  attor- 
neys, and,  no  objections  having  been  filed  to  the  claims  so 
presented,  it  was  "ordered,  adjudged,  and  decreed  that  said 
claims  be  allowed  as  presented  and  reported  to  this  court  by 
said  receiver";  describing  them   particularly,   as  in  the  re- 
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ceiver's  report.  It  was  also  ordered  that  "claims  in  which 
interest  has  been  provided  for  by  the  terms  of  the  obligation 
shall  bear  interest,  at  the  rate  of  interest  stated  herein,  from 
the  date  of  each  claim  as  stated  herein,"  and  that  the  receiver 
pay  out  of  the  funds  then  in  his  hands,  on  each  of  the  claims 
so  allowed,  a  dividend  of  38  per  cent.,  including  interest  on 
the  interest-bearing  claims  to  the  date  of  the  failure  of  the 
bank.  The  order  is  silent,  however,  as  to  whether  interest 
should  be  allowed  on  the  noninterest-bearing  claims,  except 
that  it  is  specified  therein  that  they  bore  no  interest.  There- 
after the  receiver  continued  to  pay  dividends  on  the  prin- 
cipal of  the  claims  so  allowed,  and  in  December,  iQOi,  having 
enough  money  on  hand  to  pay  the  principal  of  such  claims 
and  leave  a  balance  to  be  applied  on  interest,  he  petitioned 
the  court  for  instructions  as  to  the  payment  of  interest 
thereon.  Ladd  &  Bush  thereupon  filed  objections  to  any 
further  payments  of  principal  or  interest  on  the  claims  of 
Giltner  and  Metschan,  because  such  claims  represent  funds  of 
the  state  of  Oregon  improperly  loaned  to  and  deposited  with 
the  insolvent  bank  by  Metschan,  as  state  treasurer,  for  a  con- 
sideration by  way  of  interest  to  be  paid  to  him,  and  such 
funds  are  the  property  of  the  state.  They  also  object  to  the 
allowance  of  interest  on  the  claim  of  Odell,  for  the  reason 
that  the  amount  thereof  was  deposited  by  him  with  the  bank 
while  acting  as  clerk  of  the  state  land  board,  or  on  that  of 
Swaf^ord,  for  the  reason  that  it  represents  money  belonging 
to  the  city  of  Salem,  which  he  wrongfully  and  unlawfully 
allowed  to  accumulate  in  his  hands;  and  they  object  generally 
to  the  allowance  of  interest  on  any  claim  other  than  those 
bearing  interest  by  contract.  In  support  of  their  objections, 
they  aver  that  under  their  contract  they  are  lawfully  entitled 
to  receive  the  full  amount  due  them,  principal  and  interest, 
and  that  there  will  not  be  sufficient  funds  to  pay  such  amount 
and  interest  on  noncontract  interest-bearing  claims.  Metschan 
and  Giltner  demurred  to  the  objections  of  Ladd  &  Bush,  and, 
their  demurrer  being  overruled,  they  answered  separately. 
Metschan,  by  his  answer,  denies  that,  at  the  time  the  claim 
referred  to  in  the  petition  was  filed  by  him  with  the  receiver, 
the  money  represented  thereby,  or  any  part  thereof,  was  state 
funds,  and  denies  that  the  money  was  ever  loaned  to  the  bank, 
or  improperly  or  unlawfully  placed  with  it,  and,  as  a  bar  to 
this  proceeding,  pleads  the  order  and  judgment  of  the  court 
made  in  July,  1896,  allowing  his  claim  as  presented.  Giltner 
answered,  denying  that  the  claim  as  presented  by  him  was  for 
money  loaned  to  the  defendant  corporation  by  the  treasurer 
of  the  state  of  Oregon,  and  denying  positively  that  any  of  the 
money  represented  thereby  was  state  funds  at  the  time'the 
claim  was  presented  by  him  to  the  receiver,  and,  for  a  further 
defense,  pleading  as  a  bar  to  this  proceeding  the  judgment 
and  order  of  the  court  made  in  July,  1896,  allowing  his  claim. 
He  then  sets  up  affirmatively  the  issuance  by  the  bank  of   the 
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certificates  of  deposit  to  his  several  assignors,  and  the  assign- 
ment thereof  to  him.  Swafford,  and  Baker,  his  assignee, 
filed  an  answer,  in  which  they  deny  that  the  funds,  or  any 
part  thereof,  represented  by  the  claim  of  Swafford,  was  for 
money  loaned  to  the  bank,  but  aver  that  it  was  the  property  of 
the  city  of  Salem,  deposited  with  the  bank  for  safe-keeping, 
and  payable  on  demand;  that  Baker  was  one  of  the  sureties 
upon  the  official  undertaking  of  Swafford,  and  after  the  claim 
had  been  presented  and  allowed  by  the  court  he  made  a  settle- 
ment with  the  city,  and  thereupon  it  and  Swafford  assigned  to 
him  the  whole  of  the  claim,  and  he  is  now  the  bona  fide  owner 
and  holder  thereof.  Odell  answered,  denying  some  of 
the  allegations  of  the  petition,  and  alleging,  in  effect,  that  the 
claim,  as  presented  by  him  to  the  receiver  and  allowed  by  the 
court,  was  for  moneys  tendered  to  him  in  the  capacity  of 
clerk  of  the  state  land  board  by  various  citizens  of  the  state, 
in  the  form  of  checks,  drafts,  and  post-office  orders,  which  he 
placed  with  the  bank  for  collection,  with  intent,  as  was  his 
usual  custom,  to  withdraw  from  the  bank  at  the  end  of  the 
month,  and  pay  over  to  the  state,  all  of  the  money  officially 
accepted  and  receipted  for  by  it;  that  he  had  no  personal 
interest  in  the  fund,  and  received  no  interest  from  the  defend- 
ant on  account  of  the  deposits;  and  that,  on  the  failure  of  the 
bank,  he  borrowed  on  his  individual  and  personal  credit,  and 
immediately  paid  to  the  state  treasurer,  for  the  use  and  benefit 
of  the  different  funds  to  which  it  properly  belonged,  the  whole 
of  the  amount  due  the  state  from  him  on  account  of  said 
deposits.  A  reply  was  filed  by  Ladd  &  Bush  to  the  answers 
of  Giltner  and  Metschan,  denying  the  force  and  effect  of  the 
order  or  judgment  of  July  3,  1896.  Motions  for  judgment  on 
pleadings  were  afterward  overruled,  and  evidence  was  taken 
and  submitted  to  the  court,  which  made  its  findings  to  the 
effect  that  the  consideration  and  basisfor  the  claims  of  Giltner 
and  Metschan  were  funds  of  the  state  of  Oregon  improperly 
deposited  with  and  loaned  to  the  defendant  corporation  for 
interest,  contrary  to  the  laws  of  the  state,  and  thereupon 
ordered  and  directed  that  no  interest  be  paid  upon  either  of 
said  claims,  but  overruled  the  objection  as  to  other  claimants. 
From  this  order,  Metschan  and  Giltner  and  Ladd  &  Bush 
appeal. 

W.  T.  Slater,  for  receiver. 

W.  H.  Holmes,  for  Ladd  &  Bush. 

L.  R.  Webster  and  L.  K.  Adams,  for  Metschan,  Giltner,  and 
Baker. 

BEAN,  J.  (after  stating  the  facts).  It  is  contended  by 
Metschan,  Giltner,  Odell,  and  Baker  that  the  order  of  July 
3,  1896,  allowing  their  claims  against  the  insolvent  estate,  and 
directing  the  payment  of  a  dividend  thereon,  is  a  conclusive 
adjudication  of  all  questions  sought   to   be   litigated  on  this 
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appeal.  It  is  familiar  law  that  an  issue  once  adjudicated  in 
a  court  of  competent  jurisdiction  cannot  be  again  litigated 
between  the  same  parties  or  privies,  and  the  judgment  thereon 
is  conclusive  in  another  action  on  the  same  demand,  not  only 
as  to  every  matter  that  was  actually  litigated,  but  as  to  every 
other  question  that  might  have  been  litigated.  Neil  v.  Tol- 
man,  12  Or.  289,  7  Pac.  103;  Morrill  v.  Morrill,  20  Or.  g6,  25 
Pac.  362,  II  L.  R.  A.  155,  23  Am.  St.  Rep.  95.  An  order  or 
decree  of  a  court  of  equity  regularly  made  in  the  matter  of  the 
receivership  of  an  insolvent  estate,  upon  the  petition  of  a 
creditor,  allowing  or  disallowing  a  claim  payable  out  of  the 
fund  in  the  hands  of  the  receiver,  is  within  this  principle.  It 
has  twice  been  practically  so  held  by  this  court.  The  ques- 
tion first  arose  in  Rockwell  v.  Bank,  35  Or.  303,  57  Pac.  903^ 
in  which  a  creditor  of  the  bank  petitioned  the  court  for  an 
order  requiring  the  receiver  to  list  its  claims,  and  that  it  be 
permitted  to  participate  in  the  dividends  theretofore  declared 
and  thereafter  to  be  declared.  The  petition  was  denied,  and, 
on  a  motion  to  dismiss  an  appeal  from  the  order,  it  was  held 
that  it  was  final  on  the  rights  of  the  petitioner,  because  "it 
effectually  and  finally  determines  its  right  to  participate  in 
any  dividends  of  the  insolvent  bank,  whether  declared  before 
or  after  the  entry  of  the  order,  and  precludes  the  possibility 
of  proceeding  further  in  the  premises. "  In  another  instance 
the  receiver  in  the  same  case  refused  to  pay  a  dividend  on  a 
claim  of  one  of  the  creditors  which  on  its  petition  had  been 
allowed  by  the  court,  and,  on  an  appeal  from  the  order  re- 
quiring him  to  do  so,  it  was  held  that  "the  order  of  the  court 
allowing  the  claim  of  the  petitioner,  made  after  the  execution 
of  the  mortgage,  was  a  final  order,  *  *  *  and,  in  our  opin- 
ion, is  conclusive  as  to  its  right  to  participate  in  the  dividends. ' ' 
Id.,  39  Or.  241,  64  Pac.  388.  And  such  seem  to  be  the 
decisions  of  other  courts.  Trustees  v.  Greenough,  105  U.  S. 
527,  26  L.  Ed.  II 57;  Williams  v.  Morgan,  in  U.  S.  684,  4 
Sup.  Ct.  638.  28  L.  Ed.  559;  Gumbel  v.  Pitkin,  113  U.  S. 
545,  ^  Sup.  Ct.  616,  28  L.  Ed.  1 128;  Standley  v.  Manufactur- 
ing Co.,  25  Colo.  376,  55  Pac.  723;  Grant  v.  Superior  Court, 
106  Cal.  324,  39  Pac.  604.  It  will  be  observed  that,  in  all  the 
cases  referred  to,  the  order  or  decree  under  consideration  was 
based  upon  a  petition,  regularly  filed,  setting  out  the  facts 
constituting  the  claim.  The  petitioner  thereby  made  himself 
a  party  to  the  suit,  and  the  proceedings  thereafter  became  in 
effect  an  independent  suit  or  action  brought  by  him  to  estab- 
lish his  claim;  and  the  judgment  or  order  rendered  therein 
would  naturally  partake  of  the  nature  or  characteristics  of  any 
other  judgment  or  order,  and  be  entitled  to  the  same  effect. 
In  the  case  at  bar,  however,  the  order  allowing  the  claims 
now  in  controversy  was  not  based  upon  the  petition  of  the 
claimants,  but  upon  a  report  of  the  receiver,  containing  a 
mere  list  of  the  persons  filing  claims  with  him,  together  with 
the  nature  and  date  of  the  claim,  a  statement  as  to  whether  it 
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bore  interest,  and,  if  so,  the  rate,  date  when  filed,  and  amount; 
and  the  order  allowing  the  claims  as  presented  was  apparently 
ex  parte,  and  without  notice  to  interested  persons.  It  does 
not  state  that  it  was  made  after  notice,  and,  so  far  as  the 
record  shows,  no  notice  whatever  was  given  of  the  filing  of 
the  receiver's  report,  and  no  opportunity  given  to  file  objec- 
tions thereto.  It  is  true,  the  order  recites  that  in  the  Jan- 
uary prior  thereto  the  receiver,  by  direction  of  the  court, 
published  a  notice  requiring  all  claims  to  be  presented  to  him 
within  90  days  from  the  date  of  the  first  publication  thereof, 
and  also  requiring  all  objections  to  the  allowance  of  claims  to 
be  filed  within  30  days  from  the  same  date.  It  would  scarcely 
be  contended,  however,  that  the  court  could  thus  cut  off  the 
right  of  creditors,  stockholders,  or  others  interested  in  the 
insolvent  bank,  to  object  to  the  allowance  of  claims  prior  to 
the  time  such  claims  were  required  to  be  filed.  It  is  therefore 
doubtful  whether  the  doctrine  as  to  the  conclusiveness  of  an 
order  or  judgment  allowing  claims  against  an  insolvent  estate 
in  the  hands  of  a  receiver,  made  after  notice  to  interested 
parties,  could  apply  in  this  case.  But  it  is  not  necessary  to 
decide  that  question.  Ladd  &  Bush,  the  objectors  here, 
voluntarily  made  themselves  parties  to  the  proceeding, 
appeared  by  counsel  at  the  time  the  order  was  made  approv- 
ing the  receiver's  report  and  allowing  the  claims,  and  they  are 
concluded  by  whatever  the  court  decided  at  that  time.  The 
objection  that  the  basis  of  the  several  disputed  claims  was  pub- 
lic funds,  wrongfully  and  unlawfully  deposited  in  the  insolvent 
bank  by  the  custodians  thereof  under  such  circumstances  and 
agreements  that  a  court  of  equity  would  not  entertain  a  pro- 
ceeding for  the  recovery  thereof,  might  have  been  insisted  upon 
by  them  at  the  time  the  matter  was  pending,  but,  not  hav- 
ing been  urged  at  that  time,  cannot  be  inquired  into  now  at 
their  instance.  So  far,  therefore,  as  the  legality  and  validity 
of  the  contested  claims  are  concerned,  and  the  right  of  the 
claimants  to  participate  in  the  distribution  of  the  funds  in  the 
hands  of  the  receiver,  the  order  of  July  3,  1896,  is  conclusive 
in  this  proceeding. 

It  is  further  urged,  however,  that  the  order  is  not  only  con- 
clusive as  to  the  principal  of  the  respective  claims,  but  was 
a  final  determination  of  the  right  to  interest  thereon,  and 
effectually  barred  the  court  from  afterward  considering  that 
question.  This  contention  is  based  on  the  theory  that  the 
order  is  a  judgment  or  decree,  within  the  meaning  of  the  stat- 
ute in  force  at  the  time  it  was  made  (Hill's  Ann.  Laws  Or. 
§  35^7).  providing  that  the  rate  of  interest  shall  be  8  per  cent, 
on  judgments  and  decrees  for  the  payment  of  money.  In  our 
opinion,  however,  it  cannot  be  so  considered,  but  it  is  noth- 
ing more  than  an  order  passing  the  report  of  the  receiver,  and 
allowing  the  claims  presented  to  and  listed  by  him  as  a  basis 
for  the  distribution  of  the  funds  then  in  his  hands,  and  for 
subsequent  distributions.     It  does  not  constitute   a  judgment 
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or  decree,  as  ordinarily  understood.  It  was  made  ex  parte, 
without  adverse  parties,  without  pleadings,  and  without  any 
issue  of  fact  being  tendered,  and  is  therefore  not  entitled  to  be 
regarded  in  all  respects  as  a  judgment  or  decree.  It  was  an 
order  made  by  the  court  in  the  course  of  the  distribution  of 
the  insolvent  estate,  approving  and  allowing  certain  claims 
against  it,  and  to  that  extent  is  final  and  conclusive  as  to  the 
validity  of  such  claims  on  parties  or  privies;  but  it  does  not 
preclude  inquiry  into  the  question  of  interest  on  noninterest- 
bearing  claims.  The  order  itself  indicates  that  the  court  did 
not  intend  to  pass  upon  that  question,  but  reserved  it  for 
further  consideration.  The  receiver,  in  reporting  a  list  of  the 
claims  filed  with  him,  stated  specifically  in  each  instance 
whether  the  claim  bore  interest  or  not;  and  the  court  allowed 
these  claims  "as  presented  and  reported"  by  the  receiver, 
incorporating  in  its  order  the  statement  that  the  particular 
claims  in  controversy  bore  no  interest.  In  addition,  it  pro- 
vided that  interest  should  be  paid  on  interest-bearing  con- 
tracts at  the  rate  therein  specified,  from  the  date  of  the 
obligation.  The  question  of  interest  was  therefore  under 
consideration  at  the  time,  and  the  fact  that  the  order  con- 
tains no  reference  to  the  noninterest-bearing  claims  leads 
naturally  to  the  conclusion  that  the  court  did  not  intend  such 
claims  to  bear  interest  unless  in  pursuance  of  a  subsequent 
order.  The  question,  therefore,  whether  the  noninterest- 
bearing  claims  are  entitled  to  interest,  and,  if  so,  from  what 
date,  is  now  to  be  determined  without  regard  to  the  order  of 
July  3,  1896,  allowing  such  claims  as  the  liabilities  of  the 
estate.  The  statute  provides  that  interest  shall  be  due  and 
payable  on  all  moneys  after  the  same  become  due,  and  on 
money  received  to  the  use  of  another,  and  retained  beyond  a 
reasonable  time  without  the  owner's  consent.  Id.  §  3587. 
Money  deposited  in  a  bank,  in  the  absence  of  a  special  con- 
tract, becomes  due  on  demand,  and.  if  not  paid,  will  bear 
interest  from  that  time.  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1020,  1021.  In  case  of  the  insolvency  of  the  bank,  the  presen- 
tation of  a  claim  to  the  receiver  for  the  money  so  deposited, 
and  its  allowance  by  the  court,  are  equivalent  to  a  demand, 
within  this  rule,  and  thereafter  the  money  is  considered  as 
withheld  without  the  owner's  consent.  In  Richmond  v.  Irons, 
121  U.  S.  27,  7  Sup.  Ct.  788,  30  L.  Ed.  864,  the  supreme  court 
of  the  United  States  announces  as  the  rule  in  reference  to 
interest  on  claims  against  an  insolvent  bank  that,  "in  the  case 
of  book  accounts  in  favor  of  depositors,  *  *  *  interest 
would  begin  to  accrue,  as  against  the  bank,  from  the  date  of 
its  suspension. "  And  in  California,  where  they  have  a  statute 
like  ours,  it  is  said  in  McGowan  v.  McDonald,  11 1  Cal.  57,  43 
Pac.  418,  52  Am.  St.  Rep.  149,  that,  "when  a  bank  suspends 
business  and  refuses  to  pay  its  depositors,  it  thereafter  clearly 
detains  money  which  it  received  to  their  use,  and,  under  the 
provisions   of    the   Code,    must    be    held  liable  for  interest 
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thereon."  See,  also,  Shepherd  v.  Shepherd's  Estate,  io8 
Mich.  82,  65  N.  W.  580;  Hawood  v.  Larramore,  50  Mo.  414; 
In  re  Wainwright's  Estate,  13  Phila.  336.  The  claims  in  con- 
troversy should  therefore  bear  interest  at  the  legal  rate  from 
the  date  of  their  allowance,  if  they  represent  funds  upon  which 
the  holders  are  entitled  to  receive  interest. 

It  is  contended  by  the  objectors,  however,  that  such  claims 
represent  public  funds  deposited  with  the  insolvent  bank  by 
the  custodians  thereof,  and  not  the  private  funds  of  individual 
claimants,  and  for  this  reason  no  interest  should  be  paid  them 
thereon.  It  is  made  a  felony  by  statute  for  any  person  having 
in  his  possession  any  money  belonging  to  the  state,  county, 
town,  or  other  municipality  to  convert  to  his  own  use  or  loan 
the  same,  with  or  without  interest  (Hill's  Ann.  Laws  Or.  § 
1772);  and,  while  a  mere  deposit  in  a  bank  for  safe-keeping  is 
not  inhibited  by  this  provision,  it  is  manifest  that  in  case  of 
the  failure  of  the  bank  the  officer  is  not  entitled  to  interest  in 
his  own  right  on  the  fund  so  deposited,  whatever  the  right  of 
the  state  or  municipality  might  be  in  the  premises.  If,  there- 
fore, the  claims  are  in  fact  for  public  money,  as  the  objectors 
allege,  no  interest  should  be  allowed  thereon.  A  public 
officer  may  not  loan,  with  or  without  interest,  any  part  of  the 
public  funds  in  his  possession,  without  being  guilty  of  a  felony; 
but  he  is  required  to  keep  such  funds  safely,  and  for  that  pur- 
pose may  deposit  them  in  a  bank,  provided  they  are  at  all 
times  subject  to  his  order,  and  there  is  no  fixed  period  during 
which  he  has  no  right  to  demand  their  return.  In  re  Law's 
Estate,  144  Pa.  499,  22  Atl.  831,  14  L.  R.  A.  103;  Allibone  v. 
Ames,  9  S.  D.  74.  68  N.  W.  165,  33  L.  R.  A.  585;  State  v. 
McFetridge,  84  Wis.  473.  54  N.  W.  i.  998,  20  L.  R.  A.  223; 
State  V.  Hill,  47  Neb.  456,  66  N.  W.  541;  Thompson  v.  Terri- 
tory, 10  Okl.  409,  62  Pac.  355.  The  deposit  is  made  on  his 
own  personal  responsibility,  however;  and  if,  in  case  of  the 
failure  of  the  bank,  he  makes  the  loss  good,  the  money 
deposited  must  necessarily  become  his  property,  and  there- 
after be  considered  and  treated  as  such.  Now,  the  claim  in 
favor  of  Odell  was  for  money  tendered  to  him  in  the  capacity 
of  clerk  of  the  state  land  board  by  various  citizens  of  the 
state,  in  the  form  of  checks,  drafts,  and  post-office  orders, 
which  he  placed  with  the  bank  for  collection,  intending,  in 
accordance  with  his  usual  custom,  to  withdraw  at  the  end  of 
the  month  and  pay  over  to  the  state  all  money  that  had  been 
officially  accepted  and  receipted  for;  and  it  is  affirmatively 
alleged  and  conclusively  proved  that  on  the  failure  of  the 
bank  he  borrowed  on  his  own  individual  and  personal  credit, 
and  immediately  paid  to  the  state  treasurer,  for  the  use  and 
benefit  of  the  different  funds  to  which  it  properly  belonged, 
the  whole  of  the  amount  due  the  state  from  him  on  account 
of  such  deposits.  The  claim  in  favor  of  Swaf5ord  was  for 
money  deposited  by  him  as  city  treasurer  with  the  bank  for 
safe-keeping,  and  it  is  stipulated  that  after   the  presentation 
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and  allowance  of  the  claim  his  bondsmen  settled  with  the  city, 
whereupon  he  and  the  city  assigned  the  claim  to  the  defend- 
ant Baker,  who  is  now  the  owner  thereof.  The  loss  to  the 
state  was  therefore  made  good  by  Odell,  and  to  the  city  by 
Swafford's  bondsmen.  There  is  no  reason,  therefore,  either 
in  law  or  equity,  why  they  should  not  stand  on  exactly  the 
same  footing  as  other  claimants  holding  noninterest-bearing 
contracts  against  the  insolvent  bank.  In  the  case  of  Giltner 
and  Metschan,  however,  the  evidence  shows  that  the  claims, 
as  presented,  were  for  money  belonging  to  the  state  which 
had  been  deposited  with  the  bank  by  Mr.  Metschan  as  state 
treasurer;  and  there  is  neither  allegation  nor  proof  that  the 
loss  has  been  made  up  to  the  state,  or  that  such  money  at  any 
time  has  ceased  to  be  state  funds.  The  amount  represented 
by  the  claim  presented  by  Metschan  was  on  an  open  account 
to  his  credit  as  state  treasurer.  The  claim  is  presented  and 
verified  by  him  in  that  capacity,  and  therefore,  on  its  face, 
shows  that  it  is  state  funds.  The  Giltner  claim  was  originally 
evidenced  by  certificates  of  deposit  issued  in  Metschan's 
name.  A  few  days  before  the  failure  of  the  bank,  however, 
the  certificates  were  surrendered,  the  fund  divided  up,  and 
new  certificates  issued  to  several  private  individuals,  who 
immediately  assigned  them  to  Giltner  as  agent  for  Metschan. 
So  this  claim  is  also,  in  fact,  for  state  money  deposited  in  the 
bank  by  Metschan.  In  view  of  the  statutory  provision  making 
it  a  crime  for  an  officer  to  convert  public  funds  to  his  own  use, 
or  to  loan  the  same,  with  or  without  interest,  it  is  clear  that 
no  interest  should  be  allowed  Metschan  on  either  of  these 
claims  until  it  is  affirmatively  shown  that  the  money  has 
ceased  to  be  public  funds.  If,  after  the  failure  of  the  bank, 
or  after  the  presentation  and  allowance  of  the  claim,  he  made 
the  loss  good  to  the  state  by  paying  the  money  into  the  state 
treasury,  he  became  from  that  time  the  owner,  in  his  private 
capacity,  of  the  claims  so  presented  and  allowed,  and  would 
be  entitled  to  interest  thereon.  But  upon  this  question  there 
is  no  allegation  and  no  proof,  except  the  testimony  of  his 
successor  in  office,  that  Metschan  accounted  to  him  for  all  the 
state  funds  by  turning  over  some  certificates  of  deposit,  and 
"a  good  many  things  that  were  representatives  of  money." 
This  evidence  is  not  only  outside  of  the  issues,  but  is  insuffi- 
cient to  show  that  Metschan  took  over  to  himself  the  amount 
due  from  the  insolvent  bank  by  making  the  loss  good  from 
his  private  funds,  and  until  such  a  showing  the  court  cannot 
decree  that  interest  be  allowed  thereon.  The  objectors  allege 
that,  at  the  time  the  claims  were  presented  and  allowed  by 
the  court,  the  money  belonged  to  the  state.  This  allegation 
is  denied  by  Metschan  and  Giltner.  There  was  no  evidence 
offered  on  the  subject,  however,  except  that  the  money  was 
public  funds  at  the  time  it  was  deposited  in  the  bank,  and  it 
will  be  presumed  that  it  continued  to  be  such  until  the  con- 
trary is  made  to  appear  by  the  claimants.     The  facts  in  rela- 
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tion  to  this  matter  are  peculiarly  within  their  knowledge,  and 
hence  the  burden  of  proof  is  upon  them  to  show  that  the 
money  has  ceased  to  be  public  funds,  and  until  they  do  so  no 
interest  can  be  allowed  thereon. 

It  is  insisted  that  none  of  the  noncontract  interest-bearing 
claim  holders  are  entitled  to  interest  out  of  the  funds  in  the 
hands  of  the  receiver  as  against  the  claims  of  the  objectors 
and  all  other  parties  holding  interest-bearing  contracts,  and 
Daniell  on  Chancery  Pleading  and  Practice  (volume  2,  6th  Am. 
Ed.,  p.  1253)  is  cited  in  support  of  this  doctrine.  An  exami- 
nation, however,  of  the  text  and  the  authorities  referred  to  by 
the  author,  shows  that  the  principle  there  announced  is  based 
on  a  rule  of  the  English  chancery  courts  having  the  force  and 
effect  of  a  statute.  See  Garrard  v.  Lord  Dinorben,  5  Hare, 
213. 

Upon  the  record  as  presented,  the  decree  of  the  court  below 
must  be  affirmed. 
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Murphy  v.  Gumaer. 

{Court  of  Appeals  of  Colorado,  Nov.  lo,  1902.) 
[70Pac,  Rep.  800.] 

Notes — Consideration. 

A  national  bank  having-  violated  the  provision  of  the  national  bank- 
ing' act  forbidding-  loans  to  any  one  person  or  corporation  in  excess  of 
one-tenth  of  its  stock,  and  having- become  liable  to  forfeit  its  privileg-es, 
its  principal  stockholder  induced  defendant,  as  a  matter  of  accommoda- 
tion, to  execute  several  notes,  one  of  them  payable  directly  to  the  bank, 
and  the  others  indorsed  to  it,  which  were  entered  as  part  of  its  assets, 
the  unauthorized  loans  being-  reduced  accordingly  :  held  that,  if  the 
bank  released  its  claims  on  account  of  the  loans  to  the  extent  of  the 
notes,  they  were  supported  by  a  sufficient  consideration. 
Same — Estoppel. 

Even  if  the  bank  did  not  release  its  claim  on  account  of  the  loans, 
the  notes,  having  been  g-iven  with  the  intention  of  having-  them  appear 
on  the  books  of  the  bank  and  in  its  published  statements  as  valid  assets, 
and  they  having-  been  so  used,  defendant  was  estopped,  as  ag-ainst  the 
creditors  of  the  bank,  it  having  become  insolvent,  to  say  that  they  were 
invalid. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  Daniel  Murphy,  as  receiver  of  the  Needles 
National  Bank  of  Needles,  Cal.,  against  Augustus  R.  Gumaer. 
Judgment  for  defendant,   and    plaintiff  appeals.     Reversed. 

Cranston,  Pitkin  &  Moore,  for  appellant. 

Patterson,  Richardson  &  Hawkins,  for  appellee. 

THOMSON,  J.  In  the  latter  part  of  1892  or  early  part 
of  1893  the  Needles  National  Bank  of  Needles,  Cal.,  was  or- 
ganized pursuant  to  the  national  banking  act  with  a  capitaliza- 
tion of  $50,000,  and  was  opened  for  business  in  March,  1893. 
On  the  15th  day  of  May,  1893,  A.  R.  Gumaer  made  his  two 
negotiable  promissory  notes  for $2, 500,  due  60  days  afterdate, 
and  payable  one  to  the  order  of  the  Gladiator  Mining  Com- 
pany, and  the  other  to  the  order  of  the  Needles  National 
Bank;  and  on  the  20th  day  of  the  same  month  he  made  his 
three  additional  negotiable  promissory  notes  for  $2,500  each, 
due  60  days  after  date,  and  payable,  respectively,  to  the 
Nevada  Southern  Railway  Company,  the  Needles  Reduction 
Company,  and  Isaac  E.  Blake.  The  note  to  the  bank  was 
delivered  to  it,  and  before  their  maturity  the  others  were 
indorsed  by  the  payees,  and  delivered  to  it.  When  these 
notes  matured,  they  were  replaced  by  new  notes  given  by 
Gumaer  for  the  same  amount  to  the  same  payees,  all  payable 
on  demand;  those  to  the  Gladiator  Mining  Company  and  the 
Needles  Reduction  Company  on  the  15th  day  of  July,  1893, 
and  those  to  the  Needles  National  Bank,  Isaac  E.  Blake,  and 
the  Nevada   Southern   Railway  Company  on  the  20th  day  of 
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July,  1893.  All  of  these  notes  were  immediately  delivered  to 
the  bank,  and,  except  the  one  payable  to  it,  were  indorsed  by 
the  respective  payees.  The  original  notes  were  surrendered 
to  the  maker.  In  December,  1894,  the  bank  suspended  pay- 
ment, and  Daniel  Murphy,  having  been  appointed  its  receiver 
by  the  comptroller  of  the  currency,  duly  qualified  as  such, 
and  entered  upon  the  discharge  of  the  duties  of  his  office. 
On  the  i8th  day  of  November,  1895,  this  action  was  brought 
by  the  receiver  against  Gumaer  to  recover  the  amount  due  on 
the  notes.  The  defense  was  that  each  of  the  notes  was 
accommodation  paper,  given  without  consideration,  and  that 
neither  the  bank,  nor  the  plaintiff,  nor  any  one  else  ever 
acquired  title  to  the  notes,  or  any  of  them,  as  a  bona  fide 
holder  for  value.  The  verdict  and  judgment  were  for  the 
defendant,  and  the  plaintiff  appealed. 

The  evidence  disclosed  the  following  facts:  The  stock- 
holders of  the  Nevada  Southern  Railway  Company,  the 
Gladiator  Mining  Company,  the  Needles  Reduction  Com- 
pany, and  the  Needles  National  Bank  were  nearly  identical, 
and  a  majority  of  the  stock  in  all  of  them  was  owned  by  Isaac 
E.  Blake,  who  was  also  a  director  of  the  bank.  The  bank 
loaned  to  each  of  the  corporations  $5,000.  which  amount 
equalled  one-tenth  of  its  paid-up  capital.  The  managers  of 
the  companies,  and  also  Mr.  Blake,  made  large  overdrafts  on 
their  accounts,  the  exact  amounts  of  which  do  not  appear. 
The  loans  were  not  paid,  and  the  officers  of  the  bank  wrote 
to  Blake,  asking  him  to  put  some  other  paper  in  their  pos- 
session, so  that  they  would  not  appear  to  have  extended  credits 
beyond  the  limits  of  the  national  banking  act.  Mr.  Blake 
then  requested  the  execution  by  the  defendant  of  the  notes  in 
question,  acquainting  him  fully  with  the  situation,  and 
informing  him  that  the  companies  had  made  overdrafts  on  the 
bank,  and  secured  discounts  beyond  the  limits  fixed  by  the 
national  banking  act,  and  that  these  notes  were  wanted  for 
the  purpose  of  reducing  the  overdrafts;  also  saying  to  him 
that  he  (Blake)  was  the  bank;  that  he  owned  95  per  cent,  of 
the  stock;  that  everything  was  run  by  himself,  or  as  he  might 
dictate;  that  the  notes  would  be  an  accommodation  to  the 
bank,  and  therefore  to  him,  as  the  principal  stockholder; 
that  he  (the  defendant)  would  not  be  expected  to  pay  them; 
and  that,  when  the  bank  did  not  require  the  notes  longer  for 
the  purpose  of  representing  the  overdrafts,  they  would  be 
returned.  Upon  the  foregoing  statements  the  defendant 
signed  the  notes  as  requested.  After  the  bank  accepted  the 
notes,  it  treated  them  as  all  its  loan  and  discount  paper  was 
treated.  They  were  entered  the  same  as  if  cash  had  been 
paid.  The  overdrafts  were  extinguished  to  the  extent  of  the 
face  of  the  notes,  and  the  notes  were  included  in  the  reports 
to  the  comptroller  of  the  currency,  and  laid  before  the 
national  bank  examiner  when  he  investigated  the  condition 
of  the  bank.     Some  payments   of  interest  were  indorsed  on 
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the  notes.  The  testimony  was,  however,  that  no  money  was 
paid,  but  that  the  cashier  simply  charged  the  amounts  so 
indorsed  to  the  accounts  of  the  payees  of  the  notes.  This 
case  is  here  for  the  second  time.  Upon  the  former  hearing 
this  court  reversed  a  judgment  rendered  by  the  trial  court  in 
favor  of  the  defendant,  on  the  ground  of  insufficiency  of  com- 
petent evidence  to  sustain  it.  Murphy  v.  Gumaer,  12  Colo. 
App.  472,  55  Pac.  9151.  At  the  second  trial  considerable  new 
evidence  was  introduced,  and  evidence  formerly  held  incom- 
petent by  this  court  omitted.  Very  much  of  that  now  before 
us  is  the  subject  of  attack  by  the  plaintiff,  but  we  do  not  deem 
it  necessary  to  pass  upon  his  objections.  We  have  detailed 
none  of  this  portion  of  the  evidence,  for,  in  our  view,  it  is 
immaterial;  and,  outside  of  it,  upon  principles  to  which  it 
has  no  relation,  the  judgment  should  not  be  suffered  to  stand. 
The  position  taken  for  the  defendant  is  that  Blake  was  the 
agent  of  the  bank;  that  what  he  did  in  the  way  of  procuring 
the  notes  was,  in  effect,  done  by  the  bank  itself;  and  that  the 
bank  was,  therefore,  not  an  innocent  purchaser  for  value,  but 
was  merely  the  temporary  holder  of  notes  given  without  con- 
sideration, under  an  agreement,  by  which  it  was  bound,  that 
their  collection  would  never  be  enforced.  This  theory  is,  in 
a  considerable  degree,  deduced  from  the  evidence  to  which 
we  have  just  alluded,  and  which  we  have  not  otherwise 
noticed.  But  we  may  concede  without  restriction  or  qualifi- 
cation the  existence  of  all  the  conditions  which  counsel  find  in 
the  evidence,  and  still  a  judgment  for  the  defendant  does  not 
result.  Whatever  relations  Mr.  Blake  may  have  sustained  to 
the  bank,  how  completely  soever  it  may  have  been  subject  to 
his  control  and  bound  by  his  acts,  the  concern  was  a  national 
banking  corporation,  the  management  of  which  was  regulated 
by  the  act  of  congress  in  pursuance  of  which  it  was  organized. 
That  act  is  title  62  of  the  Revised  Statutes  of  the  United 
States  [U.  S.  Comp.  St.  1901,  p.  3453].  It  provides  that  the 
total  liabilities  to  the  bank  of  any  person,  firm,  or  corpora- 
tion for  money  borrowed  shall  at  no  time  exceed  one-tenth  of 
its  capital  stock  actually  paid  in,  but  that  the  discount  of 
commercial  or  business  paper  owned  by  the  person  negotiat- 
ing the  same  shall  not  be  considered  as  money  loaned.  It 
imposes  upon  the  bank  the  duty  of  making  and  transmitting 
to  the  comptroller  of  the  currency  five  reports  during  each 
year,  verified  by  the  oath  or  affirmation  of  its  president  or 
cashier,  and  attested  by  the  signatures  of  at  least  three  of  its 
directors,  each  of  such  reports  to  exhibit  the  resources  and 
liabilities  of  the  bank  on  any  past  day  by  him  specified;  and 
exacts  the  publication  of  each  report,  as  made  to  the 
comptroller,  in  some  newspaper  in  the  place  where  the  bank 
is  located,  or,  if  none  be  there,  then  in  the  newspaper  that  is 
nearest.  It  provides  for  the  appointment  by  the  comptroller 
of  a  suitable  person  or  persons  to  inspect  the  business  of  each 
bank,  with  power  to  make  a  thorough  examination  into  all  its 
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affairs,  and  requires  him  to  make  to  the  comptroller  a  full  and 
detained  report  of  its  condition;  and  it  provides  that,  if  the 
directors  of  any  national  banking  association  shall  violate,  or 
knowingly  permit  any  of  its  officers,  agents,  or  servants  to 
violate,  any  of  the  provisions  of  the  act,  all  of  its  rights  and 
privileges  shall  be  forfeited;  the  violation  to  be  determined 
and  adjudged  in  the  proper  court  atthesuit  of  the  comptroller. 
At  the  time  the  notes  of  which  those  before  us  were  renewals 
were  made,  indorsed,  and  delivered  to  the  bank,  the  provision 
forbidding  a  loan  to  one  person  or  corporation  of  an  amount 
greater  than  one-tenth  of  the  capital  stock  had  been  violated. 
The  next  report  to  the  comptroller  by  the  bank,  or  the  bank 
examiner,  of  its  condition,  would  infallibly  show  that  it  had 
become  liable  to  a  forfeiture  of  its  rights  and  privileges;  and 
these  notes  were  obtained  and  delivered  to  the  bank  for  the 
express  purpose  of  making  it  appear  that  the  requirements  of 
the  provision  had  been  observed.  Accordingly,  the  overdrafts 
were  extinguished  to  the  extent  of  the  face  of  the  notes,  and 
the  notes  were  entered  on  the  books  as  discount  paper.  To 
all  appearances  they  were  commercial  paper,  owned  by  the 
person  negotiating  them,  and  therefore  not  subject  to  the 
inhibition  as  to  the  amount  which  might  be  loaned  to  one 
person.  To  the  bank  examiner,  when  he  should  make  his 
examination;  to  the  comptroller,  when  he  should  receive  the 
reports  of  the  bank  and  of  the  examiner;  and  to  the  public, 
when  the  bank's  reports  should  be  published,— these  notes 
would  appear  as  bona  fide  assets  of  the  bank.  Now,  the 
defendant  knew  the  exact  purpose  for  which  the  notes  were 
taken.  He  was  advised  that  the  payees  of  the  notes  had — to 
use  his  own  language— "obtained  overdrafts  and  had  obtained 
a  line  of  discount  which  was  in  excess  of  what  the  bank  was 
able  to  loan  them,  and  keep  within  the  requirements  of  the 
banking  law."  According  to  his  testimony,  he  was  also 
advised  that  his  notes  were  wanted  for  the  purpose  of  reduc- 
ing the  overdrafts;  and,  according  to  Mr.  Blake,  when  he  was 
requested  to  sign  the  notes,  he  received  full  information  of  the 
situation.  The  notes  were  used  to  give  the  bank  an  appear- 
ance of  soundness,  to  prevent  a  suspicion  to  the  contrary  on 
the  part  of  the  bank  examiner  and  the  comptroller,  and, 
through  the  published  reports  of  the  bank  to  the  comptroller, 
to  acquire  the  confidence  of  the  public.  It  is  true  that  no 
consideration  moved  to  the  defendant,  but  the  overdrafts  were 
extinguished  on  the  books  of  the  bank  to  the  extent  of  the 
face  of  the  notes,  and  the  release  of  the  bank's  claim  on 
account  of  the  overdrafts  was  a  sufficient  consideration  for  the 
defendant's  promise. 

But  it  is  said  that  there  was  no  intention  to  release  any 
claim  of  the  bank  on  account  of  the  overdrafts;  that  the 
entries  by  which  they  were  apparently  paid  were  made  merely 
to  give  a  better   appearance  to  the  bank's  statements;    but 


122  LOANS  [vol  V 

Murphy  v.  Gumaer 

that,  when  the  overdrafts  were  paid,  as  they  were  expected 
to  be,  the  notes  were  to  be  returned  to  the  defendant.  In 
other  words,  the  contention  is  that  the  apparent  release  of 
the  debts  evidenced  by  the  overdrafts  was  fictitious;  that, 
while  they  appeared  to  be  released,  they  were  not  in  fact 
released;  and  that,  therefore,  the  supposed  release  did  not 
constitute  a  consideration  for  the  notes.  Conceding  that  the 
facts  were  as  counsel  states  them,  we  are  unable  to  see  wherein 
they  are  of  any  avail  to  the  defendant.  We  do  not  think 
he  is  in  a  position  to  say  that  the  books  did  not  speak  the 
truth.  This  controversy  is  not  between  the  bank  and  the 
defendant.  The  suit  was  brought  by  the  receiver,  and  he  is 
a  representative  of  the  creditors  of  the  bank.  Its  assets  con- 
stitute a  trust  fund  in  his  hands  for  their  benefit.  See  Riddle 
v.  Bank  (C.  C.)  27  Fed.  1^03;  Case  v.  Terrell,  11  Wall.  199, 
20  L.  Ed.  134.  In  accordance  with  the  provisions  of  the 
national  banking  act,  it  is  his  duty  to  cause  debts  due  to  the 
bank  to  be  collected,  and  its  property  to  be  sold,  and,  if  nec- 
essary for  the  payment  of  the  debts  due  from  it,  to  enforce 
the  individual  liability  of  the  shareholders.  He  pays  over  the 
money  he  receives  to  the  treasurer  of  the  United  States,  sub- 
ject to  the  order  of  the  comptroller;  and  the  latter,  after  full 
provision  has  been  made  for  refunding  any  deficiency  in 
redeeming  the  notes  of  the  bank,  makes,  from  time  to  time, 
ratable  dividends  on  the  claims  of  creditors  which  have  been 
proven;  and  what  is  left,  if  anything,  is  paid  over  to  the 
shareholders.  That  the  bank  had  creditors, — that  it  received 
deposits,  and  did  a  general  banking  business, — the  evidence 
abundantly  shows.  The  defendant  was  instrumental  in  cloth- 
ing the  bank  with  such  an  appearance  of  genuine  assets  as 
induced  the  comptroller  to  regard  it  as  sound,  and  to  suffer 
it  to  continue  in  business.  In  the  reports  which  were  trans- 
mitted to  him  these  notes  figured  as  resources,  and  the  pub- 
lic had  a  right  to  rely  on  the  reports  when  they  were 
published.  If  the  defendant  was  not  liable  on  the  notes,  the 
comptroller  was  deceived,  and  the  persons  who  dealt  with  the 
bank,  and  intrusted  it  with  their  money,  were  also  deceived. 
However  valid  the  defense  might  be  if  the  bank  were  plain- 
tiff, the  defendant,  who,  when  he  gave  the  notes,  knew 
exactly  the  purpose  for  which  they  were  to  be  used,  is  estopped 
to  say,  as  against  the  creditors,  that  they  were  other  than 
what,  on  their  face,  they  purported  to  be,  or  that  the  appear- 
ance which  was  given  to  the  books  was  not  genuine. 

The  plaintiff  requested  an  instruction  that  under  the  law 
and  evidence  the  jury  should  return  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  due  on  the  notes;  and,  this  request 
being  refused,  ask  an  instruction  that,  if  the  jury  found  from 
the  evidence  that  the  notes  were  given  with  the  intention  of 
having  them  appear  on  the  books  of  the  bank  and  be  included 
in  the  published  statements  of  the  bank  as  valid   assets,  and 
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that  the  notes  were  so  used,  the  defendant  was  estopped  to 
say  that  the  notes  were  not  valid,  and  were  not  intended  to 
be  paid;  which  was  also  refused.  The  latter  request,  in  our 
opinion,  correctly  stated  the  law  applicable  to  the  case,  but 
the  proposed  instruction  was  faulty  in  submitting  to  the  jury 
a  question  upon  which  there  was  no  conflict  in  the  evidence. 
The  only  question  which  the  case  presented  was  one  of  law, 
and  the  instruction  to  find  for  the  plaintiff  the  amount  due 
upon  the  notes  should  have  been  given. 

The  judgment  will  be  reversed,  with  instruction  to  the  trial 
court  to  enter  judgment  in  the  plaintiff's  favor  for  the  face  of 
the  notes,  with  accrued  interest,  less  any  credits  to  which 
they  may  appear  to  be  entitled.     Reversed. 
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[Supretne  Court  of  Nebraska,  Oct.  g,igo2.) 
[91  N.  W.  Rep.  860.] 

Gaming — Speculative  Dealing  in  Grain. 

Evidence  examined,  and  held  to  establish  the  fact  that  the  transac- 
tions complained  of  were  mere  speculations  on  the  rise  and  fall  of  the 
market  price  of  grain  on  the  board  of  trade,  and  were  therefore  illegal 
and  void. 

Same — Same — Drafts  Drawn  by  Defaulting  Cashier  to  His  Own  Order 
—Notice.* 

The  drafts  used  in  the  deals  complained  of,  having  been  drawn  to 
the  order  of  the  cashier  of  the  bank  which  was  defrauded,  by  himself, 
or  at  his  instance  by  the  assistant  cashier,  were  sufficient,  of  themselves, 
to  put  the  defendant  upon  inquiry  as  to  the  nature  and  ownership  of 
the  funds  used  by  them  in  the  transactions. 
Same — Same — Same — Liability  of  Broker. 

The  broker  in  such  transactions  will  be  held   liable  to  the  true  owner 
of  the  funds,  even   if  he  has    no  knowledge   of  the  ownership  thereof. 
Grain    Exchange  v.  Bendinger,  48  C.  C.  A.  726,    109  P^ed.  926,  56  L.  R. 
A.  875. 
Same— Same — Same — Same — Defense. 

Payment  to  the   joint   tort   feasor,    without    tracing  the   money  into 
the  hands  of  its   owner,  is  no   defense  in  an    action   against  the  broker 
to  recover  the  money  lost  in  such  deals. 
Same — Same — Same — Same. 

In  such  an  action  the  broker  should  be  charged  with  the  amount  of 
the  trust  fund  actually  received  and  converted  by  him,  and  he  is 
entitled  to  credit,  by  way  of  mitigations  of  damages,  for  all  of  the 
money  repaid  by  him  which  can  be  traced  back  into  the  hands  of  the 
owner  thereof. 
Subrogation — Sureties. 

When  a   bank  cashier   is  a   defaulter  to  his  bank    for  money  used  in 
gambling  on  the  board  of  trade,    and  his   sureties  to   the   bank  pay  his 
shortage,  they   are    subrogated  to   the   rights   of  the  bank   against   the 
broker  with  whom  the  money  was  lost. 
Case  at  Bar, 

Evidence  examined,  and  held  not  sufficient  to  sustain  the  verdict. 

Commissioners'    opinion.     Department    No.  2.     Error    to 
district  court,  Douglas  county;  Slabaugh,  Judge. 
"Not  to  be  officially  reported." 

Action  by  Herman  Mendel  against  James  E.  Boyd.  There 
was  judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Gaines,  Kelby,  Storey  &  Martin,  and  John  P.  Breen,  for 
plaintiff  in  error. 

S.  R.  Rush  and  Howard  B.  Smith,  for  defendant  in  error. 

BARNES,  C.  This  suit  was  commenced  in  the  district 
court  of  Douglas  county  by  Herman  Mendel  against  James 

*See  Gale  v.  Chase  Nat.  Bank  (C.  C.  A.),  3  Bank.  Cas.  31,  and 
note,  38. 
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E.  Boyd  to  recover  a  judgment  on  account  of  certain  money  of 
the  State  Bank  of  Neola,  alleged  to  have  been  lost  by  one  J. 
C.  Watts,  cashier  of  the  said  bank,  to  Boyd,  in  speculating 
with  him  in  certain  gambling  transactions  on  the  rise  and  fall 
of  the  market  price  of  grain;  the  transactions  being  commonly 
known  as  bucket-shop  or  board  of  trade  deals.  It  appears 
from  the  record  and  bill  of  exceptions  that  in  May,  1896,  J. 
C.  Watts,  who  was  cashier  of  the  State  Bank  of  Neola,  com- 
menced to  withdraw  its  funds,  and  to  speculate  with  them  in 
the  manner  aforesaid;  that  his  deals  were  made  by  and 
through  George  H.  Sidwell  &  Co.,  of  Chicago,  and  James  E. 
Boyd,  of  Omaha.  So  far  as  the  record  shows,  these  parties 
had  nothing  to  do  with  each  other;  the  deals  being  separate 
and  distinct  transactions.  It  is  claimed  that  19  of  the  bank's 
drafts  were  drawn  to  the  order  of  J.  C.  Watts,  amounting  in 
all  to  $21,125,  on  the  Chemical  National  Bank  of  New  York 
City,  and  indorsed  by  him  to  Boyd.  These  drafts  were  drawn 
by  Watts  himself,  or  his  assistant  cashier  at  his  instance,  and 
were  traced  directly  to  the  defendant,  who  admitted  that  he 
received  the  money  thereon.  It  is  claimed  that  certain  other 
drafts  were  drawn  to  Watts,  and  indorsed  by  him  to  Sidwell 
&  Co.,  of  Chicago,  and  there  was  thus  used  of  the  bank's 
money  over  $46,000;  that  $18,500  of  the  money  received  by 
Boyd  has  never  been  returned  to  the  bank;  that  the  plaintiff, 
Mendel,  and  one  Dillin  were  sureties  to  the  bank  on  the  bond 
of  Watts  as  its  cashier,  and,  as  such  sureties,  had  paid  the 
shortage  in  full;  that  Dillin  had  transferred  all  of  his  rights 
by  reason  of  such  payment  to  the  plaintiff,  who  was  there- 
after and  thereupon  subrogated  to  the  rights  of  the  bank  as 
against  Boyd.  The  plaintiff  prayed  for  a  judgment  against 
the  defendant  for  the  sum  of  $21,125.  The  cause  was  tried 
to  a  jury,  and  a  verdict  was  returned  for  the  defendant.  Judg- 
ment was  rendered  thereon,  and  plaintiff  thereupon  prosecuted 
error  to  this  court.  We  find  very  little,  if  any,  conflict  in  the 
evidence.  It  is  established  beyond  question  that  Boyd  re- 
ceived of  Watts  $21,125  of  the  bank's  money;  that  he  has  re- 
turned to  Watts  as  much  as,  or  more  than,  that  amount,  but 
he  was  only  able  to  trace  a  part  of  it  back  into  the  bank, 
leaving  a  balance,  which,  so  far  as  this  record  is  concerned, 
must  be  treated  as  having  never  been  returned. 

1.  The  evidence  contained  in  the  record  and  bill  of  excep- 
tions fully  sustains  the  view  of  the  trial  court  that  the  deals 
between  J.  C.  Watts  and  the  defendant  were  speculations  on 
the  rise  and  fall  of  the  market  price  of  grain, — mere  gambling 
transactions, — and  were  therefore  illegal  and  void.  They 
clearly  fall  within  the  rule  of  Rogers  v.  Marriott,  59  Neb.  759, 
82  N.  W.  21;  Sprague  v.  Warren,  26  Neb.  326,  41  N.  W.  11 13, 
3  L.  R.  A.  679;  Watte  v.  Wickersham,  27  Neb.  457,  43  N. 
W.  259. 

2.  It  is  contended  by  plaintiff  that  the  judgment  should  be 
reversed,  and  that  defendant  is  liable  for  all  of  the   losses  of 
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the  bank.  It  is  claimed  that,  the  defendant  having  joined 
with  Cashier  Watts  in  these  illegal  transactions,  he  became  a 
joint  tort  feasor,  and  liable  jointly  and  severally  with  him  for 
all  of  the  money  he  took  from  the  bank.  The  courts  have 
always  held  the  broker  liable  for  the  money  received  by  him 
in  deals  of  this  kind.  In  the  case  of  Lamson  v.  Beard,  36  C. 
C.  A.  56,  94  Fed.  30,  45  L.  R.  A.  822,  the  court  held  that 
drafts  drawn  to  the  order  of  the  president  of  a  bank  on  its 
correspondents,  for  funds  of  such  bank  on  deposit  with  them, 
and  paid  to  certain  brokers  for  margins  on  transactions  in 
futures,  carried  for  the  president  personally,  were  sufficient  of 
themselves  to  put  the  brokers  on  their  inquiry  as  to  the  presi- 
dent's authority  to  draw  them.  They  were  therefore  held  lia- 
ble to  the  bank  for  the  proceeds  of  the  drafts.  The  drafts  in 
question  in  this  case,  having  been  drawn  to  the  order  of  the 
cashier,  were  sufficient  of  themselves  to  put  the  defendant 
upon  inquiry  as  to  the  ownership  of  the  funds.  The  courts 
now  hold  that  the  broker  is  liable,  without  regard  to  the 
question  of  his  knowledge  of  the  nature  of  the  funds.  Grain 
Exchange  v.  Bendinger,  48  C.  C.  A.  726,  109  Fed.  926,  56 
L.  R.  A.  875.  The  reason  of  the  rule  is  "that  the  broker  is 
not  a  bona  fide  holder  for  value. ' '  An  act  that  is  criminal  and 
void  cannot  be  said  to  be  founded  on  good  faith  or  a  valuable 
consideration.  A  third  person  holding  money,  and  defending 
against  the  owner,  must  show  some  better  case  than  that  he 
acquired  the  money  in  violation  of  law.  Grain  Exchange  v. 
Bendinger,  supra.  This  is  extending  the  liability  to  the  limit, 
and  we  decline  to  go  further  and  make  the  defendant  liable 
for  funds  which  he  never  received.  We  hold  the  rule  to  be, 
in  this  case,  that  the  defendant  should  be  charged  with  the 
amount  of  the  bank's  funds  which  were  actually  paid  to  him, 
but  he  is  not  liable  for  the  money  paid  to  Sidwell  &  Co.  It  is 
alleged  in  the  petition  that  he  received  of  the  bank's  money 
$21,125.00,  and  the  proof  contained  in  the  record  supports 
this  allegation.  The  instructions  of  the  trial  court  on  this 
point  were  correct,  and  should  be  upheld. 

3.  It  is  contended  by  the  plaintiff  that  the  money  returned 
should  be  credited  according  to  the  rule  of  application  of  pay- 
ments, by  which  each  sum  of  money  returned  to  the  bank 
should  be  applied  to  the  payment  of  Watt's  oldest  indebted- 
ness first.  The  result  of  such  a  rule  in  this  case  would  be  to 
charge  the  defendant  with  all  of  the  money  withdrawn  from 
the  bank,  no  matter  to  whom  paid,  and  thus  plaintiff,  in 
effect,  would  receive  the  benefit  of  his  contention  that  Boyd 
was  liable  not  only  for  the  money  which  he  received,  but  also 
that  which  was  paid  over  to  George  H.  Sidwell  &  Co.  The 
trial  court  refused  to  so  hold,  and  instructed  the  jury  that 
defendant  was  entitled  to  credit,  by  way  of  mitigation  of  dam- 
ages, for  all  the  money  which  was  traced  back  directly  into 
the  bank,  or  to  its  correspondent  banks  for  its  use  and  bene- 
fit.    We   approve   of   this   rule.     The    defendant   should   be 
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charged  with  all  of  the  bank's  money  actually  paid  to  and 
received  by  him  in  these  grain  deals,  and  should  have  credit, 
by  way  of  reduction  of  damages,  for  all  the  money  paid  back 
by  him  to  Watts  which  was  traced  back  to  the  bank,  or  for 
which  it  got  credit  in  its  correspondent  banks.  The  measure 
of  recovery  in  this  case  would  be  the  difference,  if  any,  between 
such  sums,  together  with  interest  thereon  at  the  rate  of  7  per 
cent,  per  annum  from  the  time  of  the  payment  of  the  shortage 
by  the  plaintiff.  We  further  hold  that  payment  of  the  funds 
back  to  Watts  without  tracing  them  direct  to  the  bank,  the 
owner  thereof,  is  no  defense  in  this  action. 

4.  It  is  contended  by  plaintiff  that  the  verdict  is  not  sus- 
tained by  the  evidence.  The  proof  shows,  beyond  question, 
that  the  defendant  received  from  J.  C.  Watts  $21,125  of  the 
bank's  money;  that  he  was  able  to,  and  did,  trace  back  into 
the  bank  so  much  of  the  money  paid  by  him  to  Watts  on  these 
grain  deals;  that  the  balance  so  unaccounted  for  was  about 
$3,500.  It  is  claimed  by  the  defendant  that  the  verdict  was 
supported  by  the  evidence,  because  in  the  deposition  of  Watts, 
which  appears  in  the  record,  he  testified  that  he  had  returned 
all  of  the  money  to  the  bank  but  four  or  five  hundred  dollars. 
All  the  rest  of  the  evidence  tends  to  show  that  the  shortage 
was  in  the  neighborhood  of  $3,500.  Therefore,  in  any  event, 
the  verdict  in  this  case  should  have  been  for  the  plaintiff. 
We  are  satisfied  that  a  verdict  for  $3,500  would  not  have  been 
excessive.  For  this  reason,  the  judgment  herein  must  be 
reversed. 

5.  The  plaintiff  having  shown  that  he  was  one  of  the  bonds- 
men of  Watts,  and  that  he,  with  others,  paid  the  losses  of  the 
bank  occasioned  by  the  transactions  complained  of,  and  hav- 
ing obtained  an  assignment  of  the  rights  of  his  co-surety,  he 
was  thereupon  subrogated  to  all  the  rights  of  the  bank,  and 
can  maintain  this  suit. 

For  the  reasons  stated  in  the  foregoing  opinion,  we  recom- 
mend that  the  judgment  of  the  district  court  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

OLDHAM  and  POUND,  CC,  concur. 

PER  CURIAM.  The  conclusion  reached  by  the  commis- 
sioners is  approved,  and,  it  appearing  that  the  adoption  of 
the  recommendation  made  will  result  in  a  right  decision  of  the 
cause,  it  is  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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(Supreme  Court  of  Wyoming,  Nov,  2^,  1902. ) 

[70  Pac.  Rep.  726.] 
New  Trial. 

Rev.  St.  S  3660,  provides  that  on  the  trial  of  questions  of  fact  by  the 
court,  on  request  of  either  party  -with  a  vievsr  to  exception,  the  court 
shall  state  in  vfriting-  its  conclusions  of  fact  separately  from  its  conclu- 
sions of  law  :  held,  that  a  recital  in  the  motion  for  a  new  trial,  or 
in  an  affidavit  attached  thereto,  that  such  request  was  made,  is  not  a 
sufficient  showing  in  the  record  that  it  was  actually  made,  and  in  due 
season. 
Same. 

Such  a  request,  not  made  until  after  the  judge  had  verbally  announced 
his  decision  and  directed  the  preparation  of   the  decree,   more  than   five 
months  after  the  submission  of  the  case,  came  too  late. 
Mortgages — Acknowledgment. 

Under  Rev.  St.  §  2770,  providing  that  every  mortgage  of  a  homestead 
shall  be  absolutelj'  void  unless  the  wife  shall,  separately  from  her  hus- 
band, sign  and  acknowledge  the  instrument  before  an  officer,  who  shall 
apprise  her  of  her  right,  and  the  effect  of  her  signing  and  acknowledg- 
ing, and  that  the  acknowledgment  as  well  as  the  instrument  shall  con- 
tain a  clause  expressly  showing  that  the  parties  intended  to  release  the 
homestead,  a  mortgage  in  which  the  acknowledgment  is  not  taken  as 
required  is  ineffectual  to  pass  the  homestead  right. 
Same— Same. 

In  view  of  Rev.  St.  J^  2602,  making  the  certificate  of  acknowledgment 
presumptive  evidence  ;  and  section  2739,  whereby  the  proper  acknowledg- 
ment of  an  instrument  conveying  an  interest  in  land  is  a  prerequisite  to 
its  being  read  in  evidence  in  the  first  instance  ;  and  the  statute  in  regard 
to  the  acknowledgment  of  recorded  instruments, — an  acknowledg- 
ment taken  before  an  officer  financially  or  beneficially  interested  in  a 
transaction  is  void. 
Mortgages  to  Bank — Acknowledgment  before  Its  Cashier.* 

A  cashier  of  a  bank,  who  was  also  a  stockholder  therein,  had  such  an 
interest  in  a  mortgage  given  to  secure  a  note  of  which  the  bank  was  the 
beneficial  owner  as  to  render  void  the  acknowledgment   thereof    taken 
by  him. 
Mortgages — Limitations — Pleading. 

In  an  action  to  foreclose  a  mortgage,  an  allegation  in  the  answer  of  a 
second  mortgagee,  that  its  lien  was  prior  and  superior  to  that  of  plain- 
tiff was  not  sufficient  as  a  plea  of  limitations  as  barring  plaintiff's  lien 
so  far  as  the  second  mortgagee  was  concerned. 
Amendment  after  Trial. 

Such  allegation  was  not  a  sufficient  basis,  without  a  further  showing, 
for  an  amendment  after  trial,  setting  up  the  defense  of  limitation. 
Appeal — Review. 

Where  it  did  not  appear  whether  a  renewal  note  secured  by  the  old 
mortgage  increased  the  rate  of  interest,  the  supreme  court  cannot  assume 
such  fact  in  order  to  reverse  a  judgment  on  the  alleged  ground  that  the 
renewal  increased  the  burden  on  the  incumbered  premises,  thereby 
rendering  a  subsequent  mortgage  a  prior  lien. 
Mortgages — Taking  New  Notes. 

The  taking  of  a  new  note  with  an  extension  of  time  in  place  of  one 

*See  Wilson  v.  Griess  (Neb.),  4  Bank.  Cas.  532. 
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secured  by  a  mortgag-e  did  not  impair  the  security  of  the  mortgage 
against  subsequent  incumbrances,  where  it  did  not  appear  to  have  been 
the  intention  of  the  parties  to  thereby  extinguish  the  old  debt. 

Renewal  Notes. 

Where  a  renewal  note  extended  the  time  of  payment  two  years,  a 
clause  therein  that.a  30-day  default  in  the  payment  of  the  annual  interest' 
should  render  the  whole  debt  due  at  once  at  the  option  of  the  holder  was 
not  void. 

Pleading. 

A  note  payable  " after  date,'"  and  providing  that  the    whole   debt 

should  become  due  at  the  holder's  option  on  a  30-days  default  in  the  pay- 
ment of  interest,  together  with  a  mortgage  containing  like  provisions, 
was  transferred  to  plaintiff  by  the  payee  as  collateral.  In  an  action  to 
foreclose  the  mortgage  the  petition  alleged  that  a  certain  writing  in  the 
nature  of  an  extension  was  executed  by  the  maker  to  the  payee,  and 
mentioned  such  writing  as  the  maker's  contract  of  renewal.  The 
alleged  default  for  which  foreclosure  was  sought  was  based  on  a  failure 
to  pay  the  original  note  on  demand,  or  the  annual  installments  of 
interest  and  taxes:  held,  that  the  petition  did  not  declare  on  the 
extension. 

Error  to  district  court,  Sheridan  county;  Richard  H.  Scott, 
Judge. 

Action  by  the  Citizens'  State  Bank  of  Dubuque,  Iowa, 
against  George  Tschirgi,  the  First  National  Bank  of  Sheridan, 
Wyo.,  and  others.  From  a  decree  in  favor  of  plaintiff  and  the 
other  defendants,  the  First  National  Bank  of  Sheridan  brings 
error.     Affirmed. 

E.  E.  Enterline  and  N.  K.  Griggs,  for  plaintiff  in  error. 

E.  E.  Lonabaugh,  for  defendant  in  error  Citizens'  State 
Bank. 

W.  S.  Metz  and  J.  F.  Hoop,  for  defendants  in  error  George 
and  Marie  T.  Tschirgi. 

POTTER,  C.  J.  This  suit  was  instituted  in  the  district 
court  April  22,  1899,  by  the  Citizens'  State  Bank  of  Dubuque, 
Iowa,  for  the  purpose  of  foreclosing  three  certain  real  estate 
mortgages  executed  by  George  Tschirgi  and  his  wife,  Marie 
T.  Tschirgi,  to  secure  the  payment  of  certain  promissory  notes 
given  by  said  George  Tschirgi,  or  by  him  and  his  wife. 
Matthew  Tschirgi,  the  father  of  George,  the  First  National 
Bank  of  Sheridan,  and  E.  A.  Whitney  were  made  parties 
defendant  as  having  or  claiming  to  have  some  interest  in  or 
liens  upon  the  lands  covered  by  the  mortgages.  Pending  the 
settlement  of  the  issues  in  the  case,  Catherine  Tschirgi,  the 
wife  of  Matthew,  was  made  a  party  defendant,  and  her  interest 
was  disclosed  by  appropriate  pleadings,  as  was  also  the 
interest  of  Matthew  Tschirgi.  Simeon  E.  Baldwin  does  not 
seem  to  have  appeared  in  the  cause  until  the  rendition  of  the 
final  decree,  whereby,  by  consent  of  all  the  parties,  the  title 
to  a  certain  tract  of  the  lands  involved  was  quieted  in  him. 
The  First  National  Bank  of  Sheridan,  being  interested  in  the 
lands,  or  a  part  thereof,  as  the  owner  of  a  mortgage  executed 
5  Bkg  Cas— 9 
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to  E.  A.  Whitney  by  said  George  and  Marie  T.  Tschirgi, 
appeared  and  answered,  and  by  cross-petition  set  forth  its 
mortgage,  and  prayed  for  its  foreclosure,  alleging  the  same 
to  constitute  a  lien  superior  and  prior  to  the  mortgages  held 
by  the  plaintiff,  notwithstanding  that  it  was  subsequent  as  to 
time  of  execution.  Five  separate  tracts  of  land  were  originally 
involved  in  the  controversy,  but  in  this  court  the  contest  is 
narrowed  to  two  of  the  tracts.  The  title  to  one  of  the  tracts 
originally  involved  was,  as  above  stated,  quieted  in  Simeon 
E  Baldwin  by  consent  of  all  the  parties;  and  by  like  consent 
the  title  to  another  tract  was  quieted  in  Matthew  Tschirgi. 
A  third  tract,  upon  which  the  plaintiff  was  decreed  a  first  and 
prior  lien  under  one  of  its  mortgages,  is  out  of  the  case,  the 
defendant  bank,  plaintiff  in  error  here,  not  complaining  of 
the  decree  in  that  respect.  By  the  final  decree  of  the  dis- 
trict court  the  mortgages  upon  the  other  two  tracts  held  by 
the  plaintiff,  the  Citizens'  State  Bank  of  Dubuque,  were  found 
and  adjudged  to  be  prior  and  superior  to  the  mortgage  of  the 
defendant  bank,  the  First  National  Bank  of  Sheridan,  and  the 
mortgage  of  the  last-named  bank  was  adjudged  void  so  far  as 
it  affected  the  homestead  of  the  mortgagors;  and  in  the  decree 
providing  for  the  sale  of  the  homestead  the  homestead  ex- 
emption of  $1,500  was  ordered  paid  to  said  George  and  Marie 
T.  Tschirgi,  after  satisfaction  of  the  amount  due  upon  the 
mortgage  of  the  Citizens'  State  Bank  covering  that  tract,  and 
before  tha  application  of  any  of  the  proceeds  of  the  sale 
thereof  towards  the  mortgage  thereon  of  the  First  National 
Bank.  The  First  National  Bank  of  Sheridan  brings  the  cause 
here  on  error,  and  complains  of  the  decree  in  so  far  as  it  re- 
lates to  the  homestead  and  the  validity  of  its  mortgage  cov- 
ering the  same,  and  adjudges  the  mortgages  of  the  plaintiff 
bank  to  constitute  superior  liens  upon  the  two  tracts  now  in 
controversy.  Before  proceeding  to  a  discussion  of  these 
matters,  we  will  dispose  of  a  preliminary  question  raised  by 
plaintiff  in  error. 

The  cause  was  tried  and  submitted  to  the  court,  and  there- 
upon taken  under  advisement  on  the  4th  day  of  January,  1900. 
Final  decree  and  judgment  was  rendered  August  30,  igoo. 
The  findings  of  the  court,  to  some  extent,  at  least,  are  con- 
tained in  the  decree;  but  it  is  contended  that  there  is  not 
separate  statement  of  the  conclusions  of  fact  and  law,  and  it 
is  urged  that  error  was  conrmitted  by  the  court  in  failing  to 
state  its  conclusions  of  law  and  fact  separately  as  requested  by 
the  plaintiff  in  error.  It  may  be,  and  doubtless  should  be, 
conceded  that  the  decree  does  not  in  form  and  substance 
amount  to  a  separate  statement  of  the  conclusions  of  law  and 
fact,  as  contemplated  by  the  statute  providing  therefor,  when 
requested;  indeed,  the  decree  states  that  the  issues  are  found 
generally  for  the  plaintiff.  The  statute  on  the  subject  is  as 
follows:  "Upon  the  trial  of  questions  of  fact  by  the  court,  it 
shall  not  be  necessary  for  the  court  to  state  its  findings,  ex- 
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cept,  generally,  for  the  plaintiff  or  defendant,  unless  one  of  the 
parties  request  it,  with  the  view  ot  excepting  to  the  decision 
of  the  court  upon  the  questions  of  law  involved  in  the  tiial, 
in  which  case  the  court  shall  state  in  writing  the  conclusions 
of  fact  found  separately  from  the  conclusions  of  law."  Rev. 
St.  §  3660.  One  of  the  grounds  for  new  trial  set  forth  in  the 
motion  therefor  was  that  the  court  erred  in  failing  and  re- 
fusing to  state  and  find  its  conclusions  of  fact  and  law  sep- 
arately, as  requested  by  defendant  bank;  and  attached  to  the 
motion  appears  to  have  been  an  affidavit  of  the  attorney  for 
the  bank,  setting  forth  that,  "after  the  said  cause  had  been 
submitted  to  the  aforesaid  court  for  its  decision  and  judgment, 
and  after  the  presiding  judge  had  indicated  what  his  decision 
or  the  decision  of  the  court  would  be,  and  had  requested  the 
attorney  for  the  plaintiff  to  draw  up  the  decree  in  accordance 
therewith,  but  before  entering  of  the  decision  and  judgment 
in  the  said  action,  to  wit,  on  or  about  the  20th  of  June,  igoo, 
affiant,  in  behalf  of  the  defendant  bank,  made  request  in  writ- 
ing of  the  said  presiding  judge  that  the  said  court  and  judge 
should  state  and  find  its  conclusions  of  fact  and  of  law  sepa- 
rately." The  record  is  elsewhere  silent  respecting  the  request 
for  separate  findings,  and  for  this  reason  we  think  that  the 
question  is  not  presented.  The  record  should  disclose  that  a 
request  for  separate  statement  of  conclusions  of  fact  and  law 
was  in  fact  made,  and  that  it  was  made  in  due  season.  And 
a  recital  in  the  motion  for  new  trial,  or  a  statement  in  the 
affidavit  attached  to  the  motion,  that  a  request  was  made,  is 
insufficient.  Smith  v.  Uhler,  99  Ind.  140;  Nickless  v.  Pear- 
son, 126  Ind.  477,  26  N.  E.  478;  Van  Horn  v.  State,  5  Wyo. 
501,  40  Pac.  964;  Elliott,  App.  Proc.  §  732.  But  not  having 
been  made  until  after  the  judge  had  announced  his  decision 
and  directed  the  preparation  of  the  decree, — more  than  five 
months  after  the  cause  had  been  submitted, — the  request  came 
too  late.  The  court  was  not  then  required  to  comply  with  it. 
Elliott,  App.  Proc.  §  732;  City  of  Toledo  v.  Barnes,  i  Ohio 
N.  P.  188;  Wilcox  V.  Byington,  36  Kan.  212,  12  Pac.  826; 
Ross  V.  Barker,  58  Neb.  402,  78  N.  W.  730.  In  the  case  last 
above  cited,  under  a  statute  precisely  like  our  own,  the 
Nebraska  court  say  that:  "It  is  proper,  in  order  that  the  trial 
iudee  may  examine  and  consider  the  questions  of  fact  and 
law,  and  formulate  and  prepare  the  requisite  statements,  that 
the  request  should  be  made  at  the  time  of  the  trial,  and  not 
later  than  at  the  final  Eubmission  of  the  cause  fcr  decision,  or 
at  a  later  time,  to  be  fixed  by  the  court.  The  judge  should 
not  be  called  upon  at  the  same  time  of  the  rendition  of  the 
decree  to  then  particularize  in  regard  to  every  conclusion  of 
fact  and  also  of  law.  He  undoubtedly  might  and  may  do  so. 
We  think  it  discretionary  with  him,  if  the  request  is  made 
later  than  at  the  time  we  have  indicated,  whether  he  will 
comply  with  it  or  not." 

The  mortgage  held  by  the  plaintiff  in  error,  and  under  its 
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cross-petition  sought  to  be  foreclosed,  covered,  in  addition  to 
other  lands,  a  tract  of  i6o  acres  found  to  be  the  homestead  of 
the  mortgagors,  George  and  Marie  T.  Tschirgi.  The  mort- 
gage was  given  by  them  to  E.  A.  Whitney  to  secure  the  pay- 
ment of  a  note  made  payable  to  him.  He  testified  that  at  the 
time  of  the  execution  of  the  mortgage  he  had  no  interest  in  it 
nor  in  the  debt,  but  that  the  debt  secured  belonged  to  the 
bank,  and  the  note  and  mortgage  were  made  to  him  for  the 
benefit  of  the  bank.  It  was,  as  he  testified,  the  result  of  an 
indebtedness  previously  due  to  him  that  he  had  turned  over 
to  the  bank.  Subsequently  he  indorsed  the  note  to  the  bank. 
He  testified  that  when  the  note  and  mortgage  were  made  he 
was  merely  acting  for  the  bank.  The  court  found  that  the 
mortgage  was  given  to  Whitney  as  trustee  for  the  bank.  The 
acknowledgment  of  the  mortgage  was  taken  before  and  cer- 
tified by  a  notary  public,  who  was  at  the  time  the  cashier  of 
the  bank,  and  one  of  its  stockholders.  Upon  the  ground  that 
the  mortgage  was  acknowledged  before  a  party  interested 
therein  and  in  the  debt  secured  thereby,  it  was  held  void,  as 
to  the  homestead,  to  the  extent  of  $1,500  and  homestead 
interest.  Our  statute  provides  that  every  sale,  mortgage, 
disposal,  or  incumbrance  of  a  homestead  shall  be  "absolutely 
void"  unless  the  wife  of  the  owner  or  occupant,  if  he  have 
any,  shall,  separate  and  apart  from  her  said  husband,  freely 
and  voluntarily  sign  and  acknowledge  the  instrument  of  writ- 
ing conveying,  mortgaging,  disposing  of,  or  incumbering  such 
homestead,  and  the  officer  taking  her  acknowledgment  shall 
fully  apprise  her  of  her  right  and  the  effect  of  signing  and 
acknowledging  such  instrument.  It  is  provided,  further,  that 
no  deed  or  other  instrument  shall  be  construed  as  releasing 
the  right  of  homestead  unless  the  same  shall  contain  a  clause 
expressly  releasing  or  v/aiving  such  right;  and  in  such  case  the 
certificate  of  acknowledgment  shall  contain  a  clause  substan- 
tially as  follows:  "Including  the  release  and  waiver  of  the 
right  of  homestead,"  or  other  words  which  will  expressly  show 
that  the  parties  executing  the  deed  or  other  instrument  in- 
tended to  release  such  right;  and  that  no  release  or  waiver  of 
the  right  of  homestead  by  the  husband  shall  bind  the  wife 
unless  she  join  in  such  release  or  waiver.  Rev.  St.  §  2770. 
See,  also,  section  2776.  The  provisions  of  the  statute  make 
the  proposition  too  clear  to  require  discussion  that  an 
acknowledgment  taken  as  required  by  the  statute  was  an 
essential  element  to  render  the  mortgage  in  question  effectual 
and  valid  as  a  release  or  waiver  of  the  homestead  right. 
Association  v.  Mensch,  196  111.  554,  6^  N.  E.  1049;  Gage  v. 
Waeelsr,  129  111.  197,  21  N.  E.  1075.  And  it  follows  that, 
should  it  bs  held  that  the  acknowledgment  was  taken  and 
certified  to  by  an  officer  at  the  time  and  in  that  instance  dis- 
qualified and  incompetent  to  act.  then  the  district  court  cor- 
rectly adjudged  the  mortgage  void  as  affecting  the  homestead 
interest.     The  authority  of  a  party  interested  in  a  conveyance 
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to  act  officially  in  taking  the  acknowledgment  of  the  execu- 
tion thereof  has  been  the  subject  of  frequent  judicial  determi- 
nation; and  the  general  rule,  sustained  by  the  great  weight 
of  authority,  is  that  an  acknowledgment  taken  before  one 
who  is  a  party  to  the  conveyance,  or  is  interested  therein,  is 
void.  Association  v.  Mensch,  196  111.  554,  63  N.  E.  1049; 
Kothe  V.  Krag- Reynolds  Co.  (Ind.  App.)  50  N.  E.  594; 
Horbach  v.  T>rrell,  48  Neb.  514,  ^1  N.  W.  485,  489,  37  L.  R. 
A.  434;  Withers  v.  Baird,  7  Watts,  227,  32  Am.  Dec.  754; 
Brown  v.  Moore,  38  Tex.  648;  Davis  v.  Beazley,  75  Va.  491; 
Groesbeck  v.  Seeley,  13  Mich.  329;  Miles  v.  Kelley,  16  Tex. 
Civ.  App.  147,  40  S.  W.  599;  I  Devi.  Deeds  (2d  Ed.)  §  467; 
I  Cycl.  Law  &  Proc.  5153,  and  cases  cited;  i  Enc.  Law 
(2d  Ed.)  493.  and  cases  cited.  In  the  Cyclopedia  of  Law  and 
Procedure  it  is  said:  "Because  of  the  probative  force 
accorded  to  the  certificate,  as  well  as  the  usually  important 
consequences  of  the  instrument  itself,  public  pclicy  forbids 
that  the  act  of  taking  and  certifying  the  acknowledgment 
should  be  exercised  by  a  person  financially  cr  beneficially  in- 
terested in  the  transaction."  Our  attention  has  been  directed 
to  the  fact  that  in  one  case,  at  least,  where  the  rule  above 
stated  is  laid  down,  there  was  a  statute  expressly  declaring 
interest  of  the  officer  a  disqualification ;  but  it  is  to  be  observed 
that  in  that  case  the  general  question  was  elaborately  dis- 
cussed, and  the  conclusion  reached  that,  independent  of  the 
statute,  the  disqualification  on  account  of  interest  existed  on 
grounds  of  public  policy.  Kothe  v.  Krsg- Reynolds  Co., 
supra.  It  is  true  that  the  same  reasons  have  not  always  been 
assigned  as  the  ground  or  foundation  for  the  principle  that 
interest  in  the  conveyance  constitutes  a  disqufchfication. 
Some  of  the  decisions  have  held  the  act  of  taking  the  acknowl- 
edgment, especially  of  a  married  woman,  when  the  law  re- 
quires it  to  be  taken  separate  and  apart  from  her  husband,  to 
be  judicial,  and  the  disqualification  is  declared  upon  that 
theory.  As  to  whether  the  act  is  a  judicial  one  or  ministerial 
only,  there  appears  to  be  some  conflict  in  the  authorities. 
Other  decisions  have  found  the  reason  for  the  rule  in  the  con- 
clusiveness of  the  officer's  certificate,  while  still  others,  and 
among  them  several  of  the  more  recent  decisions,  and  which 
seem  to  us  to  have  entered  into  a  deeper  consideration  of  the 
question,  maintained  the  rule  upon  the  broad  ground  of  pub- 
lic policy,  in  the  absence  of  any  statutory  declaration  on  the 
subject;  and  whether  the  act  be  ministerial  or  judicial  is  re- 
garded as  immaterial,  or  at  least  as  unnecessary  to  a  decision 
of  the  question.  Our  statutes  do  not  expressly  disqualify  an 
officer  from  taking  an  acknowledgment  in  case  he  should  be 
interested  in  the  transaction  or  the  instrument,  nor  is  the  cer- 
tificate of  a  notary  made  conclusive  of  the  facts  therein  con- 
tained. The  certificate  is,  however,  constituted  presumptive 
evidence.  Rev.  St.  §  2602.  And  all  deeds  and  other  convey- 
ances of  any  interest  in  lands  executed,  attested,  andacknowl- 
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edged  in  accordance  with  the  statutory  requirements,  may  be 
read  in  evidence  without,  in  the  first  instance,  furnishing 
other  or  additional  proof  of  the  execution  thereof.  Rev.  St. 
§  2739.  And  in  case  of  the  loss  of  the  instrument,  the  record 
thereof  may  likewise  be  read  in  evidence.  Id.  These  pro- 
visions, together  with  those  declaring  a  conveyance  properly 
executed  and  acknowledged,  when  recorded,  to  operate  as 
constructive  notice  thereof,  serve  to  attach  to  an  acknowledg- 
ment very  important  and  far-reaching  consequences.  We 
perceive  no  sufficient  reason,  therefore,  for  going  counter  to 
the  overwhelming  weight  of  authority,  and  discarding  the 
general  rule  prohibiting  an  officer  financially  or  beneficially 
interested  in  a  conveyance  from  taking  the  required  acknowl- 
edgment of  its  execution.  Not  only  do  we  think  the  rule  a 
sound  one,  but  the  reasons  therefor  are  peculiarly  persuasive 
when  applied  to  the  case  of  an  acknowledgment  such  as  that 
required  on  the  part  of  a  wife  in  order  to  release  the  home- 
stead right  under  the  provisions  of  our  statutes. 

Thus  far  we  have  referred  to  the  general  rule.  We  come 
now  to  the  degree  or  character  of  interest  that  will  operate  to 
render  the  officer  incompetent  to  act  as  applicable  to  the  facts 
in  the  case  at  bur.  There  seems  to  be  a  direct  and  somewhat 
formidable  conflict  in  the  authorities  as  to  whether  one  who 
is  an  officer  of  a  corporation,  but  not  a  stockholder,  is  thereby 
disqualified  to  take  the  acknowledgment  of  an  instrument  to 
which  the  corporation  is  a  party,  or  in  which  it  is  inte  estel 
We  neei  not  consider  that  question,  since  in  the  case  before 
us  the  notary  was  not  only  an  offi  er,  and  one  of  the  principal 
officers,  of  the  bank,  but  he  was  also  a  stockholder.  In  such 
a  case  the  authorities  pre-ent  a  much  g^'eater  unanimity,  and, 
with  reTiarkably  few  exceptions,  one  who  is  a  stockholder  as 
well  as  an  officer  of  the  intc  e?^ed  corporation  is  held  to  be 
disqualified.  Association  v.  Mensch,  99  111.  App  67;  Id,  iq6 
111.  5154,  63  N.  E.  1049;  Kothe  V.  Krag-ReynoHs  Co.  (Ind. 
Aop.)  50  N.  E.  594;  Horbach  v.  TyrreU.  48  Neb.  514,  67  N. 
W.  4S5,  489,  37  L.  R.  A.  434;  Wilson  v.  Griess  (Neb.)  90  N. 
W.  866;  Smith  V.  Clirk,  100  Iowa  60^;,  69  N.  W.  ion;  Hayes  v. 
Association,  124  Ala.  663,  26  South.  527,  82  Am.  St.  Rep.  216; 
I  Cycl  Law  &  Proc.  555;  Association  v.  Groves,  96  Va.  138, 
31  S.  E.  23;  Bank  v.  Rosenthal.  99  Gal.  ^9  31  Pac.  849  33 
Pac.  732;  Bank  V.  Rivers,  36  Fla.  575,  18  South.  850;  Miles 
V.  Kelley,  16  Tex.  Civ.  App.  147,  40  S.  W.  599-  An  excellent 
ani  thorough  discussion  of  this  question  is  to  be  found  in  the 
opinion  of  the  court  in  Association  v.  Mensch,  supra.  The 
bank  had  the  sole  beneficial  interest  in  the  mortgage  in  ques- 
tion. Although  the  bank  was  not  named  therein  as  grantee, 
the  individual  to  whom  it  was  given  acted  simply  for  the 
bank,  and  he  had  no  interest  in  it  except  as  trustee  for  the 
bank.  The  paper  evidence  of  the  indebtedness  was  held  by 
th?  bank,  and  it  had  the  right  to  demand  the  indorsement  of 
the  payee  therein  named  at  any   time.     More  than  that,  the 
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mortgagors  understood  that  the  debt  was  due  the  bank,  and 
that  the  mortgage  was  given  to  secure  the  bank  on  account  of 
the  debt  due  to  it  from  them  or  from  the  husband,  George 
Tschirgi.  We  are  unable  to  escape  the  conclusion  that  the 
notary  taking  the  acknowledgment  was  incompetent  to  do  so, 
and  for  that  reason  that  the  mortgage  is  void  as  to  the  home- 
stead.    The  court  committed  no  error  in  so  holding. 

In  the  second  cause  of  action  set  out  in  the  petition  of  the 
plaintiff,  the  Citizens'  State  Bank,  it  is  alleged,  in  substance, 
that  on  November  22,  1887,  George  Tschirgi  made  and 
delivered  to  one  D.  H.  Moon  his   promissory  note  for  $7,316, 

payable  on  or  before years  afterdate,  and  that  the  said 

note  is  lost;  that,  to  secure  its  payment,  George  Tschirgi  and 
wife  made,  executed,  and  delivered  their  mortgage  deed  cov- 
ering certain  lands,  which  are  described  in  the  petition.  The 
recording  of  the  mortgage  is  alleged,  and  also  assignments 
thereof  from  said  Moon  to  one  Kiene,  and  from  the  latter  to 
Matthew  Tschirgi.  Thereafter,  it  is  averred,  the  original  note 
being  lost,  and  there  being  then  due  thereon  the  sum  of 
$1,291.84,  said  George  Tschirgi,  on  February  8,  1898,  made 
and  delivered  to  said  Matthew  Tschirgi  his  certain  promissory 
note  in  renewal  of  said  indebtedness  for  the  said  unpaid  bal- 
ance. The  renewal  note  is  set  cut  in  full  in  the  petition, 
whereby  it  appears  that  it  was  made  payable  in  two  years 
after  date,  with  interest,  payable  annually,  at  the  rate  of  8 
per  cent,  per  annum;  and  that  it  provided  on  its  face  that  a 
failure  to  pay  any  of  the  interest  within  30  days  after  it  should 
become  due  should  cause  the  whole  note  to  become  due  and 
collectible  at  once  at  the  cption  of  the  holder.  It  is  recited 
in  the  note  that  it  is  given  as  a  renewal  of  psrt  of  the  debt 
secured  by  mortgage  to  D.  H.  Moon  and  assigned  to  M. 
Tschirgi.  It  is  then  alleged  that  the  note  had  been  indorsed 
and  delivered  to  the  plaintiff  as  collateral  security  for  a  cer- 
tain described  indebtedness  due  from  said  Matthew  Tschirgi, 
and  that  the  maker  had  failed  to  pay  the  interest  that  fell  due 
in  February,  1899,  inconsequence  whereof  the  plaintiff  elected 
to  declare  the  whole>  principal  sum  to  be  due,  together  with 
the  unpaid  interest.  It  is  now  contended  on  behalf  of  the 
defendant  bank,  plaintiff  in  error  here,  that  as  to  it,  a  second 
mortgagee,  action  on  the  debt  was  barred  by  the  statute  of 
limitations,  for  the  reason,  as  it  is  argued,  that  the  first  mort- 
gagee could  not,  by  consenting  to  an  extension  of  the  time  of 
payment  of  his  debt,  prevent  the  statute  of  limitations  from 
running,  so  far  as  the  rights  of  the  second  mortgagee  are  con- 
cerned. As  to  this  it  is  sufficient  to  say  that  the  statute  of 
limitations  was  not  pleaded  by  the  defendant  bank.  We  do 
not  understand  that  the  well-settled  rule  that  the  statute  is 
not  available  under  a  denial  is  attempted  to  be  controverted 
by  counsel,  but  it  seems  to  be  urged  that  an  allegation  in  the 
answer  that  the  lien  of  the  defendant  is  prior  and  superior  to 
that  of  plaintiff   was  sufficient   to  raise  the  question  of  the 
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statute  of  limitations,  or,  at  any  rate,  that,  in  the  absence  of 
a  motion  to  compel  it  to  reform  its  pleading,  the  defendant, 
having  made  the  said  averment,  should  have  been  permitted 
to  so  amend  its  answer  as  to  clearly  plead  the  bar  of  the  stat- 
ute. After  the  cause  had  been  submitted,  indeed,  the  court 
having  granted  the  parties  the  privilege  of  amending  their 
pleadings  to  conform  them  to  the  facts  proven,  defendant  filed 
an  amended  answer,  wherein  the  statute  of  limitations  was 
specially  pleaded;  but  on  motion  that  part  of  the  answer  was 
stricken  out  by  the  court.  It  is  clear  that  the  allegation  of  the 
original  answer  relied  on  did  not  amount  in  any  sense  to  a 
pleading  of  the  statute  of  limitations,  nor  was  it  suflficient  to 
furnish  the  basis  for  the  amendment  subsequently  attempted 
to  be  made.  The  attempted  amendment  set  up  an  altogether 
new  defense,  and,  even  had  there  been  a  right,  upon  proper 
showing  under  the  statute,  to  have  interposed  the  defense  by 
amendment  before  or  even  during  trial,  no  such  showing  was 
made  or  offsred  as  would  have  authorized  the  amendment  at 
the  time  it  was  made;  and  it  is  plain  that  there  exists  no  rea- 
sonable ground  for  the  interference  of  this  court  with  the 
order  striking  the  allegations  constituting  the  new  defense 
from  the  amended  answer. 

It  is,  however,  seriously  argued  that,  in  case  the  defendant 
bank  should  be  held  to  have  waived  the  statute  of  limitations 
by  its  failure  to  plead  it,  its  mortgage  ought  to  have  prefer- 
ence over  the  first  mortgage,  on  the  ground  that  the  taking 
of  the  renewal  note  increased  the  burdens  on  the  incumbered 
premises.  Unless  the  extension  of  the  time  of  payment, 
thereby  preventing  the  running  of  the  statute  of  limitations, 
caused  the  burdens  to  be  increased  upon  the  mortgaged  prem- 
ises under  the  first  mortgage,  we  are  unable  to  see  how  such 
burdens  were  increased,  except,  possibly,  that  the  rate  of 
interest  was  increased  by  the  renewal  note.  The  rate  pro- 
vided by  the  original  note  was  not  disclosed,  and  counsel  for 
defendant  bank  complains  of  that;  but  this  court  cannot 
assume  that  the  rate  was  increased  in  order  to  disturb  the 
judgment,  should  there  be  anything  in  the  proposition  that 
the  circumstance  would  have  operated  to  reverse  the  order  of 
the  mortgage  liens.  As  already  stated,  the  defendant  bank  is 
not  in  a  position  to  take  advantage  of  the  statute  of  limita- 
tions. In  this  connection  it  is  but  proper  to  mention  that,  in 
support  of  the  motion  to  strike  the  new  defense  from  the 
amended  answer,  an  affidavit  of  counsel  for  plaintiff  below 
was  presented  to  the  effect  that,  had  the  statute  been  set  out 
by  way  of  defense  before  the  trial,  it  could  have  been  shown 
by  proof  of  partial  payments  from  time  to  time  that  the  claim 
had  at  no  time  been  barred,  and  an  offer  to  make  such  proof 
without  serious  delay  was  made  should  the  defense  be  allowed 
to  stand. 

We  have   not   considered  the   proposition,   contended   for, 
that  as  against  the  second  mortgagee  the  holder   of  the  prior 
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incumbrance  could  not,  by  agreement  with  the  mortgagor, 
prevent  the  running  of  the  statute,  since  we  do  not  regard  that 
question  as  within  the  issues.  The  rule  is  laid  down  that  the 
mere  extension  of  the  time  of  payment  in  no  way  impairs  the 
security,  even  as  against  subsequent  incumbrances,  although 
the  extension  may  be  effected  by  a  renewal  of  the  mortgage 
note  (i  Jones,  Mortg.  §  355;  2  Jones,  Mortg.  §§  924.  925,  942; 
21  Enc.  Law  [2d  Ed.]  664,  and  cases  cited;  Kearby  v. 
Hopkins,  14  Tex.  Civ.  App.  166.  36  S.  W.  506);  and  that  the 
taking  of  a  new  note  in  place  of  the  one  originally  given  does 
not  operate  as  an  extinguishment  of  the  mortgage  lien,  unless 
that  is  shown  to  have  been  the  actual  and  express  intention 
of  the  parties  (20  Enc.  Law  [2d  Ed.]  1063).  The  thirg 
secured  is  the  debt,  rather  than  the  note  or  other  evidence 
thereof;  and,  so  long  as  the  debt  can  be  traced,  whatever  form 
it  may  assume,  the  security  remains  good  as  security  for  the 
debt.  20  Enc.  Law  (2d  Ed.)  959;  2  Jones,  Mortg.  §  924; 
Hardware  Co.  v.  Thomas,  147  Ind.  313,  46  N.  E.  645;  Bray 
V.  Mining  Co.,  148  Ind.  599.  47  N.  E.  1073;  McCaughrin  v. 
Williams,  15  S.  C.  505.  Not  only  was  there  failure  to  show 
that  the  taking  of  the  renewal  note  was  intended  to  operate 
as  an  extinguishment  of  the  debt,  but  it  definitely  appears  by 
recital  in  the  body  of  the  new  note  that  it  was  given  as  a  re- 
newal of  part  of  the  debt  secured  by  mortgage  to  Moon  which 
had  been  assigned  to  M.  Tschirgi,  the  payee  named  in  such 
renewal  note. 

The  further  objection  is  urged  that  the  suit  was  prematurely 
brought.  The  ground  of  this  objection  is  that  the  suit  was 
commenced  before  the  expiration  of  two  years  after  the  date 
of  the  renewal  note.  But  the  note  itself  provided  for  annual 
payments  of  interest,  and  that  a  failure  to  pay  any  interest 
within  30  days  after  date  should  cause  the  whole  note  to  be- 
come due  at  once,  at  the  option  of  the  holder.  That  pro- 
vision was  as  much  a  part  of  the  agreement  as  the  promise  to 
pay  within  two  years  after  date,  and  we  are  unaware  of  any 
rule  of  law  that  prevented  the  parties  upon  extending  the  time 
of  payment  of  the  debt,  doubtless  then  past  due,  to  make  the 
extension  for  the  full  term  of  two  years  conditional  upon  the 
prompt  payment  of  the  annual  interest,  and,  if  not  paid,  that 
the  holder  should  be  authorized  to  declare  the  whole  amount 
due. 

The  third  cause  of  action  is  based  upon  a  note  for  $5  000, 
given  April  6,  1893,  by  George  Tschirgi  to  Matthew  Tschirgi, 
and  a  mortgage  securing  the  same,  executed  by  said  George 
Tschirgi  and  wife.  The  note  was  afterwards  indorsed,  and 
the  mortgage  assigned  to  the  plaintiff,  the  same  being  held 
by  the  latter  as  coUiteral  security  for  the  debt  already 
mentioned  due  to  the  plaintiff  from  Matthew  Tschirgi.  The 
maturity  of  the  note  was  not  stated  therein  otherwise  than  as 

follows:     " after   date,    without   grace."     The   rate  of 

interest  was  not  stated,  the  space   therefor   being  left  blank; 
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but  as  to  interest  it  is  alleged  in  the  petition  that  interest  had 
been  paid  up  to  October  6,  1894,  in  the  sum  of  $450,  the  same 
being  at  the  rate  of  6  per  cent,  per  annum.  On  the  17th  day 
of  February,  1898,  George  Tschirgi  signed  a  paper  reading  as 
follows:  "For  value  received,  the  matter  of  payment  is 
hereby  extended  for  two  years  from  April  6,  1898,  on  a  certain 
promissory  note  dated  April  6,  1893,  for  $5,000.00,  executed  by 
me  to  Matthew  Tschirgi,  which  note  is  hereby  renewed  for 
two  years  from  April  6,  1898."  The  note  provides  that 
interest  shall  be  payable  annually,  and  both  note  and  mort- 
gage contain  a  provision  to  the  effect  that  a  failure  to  pay 
interest  within  30  days  after  due  shall  cause  the  whole  note  to 
become  due  and  collectible  at  once,  at  the  option  of  the  holder. 
There  is  no  allegation  is  the  petition  of  the  exercise  of  the 
option,  but  the  default  in  the  mortgage  is  alleged  to  have 
occurred  by  reason  of  the  failure  to  pay  the  note  when  demand 
was  made  for  payment,  and  failure  to  pay  the  annual  interest 
due  for  the  years  1891;,  i8g6,  1897,  1898,  and  1899,  as  well  as 
failure  to  pay  the  taxes  on  the  property  for  the  year  1898;  the 
intention  being  evident  to  treat  the  note  as  one  payable  on 
demand,  and  the  attempted  renewal  for  the  period  of  two 
years  from  April,  1898.  as  not  consummated,  in  the  absence 
of  consent  thereto  on  the  part  of  the  holder.  And  it  seems  to 
be  manifest  that  George  Tschirgi  could  not,  of  his  own  voli- 
tion, without  the  consent  of  the  holder,  arbitrarily  extend  the 
time  for  the  payment  of  the  note.  That  there  was  any  such 
consent  or  agreement  between  the  parties  is  not  shown,  nor 
was  any  consideration  therefor  shown.  At  the  date  of  the 
writing  the  note  and  mortgage  had  passed  into  the  hands  of 
the  plaintiff,  and  the  only  allfgation  as  to  the  writing  is  that 
it  was  made  and  delivered  to  Matthew  Tschirgi,  although  the 
petition  refers  to  it  as  George  Tschirgi's  contract  of  renewal. 
The  same  objections  are  made  in  respect  to  the  third  cause  of 
action  that  are  made  to  the  second  cause  of  action,  which 
have  already  been  sufficiently  discussed.  The  same  situation 
as  to  the  statute  of  limitations  prevails  in  respect  to  this  note 
and  mortgage  as  was  found  to  exist  in  relation  to  the  Moon 
note  and  mortgage,  and  it  is  unnecessary  to  enlarge  upon 
what  has  been  said  on  that  subject.  Neither  do  we  regard 
further  discussion  required  as  to  the  effect  of  the  extension  of 
the  time  of  payment,  or  the  premature  institution  of  the  suit, 
except  that  it  might  be  said  that,  even  should  the  writing  of 
February,  1898,  be  considered  as  an  extension  for  two  years, 
it  would  at  least  be  doubtful  whether  the  conditions  of  the 
note  as  to  maturity  at  the  option  of  the  holder  upon  failure 
to  pay  interest  did  not  continue  in  force.  We  do  not  think 
the  position  of  counsel  for  plaintiff  in  error  can  be  sustained 
that  the  plaintiff  declared  upon  an  extension.  It  is  not 
alleged  that  the  time  for  payment  was  in  fact  extended,  but 
what  was  alleged  is  explained  above.  On  the  contrary,  the 
averments  of  default  in  the  conditions  of  the  mortgage  seem 


BKG  CAs]  OFFICERS  139 

First  Nat.  Bank  v.  Citizens'  State  Bank 

to  proceed  on  the  theory  that  there  had  been  no  valid  or  bind- 
ing extension.  We  have  considered  the  objection  that  the 
action  was  brought  prematurely  on  its  merits,  but  it  is  at  least 
questionable  whether  the  objection  was  not  waived  by  a  failure 
to  plead  it  in  any  way.  Counsel  for  defendant  in  error 
advances  the  proposition  that,  the  matter  not  having  been 
pleaded,  plaintiff  in  error  is  not  in  a  position  to  take  advan- 
tage of  the  point,  even  if  it  would  have  been  well  taken  if 
presented  in  time.  The  objection  not  being  a  valid  one,  in 
our  opinion,  we  do  not  decide  the  question  as  to  whether  such 
an  objection  must  be  raised,  if  at  all,  by  demurrer,  or  answer, 
or  some  other  pleading. 

Our  attention  is  called  to  the  fact  that  the  judgment  of  the 
court  allows  an  attorney  fee  of  $ioo  on  account  of  the  Moon 
mortgage,  whereas  the  mortgage  itself  provides  for  an  attor- 
ney fee  of  only  $i;o.  It  was  doubtless  the  result  of  an  inad- 
vertence on  the  part  of  the  court,  and  counsel  for  defendant 
in  error  bank  concedes  in  his  brief  that  the  judgment  should 
be  modified  to  that  extent,  and  that  they  will  be  willing  that 
it  shall  be  done.  We  will  leave  that  matter  to  be  attended  to 
in  the  district  court.  It  is  apparent  that  the  attention  of  the 
court  was  not  called  to  the  mistake.  The  motion  for  new  trial 
does  not  charge  error  in  the  amount  of  the  recovery,  and  it  is 
doubtful,  therefore,  if  it  constitutes  an  error  that  should  be 
rectified  by  order  of  the  appellate  court.  Improvement  Co.  v. 
Bradley,  7  Wyo.  228,  i;i  Pac.  242,  52  Pac.  532. 

We  have  referred  to  and  discussed  all  the  points  urged  by 
counsel  that  have  been  deemed  material  to  a  determination 
of  the  questions  involved.  We  find  no  prejudicial  error  in 
the  judgment,  and  it  will  therefore  be  affirmed. 

CORN  and  KNIGHT,  JJ.,  concur. 
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{Supretne  Court  of  Washington,  Dec.  20,  igoz.) 
[71  Pac.  Rep.  43.] 

Bank — Forged  Check — Payment— Identification — Negligence. 

Where  a  bank,  without  inquiry  or  identification  of  the  person  present- 
ing- a  forg-ed  check  drawn  on  another  bank,  pays  such  check,  and 
indorses«and  presents  it  to  the  drawee,  where  it  is  paid  without  discov- 
ering theforg-ery,  and  in  reliance  on  such  indorsement,  on  subsequently 
discovering  the  forgery,  and  demanding  the  money  paid  to  the  paj'ing 
bank,  before  such  bank  has  been  placed  in  any  worse  position  than  it 
would  have  been  had  the  drawee  refused  payment  when  the  check  was 
presented  to  it,  the  drawee  may  recover  from  such  paying  bank  the 
amount  so  paid. 

Appeal  from  superior  court,  Skagit  county;  Geo.  A.  Joiner, 
Judge. 

Action  by  the  Canadian  Bank  of  Commerce  against  C.  E. 
Bingham,  doing  business  as  C.  E.  Bingham  &  Co.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Millim  &  Houser,  for  appellant. 
Thomas  Smith,  for  respondent. 

DUNBAR,  J.  The  plaintiff  (appellant)  is  a  banking  insti- 
tution doing  a  general  banking  business  in  Seattle.  The 
defendant  is  a  banker  doing  a  general  banking  business  in  the 
town  of  Sedro-Woolley.  The  Tyee  Logging  Company  is  a 
logging  company  operating  in  Skagit  county,  and  having  its 
principal  place  of  business  near  Sedro-Woolley,  the  place  of 
business  of  defendant,  and  a  patron  and  depositor  of  plaintiff, 
upon  whom  its  checks  were  from  time  to  time  drawn  in  the 
course  of  its  business.  On  the  gth  of  September,  iQOi,  some 
unknown  person  issued  seven  certain  checks  in  the  name  of 
the  Tyee  Logging  Company,  on  plaintiff,  all  made  payable  to 
fictitious  persons,  and  aggregating  the  total  sum  of  $429.85. 
The  checks  so  issued  were  forgeries  written  out  on  the  reg- 
ular blank  checks  of  the  Tyee  Logging  Company.  Some  time 
between  the  gth  and  nth  days  of  September,  1901,  said  checks 
were  presented  by  some  one  unknown  (presumably  the  person 
who  committed  the  forgeries)  to  defendant  at  his  banking 
house  in  Sedro-Woolley,  and  were  by  him  cashed  after  being 
indorsed  by  the  person  presenting  the  same,  in  the  name  of 
the  fictitious  payee.  Thereafter  said  checks  were  duly  in- 
dorsed by  defendant,  and  presented  to  plaintiff  at  its  banking 
house  in  Seattle,  and  were  by  it  paid  in  ignorance  of  the 
fictitious  indorsements  and  of  the  same  having  been  forged. 
On  the  same  being  presented  to  the  Tyee  Logging  Company, 

*See  Tolman  v.  American  Nat.  Bank  (R.  I.),  3  Bank.  Cas.  258,  and 
foot-note. 
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they  were  repudiated  as  forgeries,  whereupon  demand  was 
made  by  plaintiff  upon  defendant  for  the  amount  so  paid  out 
on  said  checks,  and,  payment  being  refused,  this  action  was 
brought  to  recover  the  same.  To  plaintiff's  complaint, 
defendant  interposed  a  demurrer  challenging  the  sufficiency 
of  the  allegations  therein  contained  to  state  a  cause  of  action, 
which  demurrer  was  by  the  court  sustained;  and,  plaintiff 
electing  to  stand  upon  its  complaint,  judgment  was  entered  in 
favor  of  defendant,  dismissing  plaintiff's  action,  from  which 
plaintiff  appeals  to  this  court. 

The  ground  of  error  is  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  complaint  and  in  dismissing  the  action. 
The  two  essential  allegations  of  the  complaint  are  as  follows: 
"That  at  the  time  of  the  payment  of  said  check  this  plaintiff 
was  without  knowledge  or  notice  that  the  same  had  been 
forged,  and  without  knowing  that  the  indorsement  thereon 
of  the  said  name  thereon,  as  the  same  appeared  upon  said 
check,  was  not  genuine,  but  believing  that  said  check  had 
been  regularly  issued  by  the  said  Tyee  Logging  Company, 
and  believing  that  the  same  had  been  properly  indorsed  by 
the  owner  and  holder  thereof,  and  relying  upon  the  subse- 
quent indorsements  thereon  of  the  defendant,  did  pay  the 
said  check  as  aforesaid."  "That  at  the  time  of  the  cashing 
of  said  check  by  the  defendant,  he  was  guilty  of  negligence, 
in  this:  that  he  failed  and  neglected  to  have  the  holder  and 
the  person  in  whose  possession  said  check  was  at  the  time  of 
presentation  for  payment  as  aforesaid  properly  identified,  or 
identified  at  all,  and  he  failed  in  any  manner  to  use  reasona- 
ble diligence  or  care  to  ascertain  whether  or  not  said  person 
so  presenting  said  check  was  the  owner  thereof,  or  was  the 
person  named  in  said  check  as  payee,  or  was  the  identical 
person  to  whom  said  check  was  issued,  or  to  whom  it  pur- 
ported to  be  issued,  or  that  he  had  any  lawful  authority,  or 
any  authority  whatever,  to  indorse  said  check,  or  that  he  was 
the  lawful  holder  thereof;  that,  had  defendant  used  any  care 
or  caution,  he  would  have  easily  discovered  that  said  check 
was  a  forgery." 

The  respondent  relies  upon  the  general  doctrine  that  the 
drawee  bank  is  bound  to  know  the  signature  of  its  own 
depositor,  and  that,  having  failed  to  detect  the  forgery,  and 
having  paid  the  money  on  the  check,  which  was  presented  by 
the  paying  bank,  it  was  estopped  from  recovering  back  the 
money  so  paid.  While  the  appellant  concedes  the  general 
law  to  be  as  so  stated,  it  insists  that  there  is  a  well-defined 
exception  to  the  general  rule,  viz.,  that  if  it  appears  that  the 
one  to  whom  payment  was  made  was  not  an  innocent  sufferer, 
but  was  guilty  of  ne?ligfnce  in  not  doing  something  which 
plain  duty  demanded,  and  which,  if  it  had  been  done,  no  loss 
would  have  been  entailed  upon  any  one,  he  is  not  entitled  to 
retain  the  moneys  paid  through  a  mistake  on  the  part  of  the 
drawee  bank.     We   think   that   this   exception   must   be  sus- 
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tained,  and  that  it  has  a  proper  application  to  the  allegations 
of  the  complaint.  There  are  several  principles  of  law  to  be 
considered  in  the  discussion  of  this  case.  One  is,  as  is  con- 
tended by  respondent,  that  a  bank  is  supposed  to  know  the 
signatures  of  its  depositors,  and  that  constructive  negligence 
is  imputed  to  it  if  it  pays  money  on  checks  over  the  forged 
signature  of  its  depositor.  This  rule,  however,  must  be  con- 
sidered in  connection  with  a  second  well-established  rule  of 
law,  that  money  paid  through  a  mistake  can  be  recovered 
back,  and  also  of  a  third  universal  rule,  that  the  transfer  of 
stolen  property  conveys  no  title,  and  that  each  successive 
purchaser  has  recourse  upon  the  party  from  whom  he  pur- 
chased, because,  the  consideration  for  the  transaction  having 
failed,  and  nothing  having  been  conveyed,  the  contract  is  void, 
and  the  party,  having  received  money  for  nothing,  has  no 
right  to  retain  it.  Neither  of  these  rules  must  be  invoked  to 
the  entire  exclusion  of  the  others,  but  each  is  frequently  mod- 
ified by  another.  Thus,  while  it  is  true  that  constructive  neg- 
ligence is  imputed  to  the  bank  which  pays  out  money  on  a 
check  over  the  forged  signature  of  its  depositor,  it  is  also  true 
that  it  received  nothing  of  value  for  the  money  paid  for  the 
check,  and  that  no  title  to  the  check  was  transferred  by  the 
paying  bank.  In  such  a  case  it  might  appropriately  be  said 
that  the  doctrine  of  comparative  negligence  applies,  and  that 
the  constructive  negligence  of  the  drawee  bank  was  overcome 
by  the  active  negligence  of  the  paying  bank  in  not  using  the 
ordinary  precautions  which  are  used  by  banks,  viz.,  demand- 
ing an  identification  of  the  person  presenting  the  check,  and 
putting  forth  some  inquiry  as  to  its  genuineness  before  paying 
it  and  sending  it  on,  dignified  and  accredited  by  its  own  in- 
dorsement, which  would  tend  to  lull  the  suspicions  and  abate 
the  watchfulness  of  the  drawee  bank.  In  such  case,  it  seems 
to  us,  the  original  and  potent  negligence  which  caused  the 
loss  to  fall  on  one  of  two  innocent  persons  should  be  imputed 
to  the  paying  bank.  Unquestionably  the  loss  would  have 
been  its  if  the  drawee  bank  had  recognized  the  forgery  and 
refused  to  honor  the  check.  Why  should  the  mere  accident, 
occurring  afterwards,  of  the  bank  failing  to  detect  the  forgery, 
permit  it  to  shift  the  loss,  which  had  already  been  entailed  on 
it,  to  another.-*  If  the  delay  of  the  drawee  bank  in  not 
promptly  reporting  the  forgery  had  been  the  means  of  pre- 
venting the  payee  bank  from  obtaining  recourse  on  the  forgers, 
and  placing  it  in  a  worse  position  than  it  would  have  been  in 
if  payment  had  been  refused,  that  would  be  a  question  worthy 
of  consideration,  but  is  not  a  question  involved  in  this  case. 
Certainly  the  governing  principle  upon  which  the  respondent 
is  entitled  to  retain  the  appellant's  money,  if  he  is  so  entitled, 
is  that  by  the  action  of  the  appellant  he  has  been  prevented 
from  recovering  the  money  out  of  which  he  had  been 
defrauded  by  the  forger  before  the  appellant  had  taken  any 
action  in  the  premises,   or,  stated  affirmatively,   that   he  has 
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been  prejudiced  by  the  action  cf  the  appellant  in  paying  the 
check  instead  of  allowing  it  to  go  to  protest.  This  is  in 
harmony  with  the  undisputed  rule  that  a  drawer  or  maker  of 
a  check,  who  is  deceived  by  a  forgery  of  his  own  signature, 
may  recover  the  payment  back,  unless  his  mistake  has  placed 
an  innocent  holder  of  the  paper  in  a  worse  position  than  he 
would  have  been  in  if  the  discovery  of  the  forgery  had  been 
made  on  presentation,  and  with  the  rule  that  allows  the  maker 
of  a  note,  who  pays  it  over  his  own  forged  signature,  to  re- 
cover, from  the  person  who  received  it,  for  money  paid  by 
mistake,  unless  his  negligence  has  caused  loss  to  an  innocent 
purchaser.  There  are  no  arbitrary  rules  of  la\y  governing 
these  cases,  and  none  are  contended  for.  There  is  no  reason 
why  there  should  be  in  the  case  at  bar.  It  is  stated  in  many 
of  the  authorities  that  there  is  a  great  conflict  of  authority 
on  this  question,  but  an  investigation  leads  us  to  the  conclu- 
sion that  this  conflict  is  more  seeming  than  real;  for,  while  the 
language  of  several  of  the  earlier  cases  gives  some  color  to 
respondent's  contention,  and  while  the  general  rule  is  that  a 
bank  is  responsible  for  a  knowledge  of  its  depositor's  signa- 
ture, and  this  is  asserted  in  some  of  the  cases  with  something 
of  vehemence,  the  language  of  an  opinion  must  always  be 
construed  with  reference  to  the  circumstances  of  the  case; 
and,  so  construing  the  cases  cited  by  the  appellant,  and  all 
other  cases  which  our  independent  investigation  has  been 
able  to  collate,  they  have,  with  few  if  any  exceptions,  gone 
beyond  the  establishment  of  the  general  principle  above 
announced,  without  attempting  to  deny  the  exceptions  con- 
tended for  by  appellant,  and  many  of  them  openly  indorse 
such  exceptions. 

The  case  upon  which  the  doctrine  contended  for  by  re- 
spondent is  founded,  and  which  is  universally  quoted  in  sup- 
port of  such  rule,  is  an  old  English  case, — Price  v.  Neal, 
decided  by  Lord  Mansfield  and  reported  in  3  Burrows,  at  page 
1354.  This  case  seems  to  have  attracted  some  attention  from 
the  fact  that  Lord  Mansfield  stopped  the  attorney  who  was 
arguing  the  case,  with  the  remark  that  the  case  could  not  be 
made  plainer  by  argument.  This  was  an  action  for  money 
had  and  received,  brought  by  Price  against  Neal.  In  this  case 
two  bills  had  been  forged  and  paid,  as  in  the  case  at  bar. 
There  is  a  meager  statement  of  the  case,  and  a  still  more 
meager  argument  by  the  court.  One  of  the  bills,  it  seems, 
had  been  accepted  by  the  drawee  before  it  had  been  bought 
by  the  defendant,  and  the  court  remarks:  '*The  plaintiff  lies 
by  for  a  considerable  time  after  he  has  paid  these  bills,  and 
then  found  out  'that  they  were  forged,'  and  the  forger  comes 
to  be  hanged.  He  made  no  objection  to  them  at  the  time  of 
paying  them.  Whatever  neglect  there  was,  was  on  his  side. 
The  defendant  had  actual  encouragement  from  the  plaintiff 
himself  for  negotiating  the  second  bill,  from  the  plaintiff's 
having  without  any   scruple  or   hesitation  paid  the  first;  and 
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he  paid  the  whole  value,  bona  fide.  It  is  a  misfortune  which 
has  happened  without  the  defendant's  fault  or  neglect.  If 
there  was  no  neglect  in  the  plaintiff,  yet  there  is  no  reason  to 
throw  off  the  loss  from  one  innocent  man  upon  another  inno- 
cent man;  but  in  this  case,  if  there  was  any  fault  or  negli- 
gence in  any  one,  it  certainly  was  in  the  plaintiff,  and  not  in 
the  defendant."  It  will  be  seen  that  even  in  this  case,  while 
stating  the  general  doctrine  that  it  was  incumbent  upon  the 
plaintiff  to  be  satisfied  that  the  signatures  were  not  forgeries, 
it  is  expressly  stated  that  there  was  no  fault  or  negligence  on 
the  part  of  the  defendant,  who  paid  the  bills,  while  the  com- 
plaint in  the  case  at  bar  alleges  not  only  general  negligence, 
but  specific  negligence,  to  the  effect  that  the  paying  respondent 
failed  and  neglected  to  have  the  holder  and  the  person  in 
whose  possession  the  check  was  at  the  time  of  presentation 
for  payment  properly  identified,  or  identified  at  all,  outside 
of  the  other  allegations  that,  had  he  used  any  care  or  caution, 
he  would  have  easily  discovered  that  the  check  was  a  forgery. 
So  that,  construing  this  opinion  in  accordance  with  the  rule 
above  announced,  viz.,  with  refererce  to  the  circumstances 
of  the  case,  it  can  scarcely  be  said  to  be  an  authority  in  favor 
of  sustaining  the  demurrer  to  this  complaint.  One  of  the 
cases  cited  by  the  appellant,  viz.,  Deposit  Bank  of  George- 
town V.  Fayette  Nat.  Bank  (Ky.)  13  S.  W.  339,  7  L.  R.  A.  849, 
decided  that  where  forged  checks  on  a  bank,  purporting  to 
be  drawn  in  the  name  of  one  of  its  principal  depositors,  and 
running  through  a  period  of  five  months  before  the  forgery  is 
discovered,  are  accepted  and  paid  by  the  drawee  bank  to 
other  banks,  which  accept  and  pay  them  in  good  faith  after 
inquiry  of  the  drawee  as  to  the  depositor's  account,  the 
drawee  bank  must  stand  the  loss.  After  quoting  from  Lord 
Mansfield's  opinion,  supra,  and  stating  that  the  doctrine  had 
never  been  departed  from,  the  court  recognized  the  exception 
contended  for  by  respondent  as  follows:  "Nor  is  it  just  to 
say  that  the  rule  adopted,  requiring  the  bank  to  know  the 
signature  of  its  depositor,  is  without  an  exception;  for  it  is 
undoubtedly  true  that  the  neglect  or  knowledge  of  intervening 
parties  who  come  into  the  possession  of  the  check,  and  re- 
ceive the  money  on  it  from  the  bank  where  it  is  payable,  will 
in  some  instances  be  of  such  a  character  as  to  enable  the 
bank  to  recover  back  the  money."  That  case  was  distin- 
guished from  the  cases  maintaining  the  exception  to  the  rule, 
and  was  decided  upon  the  circumstances  surrounding  it,  viz., 
that,  as  the  court  said:  "These  checks  were  continued  to  be 
paid  during  a  period  of  nearly  five  months  before  the  forgery 
was  discovered,— a  fact,  it  seems  to  us,  which  should  be 
decisive  of  this  case."  It  is  true  that  Edwards,  Bills  &  N. 
§  272,  announces  the  rule  in  Price  v.  Neal,  supra,  accrediting 
that  case  as  the  foundation  of  the  text,  but,  recognizing  the 
distinction  for  which  we  are  contending,  says,  in  section  276: 
"It  is  now  settled,  both  in   England  and  in  this  country,  that 
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money  paid  under  a  mistake  of  fact  may  be  recovered,  how- 
ever negligent  the  party  paying  may  have  been  in  making  the 
mistake,  unless  the  payment  has  caused  such  a  change  in  the 
position  of  the  other  party  that  it  would  be  unjust  to  require 
him  to  refund. "  It  will  be  found  that,  in  all  cases  where 
repayment  has  been  refused,  it  has  been  on  the  ground  either 
that  no  negligence  at  all  by  the  paying  party  has  been  shown, 
or  that  the  payment  by  the  drawee  bank  had  placed  the  pay- 
ing party  in  a  worse  position  than  he  would  have  been  had  the 
payment  been  refused.  Another  case  cited, —First  Nat.  Bank 
of  Marshalltown  v.  Marshalltown  State  Bank  (Iowa)  77  N.  W. 
1045,  44  L.  R.  A.  131, — after  announcing  the  general  rule, 
says:  "The  rule,  however,  has  one  qualification,  introduced 
by  some  cases,  and  which  we  feel  inclined  to  adopt.  When 
the  holder  of  the  check  has  been  negligent  in  not  making  due 
inquiry,  if  the  circumstances  were  such  as  to  demand  an 
inquiry  when  he  took  the  check,  the  drawee  may  recover." 
It  would  seem  that  the  remark  of  the  court  was  pertinent  to 
the  case  at  bar,  for  certainly  it  is  the  duty  and  the  ordinary 
rule  of  banks,  when  dealing  with  stangers,  in  the  payment  of 
checks  presented  by  them,  to  demand  at  least  an  identifica- 
tion. Redington  v.  Woods,  45  Cal.  406,  13  Am.  Rep.  150, 
announces  the  rule  that  the  drawee  of  a  check  is  bound,  at 
his  peril,  to  knov/  the  handwriting  of  the  drawer,  and  that, 
if  he  pay  a  check  in  which  the  signature  of  the  drawer  had 
been  forged,  he  must  suffer  the  loss,  as  between  himself  and 
the  drawer  or  an  innocent  holder  to  whom  he  has  made  pay- 
ment. That  was  the  case  of  a  raised  check,  and  is  not  perti- 
nent to  the  discussion  of  the  case  at  bar.  Levy  v.  Bank,  4 
Dall.  234,  I  L.  Ed.  814,  does  not  seem  to  us  to  be  in  point. 
National  Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77,  is 
simply  an  announcement  of  the  general  rule,  relying  upon  the 
case  of  Price  v.  Neal,  supra.  Bank  v.  Boutell  (Minn.)  62  N. 
W.  327,  27  L.  R.  A.  635,  SI  Am:  St.  Rep.  519,  which  is 
asserted  by  the  respondent  to  be  a  case  in  point,  it  seems  to 
us  is  not  in  point,  so  far  as  the  circumstances  of  the  two  cases 
are  concerned,  for  there  the  paying  bank  took  the  precaution 
which  the  court  says  any  prudent  bank  would  take,  — to  have 
the  payee  identified  and  the  check  indorsed  by  a  responsible 
person.  It  is  the  allegation  of  the  complaint  in  this  case  that 
the  failure  of  the  respondent  to  have  the  payee  identified  was 
an  act  of  imprudence  and  negligence,  and  the  case  cited  sus- 
tains this  contention,  in  asserting  that  any  prudent  bank 
would  have  taken  that  precaution.  So,  with  all  the  cases  we 
have  been  able  to  find,  there  are  none  that  have  gone  so  far  as 
to  hold  that,  where  the  paying  bank  had  been  guilty  of  such 
negligence  as  failing  to  have  the  payee  identified,  or  failing  to 
make  any  inquiries  in  regard  to  the  genuineness  of  the  check, 
when  presented  by  an  absolute  stranger,  it  could  retain 
moneys  which  had  been  paid  by  the  drawee  bank  through  an 
inadvertence  or  mistake  in  failing  to  detect  the  forgery  of  the 
5  Bkg-  Cas— 10 
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depositor's  signature.  But  the  authorities  affirmatively  sus- 
taining the  exception  to  the  general  rule  speak  with  no 
uncertain  sound.  In  EUi;^  v.  Trust  Co.,  4  Ohio  St.  628,  64 
Am.  Dec.  610,  the  court,  after  mentioning  the  general  rule, 
holds:  "But  this  exception  does  not  apply  when,  either  by 
express  agreement  or  a  settled  course  of  business  between  the 
parties,  or  by  a  general  custom  in  the  place,  and  applicable  to 
the  business  in  which  both  parties  are  engaged,  the  holder 
takes  upon  himself  the  duty  of  exercising  some  material  pre- 
caution to  prevent  the  fraud,  and,  by  his  negligent  failure  to 
perform  it,  has  contributed  to  induce  the  payee  to  act  upon 
the  paper  as  genuine,  and  to  advance  the  money  upon  it." 
The  exception  spoken  of  by  the  court  there  was  the  exception  to 
the  rule  that  money  paid  under  a  mistake  of  facts  and  without 
consideration  may,  as  a  general  rule,  be  recovered  back.  In 
this  case  the  respondent  did  not  exercise  the  material  precau- 
tion to  prevent  the  fraud  which  the  court,  in  Bank  v.  Boutell, 
supra,  said  that  any  prudent  bank  would  exercise.  "Nor," 
said  the  court  in  Ellis  v.  Trust  Co.,  "does  it  apply  in  any  case 
where  the  parties  are  in  a  mutual  fault,  or  where  the  money 
is  paid  upon  a  mistake  of  facts,  in  respect  to  which  both  were 
bound  to  inquire."  In  Bank  v.  Bangs,  106  Mass.  441,  8  Am. 
Rep.  349,  it  was  held  that  the  responsibility  of  a  drawee,  who 
pays  a  forged  check,  for  the  genuineness  of  the  forged  signa- 
ture, is  absolute  only  in  favor  of  one  who  has  not  by  his  own 
fault  or  negligence  contributed  to  the  success  of  the  fraud  or 
to  mislead  the  drawee ;  and  if  the  payee  took  the  check,  drawn 
payable  to  his  order,  from  a  stranger  or  other  third  person, 
without  inquiry,  although  in  good  faith  and  for  value,  and 
gave  it  currency  and  credit  by  indorsing  it  before  receiving 
payment  of  it.  the  drawee  may  recover  back  the  money  paid. 
The  court  cited  Price  v.  Neal,  supra,  in  support  of  the 
general  doctrine  therein  declared,  but  stated:  "But  this 
responsibility,  based  upon  presumption  alone,  is  decisive  only 
when  the  party  receiving  the  money  has  in  no  way  contributed 
to  the  success  of  the  fraud,  or  to  the  mistake  of  fact  under 
which  the  payment  was  made;"  citing  President,  etc.,  of 
Gloucester  Bank  v.  President,  etc.,  of  Salem  Bank,  17  Mass. 
33,  to  the  effect  that,  if  the  loss  can  be  traced  to  the  fault  or 
negligence  of  either  party,  it  shall  be  fixed  upon  him. 

The  confusion  which  has  crept  into  the  decisions  of  the 
courts  is  based  upon  the  fact  that  the  responsibility  is  an 
absolute  responsibility,  instead  of  a  presumption  of  negligence 
which  may  be  overcome.  If  this  doctrine  is  carried  to  its 
legitimate  conclusion,  a  case  might  arise  where  the  forger  was 
so  skillful  that  no  expert  would  be  able  to  detect  it,  and  yet 
the  paying  bank  might,  under  circumstances  showing  indis- 
putable negligence  and  carelessness  in  the  purchasing  of  such 
check,  shift  the  loss  which  its  negligence  brought  upon  it  on 
to  an  innocent  party,  upon  the  theory  that  the  rule  was  ironclad 
and  absolute,  instead  of  being  a  presumption  alone.     In  Bank 
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V.  Allen,  SQ  Mo.   312,  a   bank,  having  paid  to  a  stranger  a 
check  drawn  upon  a  sister  bank,  collected  from  the  latter  the 
amount  of  the   check.     The  paper  turned   out   to  have  been 
forged,  and,  at  the  time  of   the  payment,  neither  bank  was 
aware  of,  or  had  reason  to  suspect,  the  fact.     Next  day  the 
paying  bank  ascertained  the   forgery,  and  on  that  day  or  the 
succeeding  day   notified  the  other  bank  of  the  fact.     It  was 
held  that  the  notification   was  given  in  reasonable  time,  and 
that  the  money  could  be   recovered  back.     In  People's  Bank 
V.  Franklin  Bank.  88  Tenn.  299,  12  S.  W.  716,  6  L.  R.  A.  724, 
17  Am.  St.  Rep.  884,  it  was  held  that  v/here  a  bank  had   neg- 
ligently cashed  a  forged  check  purporting  to  be  drawn  upon 
another  bank,  and  had,  upon  its  indorsement  of  that  check, 
received  payment  of  the  drawee   bank,    it  was  liable   to  the 
latter  bank  for   the  amount  received,    upon  subsequent  dis- 
covery that  the  check  was  forged.     In  that  case  the  defendant 
answered,  admitting  that   it  received  and  cashed  the  check, 
and  stating  that  it  was  unable  to  furnish  the  name  of  the  party 
or  parties  by  whom  the   check  had  been  presented  and  to 
whom  it  had  been  paid;  presumed  that  it  required  identifi- 
cation, but  of  this  it  was  not  certain.     In   the  discussion  of 
the  case,   it  was  said:     "Notwithstanding   some  conflict  of 
authority  upon   the   subject,   a  careful  investigation  of  the 
adjudged  cases  and  of  the  text  books  leads  us  to  the  conclusion 
that  the  bank  can   recover  of  a  party  to  whom  payment  is 
made  on  a  forged  check,  indorsed  by  the  party  to  whom  paid, 
where  the  party  to  whom  paid  has  been  guilty  of   negligence 
in  receiving  and  indorsing  the  check."     First  Nat.  Bank  of 
Danvers  v.  First  Nat.  Bank  of  Salem,  151  Mass.  280.  24  N.  E. 
44,  21  Am.  St.  Rep.  4^0,  seems  to  be  a  case  directly  in  point. 
There  a  forged  check,  purporting  to  be  drawn  upon  a  bank  by 
a  firm  which  was  one  of  its  customers,  was  made  payable  to  a 
payee  named,  or   bearer.     Another  bank,  of  which  the  firm 
was  not  a  customer,  when  the  check  was  presented  to  it  by  an 
unknown   person,  without   attempting  to  identify  him,   and 
upon  his  indorsing  it  in  the  payee's  name,  cashed  it,  and  was 
credited  with  the   amount  as  money  by  the  drawee.     The 
drawee  negligently  failed  to  discover  the  forgery  for  a    month 
or  two,  but  then    immediately  notified  the   bank  cashing  the 
check,  which  was  not   prejudiced  by  the  delay.     Held,  that 
the  bank  cashing  the  check  must  bear  the  loss.     The  opinion 
in  this  case  is  written  by    Devens,  J.,  who,  after  noticing  the 
general  rule  which  we  have  discussed,  said:     "This  presump- 
tion is  conclusive  only  when   the  party  receiving  the  money 
has  in  no  way  contributed  to  the  success  of  the   fraud  or  the 
mistake  of  fact  under  which  the  payment  has  been  made.     In 
the  absence  of  actual  fault  on  the  part  of  the  drawee,  his  con- 
structive fault  in  not  knowing  the  signature  of  the  drawer  and 
detecting  the  forgery  will  not  preclude  his  recovery  from  one 
who  took   the  check  under  circumstances  of   suspicion,  with- 
out proper  precaution,  or  whose  conduct  has  been   such  as  to 
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mislead  the  drawee,  or  induce  him  to  pay  the  check  without 
the  usual  security  against  fraud."  "The  bank  is  bound  to 
know  the  signature  of  its  depositor,  and,  if  it  pays  out  money 
on  a  forged  check,  it  cannot  charge  the  depositor  with  the 
amount,  but,  as  against  him,  must  bear  the  loss  itself.  Where, 
however,  the  loss  can  be  traced  to  the  fault  or  negligence  of 
the  drawer  (or  holder),  it  will  be  fixed  upon  him."  3  Am.  & 
Eng.  Enc.  Law,  222,  223.  "But  on  the  other  hand,  if  may 
be  observed  that  the  holder  who  obtained  payment  cannot  be 
considered  as  having  altogether  shown  sufficient  circumspec- 
tion. He  might,  before  he  discounted  or  received  the  instru- 
ment in  payment,  have  made  more  inquiries  as  to  the  signa- 
tures and  genuineness  of  the  instrument, — even  of  the  drawer 
or  indorsers  themselves;  and,  if  he  thought  fit  to  rely  on  the 
bare  representation  of  the  party  from  whom  he  took  it,  there 
is  no  reason  that  he  should  profit  by  the  accidental  payment, 
when  the  loss  had  already  attached  upon  himself,  and  why  he 
should  be  allowed  to  retain  the  money,  when  by  an  immediate 
notice  of  the  forgery  he  is  enabled  to  proceed  against  all  other 
parties  precisely  the  same  as  if  the  payment  had  not  been 
made,  and  consequently  the  payment  to  him  has  not  in  the 
least  altered  his  situation,  or  occasioned  any  delay  or  preju- 
dice. It  seems  that  of  late,  upon  questions  of  this  nature, 
these  latter  considerations  have  influenced  the  court  inde- 
termining  whether  or  not  the  money  shall  be  recoverable 
back;  and  it  will  be  found,  on  examining  the  older  cases,  that 
there  were  facts  affording  a  distinction,  and  that,  upon  attempt- 
ing to  reconcile,  they  are  not  so  contradictory  as  might  on  first 
view  have  been  supposed."  Chit.  Bills,  p.  431.  Daniel, 
Neg.  Inst.  p.  686,  under  the  title,  "Exceptions  to  the  Rule 
Holding  Bank  Responsible  When  it  Pays  Forged  Checks," 
says:  "Even  where  the  general  doctrine  that  the  bank  has 
no  remedy,  where  it  has  certified  or  paid  a  forged  check, 
against  the  holder,  is  recognized  as  a  fixed  principle  of  law, 
there  are  some  exceptions  which  are  insisted  upon  "as  reason- 
able and  just.  As  the  responsibility  of  the  bank  is  based  upon 
the  presumption  that  it  has  greater  means  and  better  oppor- 
tunities to  become  familiar  with  the  handwriting  of  depositors 
than  are  afforded  the  holder,  it  is  declared  to  be  decisive 
alone  when  the  party  holding  the  check  has  in  no  way  con- 
tributed to  the  success  of  the  fraud.  And  if  the  loss  can  be 
traced  to  the  fault  or  negligence  of  any  party,  it  will  be  fixed 
upon  him.  In  the  absence  of  actual  fault  cr  negligence  on  the 
part  of  the  drawee  bank,  its  constructive  fault  in  not  know- 
ing the  signature  of  the  drawer,  and  detecting  the  forgery, 
will  not  preclude  its  recovering  back  the  amount,  or  recalling 
its  certificate,  as  against  one  who  has  received  the  money  or 
taken  the  check  with  knowledge  of  the  forgery,  or  who  took 
the  check  under  circumstances  of  suspicion  without  proper 
precaution,  or  whose  conduct  has  been  such  as  to  mislead  the 
bank,  or  to  induce  payment  or  certification  of  the  check,  with- 
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out  the  usual  scrutiny  or  precautions  against  mistake  or 
fraud."  Mr.  Morse,  in  his  work  on  Banks  and  Banking 
(3d  Ed.,  §464),  under  the  title,  "The  Old  Rule  Unreason- 
able," says:  "The  old  doctrine  was  that  a  bank  was  bound 
to  know  its  correspondent's  signature.  A  drawee  could  not 
recover  money  paid  upon  a  forgery  of  the  drawer's  name,  be- 
cause, it  was  said,  the  drawee  was  negligent  not  to  know  the 
forgery,  and  it  must  bear  the  consequences  of  its  negligence. 
This  doctrine  is  fast  fading  into  the  misty  past,  where  it  be- 
longs, *  *  *  for  it  was  founded  in  misconception  of  the 
fundamental  principles  of  law  and  common  sense."  In  sec- 
tion 466  the  same  author  says:  "But  it  follows  obviously  that 
if  the  payee,  holder,  or  presenter  of  the  forged  paper  has  him- 
self been  in  default,  if  he  has  himself  been  guilty  of  negli- 
gence prior  to  that  of  the  banker,  or  if  by  any  act  of  his  own 
he  as  at  all  contributed  to  induce  the  banker's  negligence,  then 
he  may  lose  his  right  to  cast  his  loss  upon  the  banker."  Many 
of  the  cases  go  so  far  as  to  hold  that  the  indorsement  of  a 
check  by  a  purchasing  bank  is  a  warranty  of  the  genuineness 
of  the  check,  and  that  the  drawee  bank  can  recover  back  the 
money  paid  on  such  check.  We  are  not  able,  however,  to  say 
that  such  is  the  weight  of  authority;  but  the  overwhelming 
weight  of  (if  not  universal)  authority  undoubtedly  sustains  the 
right  of  the  drawee  bank  to  recover  back  money  paid  upon  a 
forged  check  under  the  circumstances  shown  by  the  allega- 
tions of  the  complaint  in  this  case. 

The  judgment  will  be  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  complaint. 

REAVIS.  C.  J.,  and  ANDERS  and  MOUNT,   JJ.,  concur. 
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Kleopfer  v.  First  National  Bank  of  Herington. 

{Supreme  Court  of  Kansas,  Dec.  6,  1902.) 
[70  Pac.  Rep.  880.] 

Bank — Refusal  to  Pay  Check — Damages.* 

A  bank  is  liable  in  damages  resulting-  from  a  nonfulfillment  of  its 
contract  to  pay  the  money  of  its  depositor  on  demand,  to  the  same 
extent  and  for  the  same  reason  that  other  persons  are  liable  for  the  non- 
fulfillment of  contracts.  The  measure  of  its  liability  depends  upon  the 
circumstances  of  each  individual  case.  A  petition,  therefore,  which 
states  that  a  bank  in  which  the  plaintiff  had  money  on  deposit  neg- 
lected or  refused  to  honor  his  check  or  pay  it  on  demand,  states  a  cause 
of  action, 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Dickinson  county; 
O.  L.  Moore,  Judge. 

Action  by  Henry  Kleopfer  against  the  First  National  Bank 
of  Herington.  Judgment  for  defendant.  Plaintiff  brings 
error.   Reversed. 

C.  S.  Crawford,  for  plain+iff  in  error, 
Hurd  &  Hurd,  for  defendant  in  error. 

GREENE,  J.  The  plaintifi  in  error  sued  the  defendant  in 
error  in  the  court  below.  In  the  petition  he  alleged  that  it 
was  a  banking  corporation  engaged  in  loaning  money  and  re- 
ceiving deposits;  that  on  September  25,  1900,  he  secured  from 
it  a  loan  of  $892,  and  executed  his  promissory  note  and  chattel 
mortgage  securing  its  payment;  thereupon  the  bank  delivered 
to  him  a  deposit  slip  showing  that  he  had  deposited  with  said 
bank  $892.  The  petition  also  alleged  that  the  plaintiff  had 
purchased  certain  cattle  at  an  agreed  price  of  $qoo,  and  had 
informed  the  bank  that  the  money  which  he  had  caused  to  be 
placed  to  his  credit  was  to  be  used  in  payment  therefor,  and 
the  bank  agreed  to  remit  said  sum  of  $892  to  the  bank  at 
Abilene,  to  be  deposited  to  the  credit  of  George  Kleopfer  in 
payment  of  said  cattle;  that  thereafter  the  bank  refused  to 
make  such  remittance,  and  refused,  upon  demand  of  plaintiff, 
to  pay  to  him  the  amount  of  money  so  deposited;  that  by 
reason  of  such  neglect  he  was  unable  to  retain  the  possession 
of  the  cattle  so  purchased,  and  was  compelled  to  redeliver 
them  to  said  George  Kleopfer,  and  was  thereby  damaged  in 
the  difference  between  the  agreed  purchase  price  and  the 
actual  value  of  the  cattle.  To  this  petition  the  defendant  be- 
low demurred,  which  demurrer  was  sustained.  From  this  rul- 
ing the  plaintiff  prosecutes  error. 

It  is  argued  that  the  demurrer  was   properly  sustained,  be- 

*See  American  Nat.  Bank  v.  Morey  (Ky,),  4  Bank,  Cas.  722,  and 
foot-note. 


BKG  CAs]  CHECKS  151 

Kleopfer  v.  First  Nat.  Bank  of  Hering-ton 

cause  the  money  so  deposited  was  for  the  benefit  of  George 
Kleopfer,  and  the  refusal  of  the  defendant  to  remit  to  George 
Kleopfer,  or  to  pay  the  money  to  Henry  Kleopfer,  did  not  re- 
sult in  any  damage  to  Henry  Kleopfer.  The  second  reason 
assigned  for  sustaining  the  demurrer  is  that  there  are  no 
allegations  in  the  petition  showing  that  plaintiff  sustained  any 
damage  for  which  he  could  recover.  The  petition  fairly 
shows  that  Henry  Kleopfer  had  no  deposit  in  the  bank  $892, 
subject  to  check  or  order.  It  was  the  duty  of  the  bank  to 
pay  it  out  upon  the  check  or  order  of  the  depositor.  This 
it  refused  to  do.  It  violated  its  contract,  and  is  liable  at 
least  for  nominal  damages.  The  law  implies  nominal  dam- 
ages for  every  tort  and  the  breach  of  every  contract. 

A  third  reason  assigned  is  that  if  the  plaintiff  gave  his  note 
and  mortgage  to  the  defendant,  and  the  defendant  expressly  or 
impliedly  agreed  to  pay  the  plaintiff  the  amount  of  money  evi-' 
denced  by  the  note  and  mortgage,  but  refused  to  do  so  upon 
demand,  a  cause  of  action  would  have  at  once  accrued  for  the 
breach,  and  the  plaintiff  could  have  maintained  an  action  for 
his  damages,  which  would  be  the  amount  due,  with  interest. 
To  avoid  this  admitted  liability,  however,  it  is  contended  that 
the  petition  shows  a  settlement  between  the  plaintiff  and  the 
bank,  and  that  the  promissory  note  and  chattel  mortgage  were 
by  the  bank  released,  canceled,  and  surrendered;  therefore 
there  was  nothing  upon  which  plaintiff  could  recover.  This 
is  not  a  fair  interpretation  of  the  petition.  The  allegation  is 
"that  the  promissory  note  and  chattel  mortgage  referred  to  in 
paragraph  4  of  this  amended  petition  were  by  the  defendant 
surrendered,  released,  and  canceled  on  this  the  17th  day  of 
October,  A.  D.  1900."  There  is  no  allegation  that  this  was 
accepted  as  a  settlement  of  plaintiff's  damage.  Whether  the 
payment  of  interest  is  the  measure  of  the  liability  of  a  bank 
for  the  nonpayment  of  money  to  its  depositor  depends  entirely 
upon  the  circumstances  of  each  particular  case.  In  Johnson 
v.  Mathews,  5  Kan.  118,  122,  the  court  said:  ''A  party  is 
always  entitled  to  recover,  on  a  breach  of  contract,  such  dam- 
ages as  are  the  natural,  direct,  and  proximate  result  of  such 
breach;  and  he  is  also  entitled  to  recover  such  other  damages 
as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties,  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it."  It  is  said  in  Suther- 
land on  Damages  (section  77)  that:  "Where  the  obligation  to 
pay  money  is  special,  and  has  reference  to  other  objects  than 
the  mere  discharge  of  a  debt,  as  where  it  is  agreed  to  be  done 
to  facilitate  trade  and  to  maintain  the  credit  of  the  promisee 
in  a  foreign  country;  to  take  up  commercial  paper,  pay  taxes, 
discharge  liens,  relieve  sureties,  or  for  any  other  possible 
ulterior  object, — damages  beyond  interest  for  delay  of  pay- 
ment, according  to  the  actual  injury,  may  be  recovered.  A 
banker  may  be  liable  for  damages  not  measured  by  interest 
for  refusing  to  pay  the  check  of  his  customer,  who  has  pro- 
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vided  funds  subject  thereto."     Bank  v.  Morey  (Ky.)  69  S.  W. 

759- 

Since  the  petition  does  not  state  facts  from  which  it  can  be 
determined  that  the  defendant  knew  that,  if  it  failed  to  keep 
its  contract,  plaintiff  would  be  unable  to  retain  the  possession 
of  the  cattle  so  purchased,  and  thereby  deprived  of  the  profits 
of  his  purchase,  the  loss  of  profits  cannot  be  an  item  of  dam- 
age, not  having  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract  as  the  probable  result  of  a 
breach  of  it. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  overrule  the  demurrer 
to  the  petition.     All  the  justices  concurring. 
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Gregory  et  al.  v.  Sturgis  Nat.  Bank. 

{Court  of  Civil  Appeals  of  Texas,  Dec.  /j,  1902,) 

[71  S.  W.  Rep.  66.] 

Draft    Attached    to    Bill   of     Lading — Indorsement — Bank    Holding   for 
Collection. 

Where  a  draft  attached  to  a  bill  of  lading"  was  indorsed,  "Pay  to 
the  order  of  American  National  Bank,"  and  by  the  latter  indorsed, 
"Pay  any  bank  or  banker  or  order  American  National  Bank,"  and 
was  presented  by  defendant  bank  to  the  drawee,  such  indorsements 
were  sufficient  to  put  the  drawee  on  inquiry  that  defendant  was  a 
holder  for  collection  only,  and  was  not  a  purchaser  of  the  draft  payable 
to  bearer. 

Same — Same — Same — Breach     of      Drawer's      Contract — Liability     of 
Bank. 

A  bank  holding  a  draft  attached  to  a  bill  of  lading-,  for  the  price  of 
corn  shipped,  which  holds  the  draft  for  collection  only,  and  not  as  a 
purchaser,  is  not  liable  to  the  drawee  after  receiving-  payment  for  a 
deficiency  in  quantity  of  the  corn  purported  to  be  shipped,  and  for  the 
drawer's  failure  to  pay  the  freig;ht  as  agreed,  and  as  shown  by  the 
invoice  attached  to  the  draft  and  bill  of  lading-. 

Appeal  from  Hill  county  court;  L.  C.  Hill,  Judge. 

Action  by  W.  G.  Gregory  and  another  against  the  Sturgis 
National  Bank.  From  a  judgment  in  favor  of  defendant, 
plaintiffs  appeal.     Affirmed. 

Vaughan,  Works  &  Clarke,  for  appellants. 
A,  P.  McKinnon,  for  appellee. 

RAINEY,  C.  J.  The  petition  of  appellants,  who  brought 
this  suit,  alleged  that  W.  G.  Gregory  and  T.  C.  Gregory, 
partners  doing  business  under  the  firm  name  and  style  of 
Hillsboro  Brokerage  Comp^.ny,  hereinafter  called  "plaintiffs," 
complaining  of  the  Sturgis  National  Bank,  a  banking  institu- 
tion chartered  and  existing  under  and  by  virtue  of  the  laws  of 
the  United  States  of  America,  hereinafter  styled  "defendant," 
represent  that  plaintiffs  reside  in  Hill  county,  Tex.,  and 
that  the  defendant  has  its  office  and  place  of  business  in  Hills- 
boro. Hill  county,  Tex.,  with  T.  G.  Hawkins  as  its  president 
and  C.  A.  Sullenberger  as  its  cashier,  both  of  whom  reside  in 
Hill  county,  Tex.  For  cause  of  action  and  grounds  of  relief 
plaintiffs  represent  to  the  court  the  following  facts:  "That 
before  and  at  the  date  of  the  transactions  herinafter  men- 
tioned plaintiffs  were,  and  are  now,  brokerage  merchants, 
doing  business  in  Hillsboro,  Texas,  buying  and  selling  meats, 
grain,  and  other  merchandise  on  commission,  as  well  as  for 
profit  in  the  sale  of  goods  over  and  above  cost  to  plaintiffs. 
That  on  or  about  the  2d  day  of  August,  A.  D.  1901,  plaintiffs 
contracted  for  the  purchase  of  a  car  load  of  mixed  corn  from 
the  Hutchinson  Feed  &  Grain  Company  of  Hutchinson,  Kan- 
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sas,  plaintiffs  contracting  and  agreeing  to  pay  for  said  corn 
the  sum  of  63  cents  per  bushel  delivered  in  Hillsboro.  That, 
having  agreed  upon  the  purchase  and  sale  of  said  corn,  the 
Hutchinson  Feed  &  Grain  Company  loaded  freight  car  No. 
12,641  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
at  Deer  Creek,  Oklahoma  Territory,  with  corn,  and  shipped 
same  to  plaintiffs  to  Hillsboro,  Texas,  as  containing  754 
bushels  of  mixed  corn,  and  at  the  same  time  drew  its  draft  on 
plaintiffs  in  the  sum  of  $359-20  in  favor  of  the  State  Exchange 
Bank  of  Hutchinson,  Kansas,  and  attached  the  bill  of  lading 
as  well  as  invoice  thereto;  said  draft  being  as  follows:  'The 
Hutchinson  Feed  &  Grain  Company,  Buyers  and  Shippers  of 

Grain  and    Feed.     No. .     Hutchinson,    Kansas,   8,  2, 

1901.  Pay  to  the  order  of  the  State  Exchange  Bank,  $359.02 
(three  hundred  and  fifty  nine  and  02-100  dollars).  The 
Hutchinson  Feed  &  Grain  Company,  per .  To  Hills- 
boro Brokerage  Company,  Hillsboro,  Texas.'  Attached  to 
said  draft  being  the  following  notice:  *If  this  draft  is  not 
paid  on  presentation,  please  protest,  and  notify  the  State  Ex- 
change Bank  of  Hutchinson,  Kansas,  by  wire.'  The  said  in- 
voice attached  to  said  draft  is  as  follows  (omitting  the  business 
card  of  the  Hutchinson  Feed  &  Grain  Company  and  other 
notations  thereon,  not  pertaining  to  said  invoice): 

Car  No.  12,641,  A.  T. 

Hutchinson,  Kansas,  8,  2,  1901. 
Hillsboro  Brokerage  Co.,  Hillsboro,  Texas. 
Bought  of  the  Huthinson  Feed  &  Grain  Company. 

754  bu.  mxd.  corn  at  63c 475  02 

Less  freight  charges  from  Deer  Creek 116  00 

$359  02 
Freight  guarantied.     Draft,  $359  02. 

"Plaintiffs  charge :  That  on  or  about  the  9th  day  of  August, 
A.  D.  1901,  said  draft  was  presented  to  plaintiffs  for  payment 
by  the  defendant,  the  Sturgis  National  Bank,  and  that  at  said 
time  said  bill  of  lading  and  said  invoice  were  attached  to 
said  draft,  and  said  draft  was  indorsed  as  follows:  'Pay  to  the 
order  of  American  National  Bank,  Kansas  City,  Mo.  State 
Exchange  Bank,  Hutchinson.  Kansas,  F.  W.  Cooter,  Cashier.' 
Also:  'Pay  any  bank  or  banker  or  order.  August  6th,  1901. 
American  National  Bank.  Kansas  City,  Mo.,  G.  B.  Gray. 
Cashier.'  That  under  and  by  virtue  of  the  last-named  in- 
dorsement, the  same  being  a  general  indorsement  in  blank, 
the  Sturgis  National  Bank,  as  holder  thereof,  was,  in  so  far  as 
plaintiffs  were  concerned,  the  owner  and  holder  thereof,  as 
well  as  the  owner  of  the  corn  for  which  said  draft  was  drawn, 
and  that  plaintiffs,  relying  upon  the  truthfulness  of  the  invoice 
attached  to  said  draft  as  hereinbefore  alleged,  paid  to  said 
defendant  said  sum  of  $35902,  and  thereupon  defendant 
delivered  to  plaintiffs  said  draft,  bill  of  lading,  and  invoice 
attached  thereto,  whereby  plaintiffs  became  in  law  purchasers 
from  said  defendant,  as  the   seller  thereof,    of  754  bushels  of 
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corn,  and  for  which  amount  of  corn,  as  being  contained  in  said 
car  No.  12,641,  A.  T.,  plaintiffs  in  fact  paid  said  defendant 
63  cents  per  bushel,  namely,  $475.02,  less  freight  charges  of 
$116;  net  amount  paid  to  bank  being  $359.02.  Plaintiffs 
further  allege  that  as  freight  on  said  car  of  corn  they 
had  to  and  did  pay  the  sum  of  $116  to  the  agent 
of    the  St.     Louis  &   Southwestern   Railway   Co.    at    Hills- 

boro,   Texas,    on     or     about  the day    of  August,    A. 

D.  1901,  being  at  the  rate  of  27  cents  per  hundred 
weight.  Plaintiffs  allege  that  they  received  said  car  of  corn 
from  the  local  agent  of  the  St.  Louis  &  S.  W.  Ry.  Co.  at  Hills- 

boro,  Texas,  on  or  about  the day  of  August,  A.  D.  1901, 

and  that  they  proceeded  thereafter  to  unload  and  weigh  said 
corn  as  the  same  was  unloaded  from  said  car,  and  that 
said  car  did  not  in  truth  and  in  fact  contain  754  bushels,  but 
only  contained  in  truth  and  in  fact  475^  bushels  of  corn,  said 
car  being  short  278^  bushels,  namely,  15,588  pounds  of  corn, 
for  which  plaintiffs  paid  the  defendant  63  cents  per  bushel, 
namely,  the  sum  of  $175.45.  Plaintiffs  further  allege  that  pn 
said  15,588  pounds  of  corn  that  was  not  contained  in  said  car 
they  paid  freight  at  the  rate  of  27  cents  per  hundred  weight, 
amounting  to  $42.87.  Whereby  said  defendant,  the  Sturgis 
National  Bank,  has  become  liable  and  promised  to  plaintiffs 
said  sum  of  $175.45  for  said  278^  bushels  of  corn  for  which 
plaintiffs  paid  defendant  as  hereinbefore  alleged,  but  which 
was  not  delivered  by  said  defendant  to  plaintiffs;  and,  further, 
to  pay  said  sum  of  $42.87  freight  charges  paid  by  plaintiffs  on 
said  15,588  pounds  of  corn  as  being  contained  in  said  car, 
which  in  truth  and  in  fact  was  not  so  contained,  together  with 
6  per  cent,  interest  thereon  from  the  9th  day  of  August,  A.  D, 
1901,  being  on  or  about  the  date  that  said  sums  of  money 
were  paid  by  plaintiffs.  That,  although  often  requested  so  to 
do,  the  defendant  has  failed  and  refused  to  pay  said  sums  of 
money,  or  any  part  thereof,  to  plaintiffs'  damage  $500. 
Wherefore  plaintiffs  pray  that  defendant  be  cited  in  terms  of 
law  to  appear  and  answer  herein,  and  that  on  hearing  hereof 
they  recover  judgment  against  defendant  for  their  debt, 
interest,  and  costs  of  suit,  and  for  such  other  and  further  re- 
lief at  law  or  in  equity  that  they  may  be  entitled  to  on  proof 
of  the  facts  herein  alleged."  Defendant  interposed  a  general 
demurrer,  which  was  sustained.  Plaintiffs  refusing  to  amend, 
judgment  was  rendered  for  defendant,  and  plaintiffs  have 
appealed. 

We  are  of  the  opinion  that  the  demurrer  was  properly  sus- 
tained. The  indorsements  on  the  draft  paid  by  appellants  to 
the  Sturgis  National  Bank  as  set  out  in  plaintiffs'  petition 
show  that  said  bank  held  the  draft  for  collection,  or  at  least 
were  sufficient  to  put  appellants  on  inquiry  as  to  the  bank's 
ownership  of  same.  The  appellee  bank,  holding  the  draft 
for  collection,  is  not  liable  to  appellants  on  account  of  the 
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breach,  if  any,  of  their  contract  with  the  Hutchinson  Feed  & 
Grain  Company.  Grain  Co.  v.  Morris  (Civ.  App.)  65  S,  W. 
in8,  3  Tex.  Ct.  Rep.  739.  The  allegations  of  plaintiffs'  peti- 
tion do  not  bring  this  case  within  the  rule  announced  in  the 
case  of  Landa  v.  Lattin  (Tex.  Civ.  App.)  46  S.  W.  48,  upon 
which  appellants  relv  in  support  of  their  position,  and  that 
case  has  gone  further  than  any  case  of  which  we  have  knowl- 
edge. 
The  judgment  is  affirmed. 
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Brown  v.  Schleier  et  al. 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  November  lo,  igo2.) 

[118  Fed.  Rep.  981.] 

National    Banks — Powers — Leasing  and   Improvement   of  Real    Estate. 

The  power  conferred  on  national  .banks  by  Rev.  St.  ^  5137  [U.  S. 
Comp.  St.  1901,  p.  3460],  to  purchase  and  hold  such  real  estate  "as  shall 
be  necessary  for  its  immediate  accoitimodation  in  the  transaction  of  its 
business,"  includes  the  power  to  lease  real  estate  for  such  purpose,  and 
a  bank  does  not  exceed  its  powers  by  leasing'  g-round  for  a  term  of  years 
under  an  agreement  with  the  owner  that  it  will  erect  a  building  thereon 
for  its  use,  providing  it  acts  in  good  faith,  and  for  the  purpose  of  ob- 
taining an  eligible  location  and  a  suitable  building-  in  which  to  conduct 
its  business.  Nor  is  it  limited  to  the  construction  of  a  building-  only 
sufficient  for  its  own  use ;  but,  where  it  has  acquired  property  by  pur- 
chase or  lease  for  the  purpose  authorized  by  the  statute,  it  may  improve 
the  same  in  any  manner  that  other  prudent  owners  would  do,  so  as  to 
render  it  most  productive. 
Same. 

A  lease  of  property  by  a  national  bank  for  99  years  is  not  ultra  vires 
and  void  because  the  term  will  outlast  its  corporate  life.  Being  author- 
ized by  the  statute  to  purchase  real  estate  in  fee  simple  for  specified 
purposes,  it  may  acquii^e  any  lesser  estate  or  interest  which  is  vendible. 
Same — Indebtedness — Obligation  to  Pay  Rent. 

Nor  is  such  a  lease  invalid  because  the  aggregate  rental  which  the 
bank  agrees  to  pay  during  the  term  in  monthly  installments  exceeds 
its  capital  stock.  Such  an  agreement  does  not  create  an  indebtedness 
for  the  aggregate  amount  of  the  installments,  within  the  meaning  of 
Rev.  St.  §  5202  [U.  S.  Comp.  St.  1901,  p  3494]. 
Same — Acts  Ultra  Vires — Liability  of  Third  Parties. 

A  lesser  of  real  estate  to  a  national  bank  for  a  long  term,  in  which 
the  bank  covenants  to  erect  a  bank  building  which  shall  become  part  of 
the  realty,  cannot  be  held  accountable  to  the  stockholders  or  creditors 
of  the  bank  because  it  may  have  exceeded  its  powers  by  expending 
more  money  in  the  erection  of  the  building  than  it  was  authorized  to 
do  under  the  law,  and  more  than  was  required  by  the  terms  of  the  lease  ; 
nor  can  such  excessive  expenditure  be  charged  as  a  Hen  upon  the  prop- 
erty in  favor  of  creditors  after  the  same  has  passed  into  the  hands  of 
the  lessor. 
Same — Powers  of  Receiver.* 

A  receiver  of  a   national  bank,    appointed  by  the  comptroller  of   the 
currency,  is  not  vested,  by   virtue  of  his  appointment,  with  all  of  those 
visitorial  powers  over  national  banks  which  the  United  States,    acting 
in  its  sovereign  capacity,  may  exercise. 
Same — Suit  against  Third  Parties. 

A  receiver  of  a  national  bank  cannot  maintain  a  suit  against  a  third 
party,  based  upon  the  alleged  invalidity,  as  ultra  vires,  of  a  contract 
made  by  the  bank  which  was  fully  executed  10  years  prior  to  his 
appointment,  and  to  which  no  objection  was  made  at  the  time,  either 
by  the  United  States  or  by  any  stockholder. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

*As  to  the  powers  of  receivers  of  national  banks,  see  Turner  v.  Rich- 
ardson (U.  S.),  3  Bank.  Cas.  232,  and  note,  236  et  seq. 
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This  case  passed  off  below  on  a  demurrer  to  the  bill  of  com- 
plaint, which  was  once  amended  before  the  demurrer  thereto 
was  sustained.  (C.  C.)  112  Fed.  577.  The  case  made  by  the 
bill  of  complaint,  as  amended,  is  as  follows:  The  People's 
National  Bank  of  Denver,  one  of  the  appellees,  was  incor- 
porated on  July  30,  1889,  under  the  national  bank  act,  for  the 
period  of  20  years  from  July  i,  1889,  with  a  capital  stock  of 
$300,ocx),  divided  into  shares  of  $100  each.  On  September 
12,  1889,  it  leased  a  lot  of  ground  in  the  city  of  Denver,  hav- 
ing a  front  on  Lawrence  street  of  about  99  feet,  from  George 
C.  Schleier,  one  of  the  appellees,  for  the  term  of  09  years 
from  February  i,  1890,  at  a  yearly  rent  of  $13,975,  which  rent 
was  to  be  paid  in  monthly  installments  of  $1,164.58  during 
each  month  of  the  term.  The  lessee,  the  People's  National 
Bank,  hereafter  sometimes  termed  the  "Bank,"  agreed  to 
erect  within  18  months  from  and  after  February  i,  1890,  at  its 
own  cost  and  expense,  a  substantial  building,  not  less  than 
four  stories  in  height,  to  cost  not  less  than  $100,000.  By  the 
terms  of  the  lease  the  lessee  was  to  have  no  right  to  remove 
the  building,  but  the  same  was  to  become  a  part  of  the  realty. 
The  lease  also  gave  to  the  lessee  and  its  assigns  an  option  to 
extend  the  lease  for  the  same  rental  for  a  term  of  50  years 
from  and  after  the  expiration  of  99  years.  The  bank  took 
possession  of  the  demised  premises,  and  on  or  about  the  month 
of  January.  1891,  had  completed  the  erection  of  a  building 
thereon,  eight  stories  in  height,  at  a  cost  of  $305,725.39.  On 
July  19,  1893,  the  bank  became  unable  to  pay  its  depositors 
in  due  course  of  business,  and  the  comptroller  of  the  currency 
appointed  J.  B.  Lazear  as  receiver  thereof,  pursuant  to  the 
provisions  of  the  national  bank  act.  Said  Lazear  remained  in 
possession  of  its  assets  and  affairs  until  August  21,  1893,  when 
he  was  discharged;  the  bank  having  in  the  meantime  levied 
an  assessment  of  20  per  cent,  upon  its  shareholders,  and 
thereby  restored  its  capital  so  that  it  was  deemed  safe  for  it  to 
resume  business.  At  the  date  last  mentioned  the  business  and 
affairs  of  the  bank  had  become  somewhat  involved  and  com- 
mingled with  the  business  of  another  bank  known  as  the 
People's  Savings  Bank,  which  latter  bank  was  located  and 
did  business  in  the  bank  building  that  had  been  erected  by 
the  People's  National  Bank,  in  which  the  latter  bank  also 
transacted  its  business.  The  People's  Savings  Bank,  having 
become  embarrassed,  subsequently  made  an  assignment  to 
Fermor  J.  Spencer,  assignee,  who  thereafter,  on  June  26, 
1897,  brought  an  action  against  the  People's  National  Bank,  in 
which  action  he  recovered  a  judgment  against  it  in  the  sum  of 
$475,825.71  on  November  30.  1899.  About  the  month  of 
January,  1897,  the  People's  National  Bank  commenced  to 
liquidate  its  affairs  with  a  view  of  surrendering  its  charter, 
and  on  April  27,  1897,  its  stockholders,  at  a  meeting  duly  held 
for  that  purpose,  resolved  to  go  into  voluntary  liquidation. 
On  September  20,  1897,  the  bank  called  a  meeting  of  its  stock- 
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holders  to  consider  a  proposition  to  surrender  the  remainder 
of  its  leasehold  term  to  Schleier,  the  lessor,  stating  in  its 
notice  to  the  stockholders  that,  as  the  income  from  the  prop- 
erty which  it  had  leased  was  less  than  the  fixed  charges,  it 
had  become  necessary  to  take  some  action  to  relieve  the  bank. 
At  that  time  there  was  due  for  rent  in  arrear  under  the  lease, 
and  for  taxes  which  the  lessee  was  obligated  to  pay,  a  sum 
amounting  altogether  to  about  $6,000.  In  compliance  with 
action  which  appears  to  have  been  taken  at  said  stockholders' 
meeting,  the  bank,  subsequently,  on  October  30,  1897,  sur- 
rendered its  leasehold  term  to  the  lessor,  and  the  lessor 
agreed,  in  consideration  of  such  surrender,  to  discharge  the 
bank  from  its  liability  to  pay  such  rents  and  taxes  as  were 
then  in  arrears;  also  to  discharge  the  bank  from  all  further 
installments  of  rent  which  were  to  accrue  under  the  lease. 
Some  time  after  the  bank  had  resolved  to  go  into  voluntary 
liquidation,  to  wit,  on  December  20,  1899,  Earl  M.  Cranston 
was  appointed  receiver  of  the  People's  National  Bank  for  the 
purpose  of  winding  up  its  affairs.  He  continued  to  serve  as 
receiver  until  May  27,  1901,  when  he  resigned  his  office,  and 
Edwin  F.  Brown,  the  present  receiver  and  appellant,  was  duly 
appointed  in  his  place  and  stead  by  the  comptroller  of  the 
currency.  In  view  of  the  premises,  the  complainant  prayed 
that  the  court  would  decree  that  the  lease  executed  by 
Schleier  to  the  Bank  on  September  12,  1889,  was  null  and 
void,  in  view  of  the  national  bank  act;  that  the  agreement 
purporting  to  cancel  and  surrender  said  pretended  lease  was 
also  null  and  void;  that  there  might  be  a  full  accounting  be- 
tween Schleier  and  the  receiver;  and  that  whatever  was 
found  due  to  the  receiver  upon  said  accounting  be  declared  a 
first  and  prior  lien  upon  the  bank  building  which  the  bank 
had  erected,  as  well  as  upon  the  ground  upon  which  it  was 
situated.  The  bill  was  demurred  to  for  want  of  equity,  and 
the  demurrer  was  sustained,  whereupon  a  decree  was  entered 
dismissing  the  complaint.  To  reverse  such  decree  an  appeal 
has  been  prosecuted  to  this  court. 

James  H.  Brown  (H.  M.  Orahood,  Earl  M.  Cranston, 
Robert  J.  Pitkin,  and  William  A.  Moore,  on  the  brief),  for 
appellant. 

R.  D.  Thompson  (G.  C.  Bartels  and  James  H.  Blood,  on 
the  brief),  for  appellees. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  bill  in  this  case  appears  to  have  been  exhibited,  and  a 
recovery  is  sought,  upon  the  theory  that  the  lease  of  Septem- 
ber 12,  1889,  was  executed  by  the  People's  National  Bank  in 
excess  of  its  corporate  powers,  and  was  therefore  void;  that 
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Schleier,  the  lessor,  was  a  party  to  the  act  whereby  the 
charter  of  the  bank  was  violated,  and  is  therefore  liable  as  a 
joint  tort-feasor  for  all  the  damage  which  the  creditors  of  the 
bank  have  sustained  in  consequence  of  the  execution  of  the 
lease  without  lawful  authority.  It  is  urged,  in  substance,  that 
the  lease  was  ultra  vires  the  bank,  because  it  undertook,  in 
violation  of  section  Si37  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1501,  p.  3460],  to  erect  a  building  on  the  demised  premi- 
ses which  it  did  not  contemplate  using  "for  its  immediate 
accommodation  in  the  transaction  of  its  business,"  but  did 
intend  to  rent  in  part  to  third  parties.  It  is  also  claimed 
that  the  bank  exceeded  its  powers  in  making  the  lease,  be- 
cause it  contracted  an  indebtedness  to  an  amount  exceeding 
its  capital  stock,  in  violation  of  section  5202  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  3494].  by  engaging  to  pay 
rent  at  the  rate  of  $13,975  per  annum  for  the  term  of  99 years; 
and  incidentally  it  is  claimed  that  the  power  conferred  upon 
national  banks  by  section  5137  of  the  Revised  Statutes  to  pur- 
chase and  hold  such  real  estate  "as  shall  be  necessary  for  its 
immediate  accommodation  in  the  transaction  of  its  business" 
does  not  comprehend  the  power  to  lease  property  with  a  view 
of  erecting  a  building  thereon  for  its  accommodation  in  the 
transaction  of  its  business,  nor  the  right  to  lease  property  for 
a  longer  period  than  it  is  to  exist  as  a  corporation. 

We  entertain  no  doubt  that  the  power  conferred  on  national 
banks  by  section  5137  of  the  Revised  Statutes  to  purchase  such 
real  estate  as  is  needed  for  their  accommodation  in  the  trans- 
action of  their  business  includes  the  power  to  lease  property 
whereon  to  erect  buildings  suitable  to  their  wants.  The 
power  to  purchase  land  is  larger  than  the  power  to  lease  by  as 
much  as  a  fee  simple  estate  is  larger  than  a  term  for  years, 
and  the  greater  power  includes  the  less.  In  the  larger  towns 
and  cities  of  the  United  States,  national  banks  usually  find  it 
necessary  to  locate  themselves  in  the  business  centers,  where 
property  is  most  in  demand  and  likewise  most  valuable.  In 
the  large  cities  it  will  doubtless  sometimes  happen  that  a  bank 
cannot  locate  itself  in  a  quarter  where  its  business  interests 
demand  that  it  should  be  located,  unless  it  leases  property  for 
a  term  of  years  and  agrees  with  the  owner  to  erect  a  building 
thereon  suitable  to  its  wants.  That  a  national  bank  may 
purchase  a  lot  of  land  and  erect  such  a  building  thereon  as  it 
needs  for  the  accommodation  of  its  business  admits  of  no 
controversy  under  the  language  of  the  statute,  and  we  per- 
ceive no  reason  why  it  may  not  likewise  lease  property  for  a 
term  of  years  and  agree  with  the  lessor  to  construct  such  a 
building  as  it  desires,  provided,  always,  that  it  acts  in  good 
faith,  solely  with  a  view  of  obtaining  an  eligible  location,  and 
not  with  a  view  of  investing  its  funds  in  real  property  or  em- 
barking them  in  speculations  in  real  estate.  Nor  do  we  per- 
ceive any  reason  why  a  national  bank,  when  it  purchases  or 
leases  property  for  the  erection  of  a  banking  house,  should  be 
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compelled  to  use  it  exclusively  for  banking  purposes.  If  the 
land  which  it  purchases  or  leases  for  the  accommodation  of 
its  business  is  very  valuable,  it  should  be  accorded  the  same 
rights  that  belong  to  other  landowners  of  improving  it  in  a 
way  that  will  yield  the  largest  income,  lessen  its  own  rent, 
and  render  that  part  of  its  funds  which  are  invested  in  realty 
most  productive.  There  is  nothing,  we  think,  in  the  national 
bank  act,  when  rightly  construed,  which  precludes  natioi:al 
banks,  so  long  as  they  act  in  good  faith,  from  pursuing  the 
policy  above  outlined.  The  act  was  framed  with  a  view  of 
preventing  such  associations  from  investing  their  funds  in 
real  property,  except  when  it  becomes  necessary  to  do  so, 
either  for  the  purpose  of  securing  an  eligible  business  loca- 
tion, or  to  secure  debts  previously  contracted,  or  to  prevent  a 
loss  at  execution  sales  under  judgments  or  decrees  that  have 
been  rendered  in  their  favor.  When  an  occasion  arises  for  an 
investment  in  real  property  for  either  of  the  purposes  specified 
in  the  statute,  the  national  bank  act  permits  banking  associa- 
tions to  act  as  any  prudent  person  would  act  in  making  an 
investment  in  real  estate,  and  to  exercise  the  same  measure  of 
judgment  and  discretion.  The  act  ought  not  to  be  construed 
in  such  a  way  as  to  compel  a  national  bank,  when  it  acquires 
real  property  for  a  legitimate  purpose,  to  deal  with  it  other- 
wise than  a  prudent  landowner  would  ordinarily  deal  with 
such  property. 

We  think  that  the  lease  in  question  was  not  invalid  because 
it  created  a  term  that  would  outlast  the  life  of  the  corporation 
in  whose  favor  it  was  created.  If  a  corporation  is  empowered 
to  acquire  real  estate  by  purchase  or  lease  for  the  transaction 
of  its  business,  it  matters  not  that  it  acquires  an  estate  or 
interest  which  will  not  expire  until  after  the  death  of  the  cor- 
poration, provided  the  estate  or  interest  so  acquired  is  vendi- 
ble. Detroit  Citizens'  St.  Ry.  Co.  v.  City  of  Detroit,  12  C. 
C.  A.  365,  64  Fed.  628;  NicoU  v.  Railroad  Co.,  12  N.  Y.  121, 
128;  People  V.  O'Brien,  in  N.  Y.  i,  37,  18  N.  E.  692,  2  L.  R. 
A.  255,  7  Am.  St.  Rep.  684;  State  v.  Laclede  Gaslight  Co., 
102  Mo.  472,  482,  14  S.  W.  974.  15  S.  W.  383,  22  Am.  St.  Rep. 
789;  Union  Pac.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co..  163  U. 
S.  564,  592,  16  Sup.  Ct.  1 173,  41  L-  Ed.  265;  Id.,  10  U.  S. 
App.  192,  2  C.  C.  A.  174,  51  Fed.  309.  If  the  rule  were 
otherwise,  no  corporation,  unless  it  had  a  perpetual  existence, 
could  acquire  land  in  fee,  and  in  that  event  the  objection 
made  to  the  lease,  based  on  the  length  of  the  term  thereby 
created,  would  apply  equally  well  if  the  grant  had  been  in  fee. 
The  lease  in  question  created  an  interest  in  land  which  was 
doubtless  supposed  to  be  of  considerable  value  when  the  lease 
was  executed;  and  although  the  interest  so  created  was  what 
is  usually  termed  a  "chattel  interest,"  the  term  being  less 
than  a  freehold,  yet  it  was  an  interest  which  was  salable  dur- 
ing the  life  of  the  corporation  or  on  its  dissolution,  and  might 
have  become  a  very  valuable  asset  of  the  bank.  Such  terms 
5  Bkg  Cas— 11 
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as  the  one  created  by  this  lease  are  sometimes  as  marketable 
as  estates  in  fee,  and  we  perceive  no  reason  why  the  instru- 
ment which  created  it  should  be  held  invalid,  any  more  than 
a  deed  conveying  an  estate  in  fee,  which  would  outlast  the 
life  of  the  bank.  A  corporation,  like  a  natural  person,  should 
be  allowed  to  hold  and  enjoy  a  leasehold  estate  that  v/ill  out- 
last its  own  existence,  provided  it  can  be  alienated  at  or  prior 
to  its  dissolution.  Moreover,  the  rule  being  that,  in  such  a 
case  as  the  one  at  bar,  the  personal  covenant  of  the  corpora- 
tion to  pay  rent  would  not  be  enforceable  against  it  after  the 
expiration  of  its  charter  (Lorillard  v.  Clyde,  142  N.  Y.  456,  37 
N.  E.  489,»24  L.  R.  A.  113,  and  cases  there  cited),  it  is  not 
apparent  that  any  sufficient  reasons  exist,  based  on  the  length 
of  the  term,  to  render  the  lease  invalid. 

We  are  furthermore  of  opinion  that  the  lease  in  controversy 
was  not  invalid  because  the  gross  rents  payable  during  the 
term  would  have  amounted  to  a  sum  exceeding  $300,000, 
which  was  the  amount  of  the  bank's  original  capital.  The 
gross  rents  that  were  to  accrue  and  would  have  accrued  at 
intervals  during  the  99-year  term,  if  the  lease  had  not  been 
surrendered  or  canceled,  do  not,  in  our  judgment,  constitute 
an  indebtedness,  within  the  fair  intent  and  meaning  of  section 
5202  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3494]. 
The  national  bank  act  confessedly  confers  power  upon  national 
banks  to  lease  property  which  they  need  for  the  convenient 
transaction  of  their  business,  and  it  contains  no  express  pro- 
vision limiting  the  duration  of  such  leases.  Their  duration  is 
left  to  be  determined  by  the  judgment  and  discretion  of  the 
bank  or  its  board  of  directors.  Very  frequently  such  associa- 
tions are  compelled  to  pay  a  large  annual  rental,  and  it  can 
hardly  be  supposed  that  congress  intended  that  the  various 
installments  of  rent  that  an  association  has  obligated  itself  to 
pay  under  a  lease  for  a  long  term  of  years,  which  it  executed 
because  it  was  necessary  to  do  so  to  secure  an  eligible  busi- 
ness location,  should  be  aggregated  and  counted  as  a  debt 
within  the  purview  of  section  ^202,  supra.  Rent  is  one  of 
those  ordinary  expenditures  which  such  associations  are 
compelled  to  incur  and  pay;  and  installments  of  rent  that  are 
to  be  earned  by  the  occupation  of  the  demised  premises  in 
future  years,  and  may  never  in  fact  be  earned,  can  hardly  be 
esteemed  an  indebtedness,  and  certainly  not  an  indebtedness 
within  the  fair  purview  of  section  5202,  until  it  has  accrued. 
In  Deane  v.  Caldwell,  127  Mass.  242,  244,  it  was  held  that, 
before  the  day  on  which  rent  is  covenanted  to  be  paid,  it  is  in 
no  sense  a  debt.  It  was  also  held  by  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Ohio  in  Trust  Co. 
V.  Armstrong,  35  Fed.  567,  that  rent  which  was  to  accrue  in 
future,  under  the  terms  of  a  long  lease  taken  by  a  national 
bank,  but  which  had  not  been  actually  earned  by  occupation, 
could  not  be  proven,  as  against  the  receiver  of  the  bank,  as  a 
debt;  it  appearing  that  the  receiver  had  declined  to  take  pos- 
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session  of  the  demised  premises  and  assume  the  burdens  of 
the  lease.  It  was  also  held  by  the  supreme  court  of  the  United 
States  in  City  of  Walla  Walla  v.  Walla  Walla  Water  Co.,  172 
U.  S.  I,  19,  19  Sup.  Ct.  77,  43  L-  Ed.  341,  that  the  annual 
installments  of  rent  which  a  city  had  agreed  to  pay  to  a  water 
company  for  the  period  of  25  years,  for  the  use  of  water,  could 
not  be  aggregated  and  counted  as  a  debt,  and  added  to  the 
other  indebtedness  of  the  city,  for  the  purpose  of  showing 
that  the  city  had  contracted  an  indebtedness  in  excess  of  the 
amount  permitted  by  its  charter.  See,  also.  City  of  South 
Bend  v.  Reynolds  (Ind.  Sup.)  157  N.  E.  706,  707,  49  L.  R.  A. 
791;.  We  conclude,  therefore,  that  it  cannot  h&  successfully 
claimed  that  the  bank  exceeded  its  powers  in  executing  the 
lease,  because  it  thereby  contracted  an  indebtedness  in  excess 
of  the  amount  prescribed  by  section  5202,  Rev.  St.  [U.  S. 
Comp.  St.  1901,  p.  3494]- 

It  follows,  from  what  has  been  said,  that  if  the  lease  in 
question  was  invalid  when  it  was  executed,  that  which  rendered 
it  so  was  the  covenant  of  the  bank  to  expend  as  much  as 
$100,000  in  the  erection  of  a  building  on  the  demised  premises. 
The  bill  avers  that  it  spent  more  than  that  amount,  to  wit, 
the  sum  of  $305,725;  but  the  lease  did  not  bind  it  to  incur 
that  expense,  and  we  fail  to  see  any  ground  upon  which 
Schleier,  the  lessor,  can  be  held  accountable  to  the  creditors 
of  the  bank  or  to  the  United  States  because  the  bank  saw  fit 
to  erect  a  more  expensive  building  than  it  had  engaged  to 
build.  The  lessor,  after  the  execution  and  delivery  of  the 
lease,  was  not  in  a  situation  where  he  could  be  heard  to  com- 
plain because  the  lessee  was  making  more  expensive  im.prove- 
ments  than  it  had  agreed  to  make.  Even  if  it  be  conceded, 
therefore,  that  the  bank  exceeded  its  powers  in  expending  as 
much  as  $305,725  in  the  construction  of  a  building,  yet  we  are 
unable  to  hold  that  the  lessor  is  chargeable  with  the  amount 
of  an  excessive  expenditure  which  he  was  powerless  to  prevent. 
Another  fact  to  be  kept  in  mind  is  that  the  case  in  hand  is  not 
one  where  the  bank  assumed  to  exercise  a  power  which  did 
not  belong  to  it;  but  it  is  a  case  where,  in  the  exercise  of  a 
power  that  was  clearly  conferred,  it  misused  or  abused  it  by 
making  a  greater  expenditure  for  an  authorized  object  than  it 
ought  to  have  made.  Besides,  the  wrongful  expenditure  was 
made  10  years  before  the  present  bill  was  filed.  The  building 
was  completed  in  January,  1891,  and  the  transaction  at  that 
time  became  an  executed  transaction.  Moreover,  while  the 
matter  was  in  fieri,  no  stockholder,  or  other  person  authorized 
to  complain,  raised  his  hand  to  arrest  the  unauthorized  expen- 
diture, although  the  act  was  done  publicly;  nor  did  the  United 
States,  which  granted  the  bank's  charter,  take  any  steps  to 
arrest  the  unauthorized  expenditure  by  the  bank,  on  the 
ground  that  its  charter  was  being  violated.  Furthermore,  the 
act  complained  of  was  not  malum  in  se,  but  at  most  was 
simply  ultra  vires. 
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On  this  state  of  facts  the  inquiry  arises  whether  the  trans- 
action is  one  of  which  the  receiver  of  the  People's  National 
Bank  is  authorized  to  complain;  and  this  question,  we  think, 
should  be  answered  in  the  negative.  The  receiver  is  one  who 
was  appointed  by  the  comptroller,  under  section  5234  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3507],  to  liquidate 
the  affairs  of  the  bank;  it  having  become  insolvent.  As  such 
receiver  he  is  vested  with  all  the  rights  of  creditors  and  the 
rights  of  the  corporation  itself,  and  may  doubtless  challenge 
any  wrongful  act  which  creditors  could  challenge,  and  main- 
tain such  suits  against  third  parties,  including  actions  against 
directors  and  stockholders  of  the  bank  on  account  of  wrong- 
ful and  fraudulent  acts,  as  the  corporation  might  maintain. 
Hayden  v.  Thompson,  17  C.  C.  A.  592,  71  Fed.  60,  and  cases 
there  cited.  But  we  think  that,  in  virtue  of  his  office  as  re- 
ceiver, he  is  not  authorized  to  challenge  or  impeach  an  exe- 
cuted transaction  between  the  bank  and  a  third  party,  like 
the  one  now  in  hand,  that  was  simply  ultra  vires,  and  which, 
though  known  to  the  United  States,  through  its  proper  offi- 
cials, at  the  time  it  was  undertaken  and  consummated,  and 
while  the  excessive  investment  of  its  funds  was  being  made, 
was  neither  arrested  nor  complained  of  by  the  United  States 
or  any  creditor  or  stockholder  of  the  bank.  In  Case  v.  Terrell, 
II  Wall.  199,  202,  20  L.  Ed.  134,  it  was  held  that  a  receiver  of 
a  national  bank  represents  the  bank,  its  stockholders,  and  cred- 
itors, but  that  such  officers  do  not  in  any  sense  represent  the 
government.  A  receiver  of  a  national  bank,  therefore,  by  vir- 
tue of  his  appointment  under  section  5234,  is  not  endowed  with 
all  of  those  visitorial  powers  over  national  banks  which  the 
United  States,  acting  in  its  sovereign  capacity,  may  exercise. 
The  United  States,  if  it  had  thought  proper  to  have  done  so. 
could  have  proceeded  against  the  People's  National  Bank  for 
a  forfeiture  of  its  charter  because  of  the  alleged  abuse  or  mis- 
use of  its  charter  powers.  It  did  not  do  so,  but  permitted  the 
investment  to  be  made,  evidently  upon  the  theory  that  it 
would  be  profitable  to  the  bank  and  not  harmful  to  the  pub- 
lic; and,  having  done  so,  a  receiver  appointed  by  the 
comptroller  years  afterwards,  has  no  right  to  impeach  the  in- 
vestment, and  ask  that  it  be  declared  void,  and  that  the  prop- 
erty of  a  third  party,  who  dealt  with  the  bank  in  good  faith, 
be  charged  with  a  lien  for  the  sum  expended,  now  that  the 
investment  has  proven  to  be  unprofitable. 

There  are  some  ultra  vires  acts,  v/hen  committed  by  a 
national  bank,  which  the  government  alone  is  permitted  to 
call  in  question  after  such  acts  are  committed.  For  example, 
in  Bank  v.  Stewart,  107  U.  S.  676.  678,2  Sup.  Ct.  778,  27  L. 
Ed.  592,  where  such  a  bank  had  loaned  money  on  the  security 
of  its  own  stock  in  admitted  violation  of  section  ';20i  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3494],  the  court 
decided,  in  substance,  that,  if  any  one  "except  the  govern- 
ment" could  challenge  the  transaction,  it  could  only  be  done 
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before  the  contract  was  executed.  In  the  well-known  case  of 
Bankv.  Matthews,  98  U.  S.  627,  628.  629,  25  L.  Ed.  188,  it  ap- 
peared that  a  national  bank  had  loaned  money  on  the  security 
of  real  property  in  violation  of  section  5136  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  3456],  and  was  proceeding 
to  foreclose  the  mortgage,  whereupon  the  mortgagor  sought 
to  enjoin  the  foreclosure  proceedings  upon  the  ground  that 
the  mortgage  was  a  nullity,  because  the  bank  had  no  authority 
to  accept  it  as  security  for  a  loan.  It  was  held,  however,  that 
the  act  of  making  the  loan  on  the  security  of  real  property, 
although  ultra  vires,  did  not  render  the  mortgage  void;  that 
the  mortgagor  could  not  successfully  resist  the  foreclosure 
proceedings  because  of  the  ultra  vires  character  of  the  trans- 
action; and  that  the  United  States  alone  could  challenge  it, 
doing  so  by  a  proceeding  to  oust  the  bank  of  its  franchises. ' 
The  court  said  that  a  private  person  could  not  directly  or 
indirectly  usurp  this  function  of  the  government,  but  that  it 
was  the  right  of  the  government  to  determine  whether  it 
would  complain  of  the  transaction.  The  same  rule  was  re- 
affirmed in  Reynolds  v.  Bank,  112  U.  S.  405,  413,  5  Sup.  Ct. 
213,  28  L.  Ed.  733,  and  was  followed  and  enforced  by  this 
court  in  Sioux  City  Terminal  R.  &  Warehouse  Co.  v.  Trust 
Co.  of  North  America,  27  C.  C.  A.  73,  83,  82  Fed.  124,  134. 
We  are  of  opinion  that  the  same  doctrine  is  applicable  when, 
as  in  the  present  case,  a  national  bank  makes  an  excessive 
investment  in  real  property  for  the  purpose  of  obtaining  an 
eligible  business  location.  Granting  that  it  is  guilty  of  an 
abuse  of  its  powers  in  so  doing,  and  that  while  the  act  is 
under  way  a  stockholder  may  enjoin  the  threatened  wrong, 
yet  after  the  investment  is  made,  and  the  conveyance  to  the 
bank  has  been  executed  and  delivered,  it  is  not  void,  but 
operates  to  vest  in  the  bank  such  an  estate  as  the  conveyance 
by  its  terms  creates.  Moreover,  when  the  conveyance  is 
made,  and  the  funds  of  the  bank  have  been  invested  therein, 
the  estate  so  acquired  becomes  an  asset  of  the  bank,  and  no 
one  can  question  the  transaction,  unless  the  government,  act- 
ing in  its  sovereign  capacity,  elects  to  do  so.  The  remedy  for 
the  wrong  is  solely  in  the  hands  of  the  government.  A  re- 
ceiver appointed  by  the  comptroller  of  the  treasury  on  the 
insolvency  of  the  bank,  pursuant  to  section  5234  of  the  Re- 
vised Statutes  [U.  S.  Comp.  St.  1901,  p.  3507],  and  armed 
simply  with  the  rights  of  the  corporation  and  its  creditors, 
cannot  do  so. 

The  bill  of  complaint  in  this  case  does  not  charge  or  sug- 
gest that  the  cancellation  and  surrender  of  the  lease  on 
October  30,  1897,  was  inspired  by  an  intent  on  the  part  of  the 
bank  or  Schleier,  the  lessor,  to  hinder,  delay,  or  defraud  the 
bank's  creditors.  The  motives  of  Schleier,  the  lessor,  in  that 
transaction  are  not  impugned.  All  that  is  alleged  concerning 
the  cancellation  of  the  lease  is  that  on  September  20,  1897, 
when  the  bank  was  about  to  go  into  voluntary   liquidation,  a 
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notice  was  issued  by  the  president  of  the  bank  to  stockholders, 
advising  them  of  a  meeting  which  had  been  called  to  be  held 
on  October  30,  1897,  to  consider  the  advisability  of  surrender- 
ing the  lease  to  the  lessor,  because  the  income  from  the  build- 
ing upon  the  demised  premises  had  become  less  than  the  fixed 
charges.  This  statement,  as  contained  in  the  notice  to  stock- 
holders, that  the  income  was  insufficient  to  meet  the  fixed 
charges,  is  denied  in  the  bill  only  upon  information  and  be- 
lief; but  no  allegation  is  contained  therein  showing  what  the 
income  amounted  to  at  that  time,  although  it  is  admitted  that 
two  or  three  installments  of  ground  rent  and  certain  taxes 
were  at  the  time  in  arrears.  The  conclusion  that  may  be 
fairly  drawn  from  the  averments  of  the  bill  is  that  the  lease- 
hold had  become  a  burden  to  the  bank,  rather  than  an  asset; 
that  it  was  not  salable;  and  that  the  officers  and  stockholders 
considered  it  prudent  and  for  the  best  interests  of  the  bank  to 
surrender  the  term  and  avoid  liability  for  further  installments 
of  rent.  At  all  events,  there  are  no  allegations  in  the  h\\\ 
showing  that  the  lease  was  fraudulently  canceled  by  collusion 
between  the  lessor  and  lessee,  and  with  a  view  of  depriving 
the  bank  of  an  asset  which  was  deemed  to  be  of  value;  nor 
does  the  bill  seem  to  have  been  filed  with  a  view  of  obtaining 
relief  on  that  ground.  The  bill  was  evidently  framed  upon 
the  theory  that  the  lease  was  void  ab  initio  for  want  of  power 
on  the  part  of  the  bank  to  execute  it.  and  that  the  receiver 
could  for  this  reason  charge  the  amount  that  had  been  ex- 
pended upon  the  demised  premises  in  the  erection  of  the 
building  as  a  lien  upon  the  same  and  upon  the  ground  on  which 
it  was  erected.  We  are  of  opinion,  for  the  reasons  already 
stated,  that  this  theory  is  unsound. 

We  conclude  that  the  demurrer  to  the  bill  was  properly  sus- 
tained, and  that  the  decree  below  should  be  affirmed.  It  is 
so  ordered. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  November  3,  igo2.) 
[118  Fed.  Rep.  798.] 

Knowledge  of  Agent  as  Notice  to  Principal — Adverse  Interest  of  Agent. 

The  rule  that  knowledge  possessed  by  an  agent  while  transacting- 
business  for  his  principal  is  imputable  to  the  principal  is  based  on  the 
presumption  that  he  will  communicate  such  knowledge  as  his  duty- 
requires,  and  is  subject  to  exception  where  in  the  transaction  he  acts 
not  only  for  his  principal,  but  also  for  himself  individually,  and  his 
interest  or  conduct  is  such  as  render  it  certain  that  he  would  not  make 
such  disclosure. 
Same — Cashier  of  Bank.* 

The  cashier  of  a  bank  sold  cattle  in  which  he  and  complainant 
were  jointly  interested,  receiving  payment  in  a  draft  and  credit  slip 
payable  to  the  bank.  These  he  deposited  to  his  own  credit,  and 
collected  and  thereafter  checked  out  the  entire  amount,  and  con- 
verted it  to  his  own  use.  He  transacted  the  entire  business  on  behalf 
of  both  the  bank  and  himself,  and  no  one  else  connected  with  the  bank 
had  any  knowledge  of  complainant's  interest  in  the  cattle  or  their 
proceeds  :  held,  that  the  bank  was  not  chargeable  with  notice  that 
complainant  had  any  interest  in  the  fund  deposited,  and  occupied  no 
trust  relation  to  him  which  rendered  it  accountable  for  such  interest. 
Partnership — Sale  of  Property  by  Partnei — Right  of  Copartner  to 
Follow  Proceeds. 

A  contract  between  an  owner  of  land  and  his  tenant  by  which  the 
former  agreed  to  furnish  money  for  the  purchase  of  stock  to  be  placed 
on  the  land  and  cared  for  by  the  tenant, — the  amount  to  be  repaid, 
with  interest,  from  the  proceeds  of  the  stock  when  sold,  and  the  profit 
or  loss  to  be  divided  equally, — created  a  partnership  in  the  venture  ; 
and,  on  a  sale  of  the  stock  by  the  tenant  at  a  price  which  realized  a 
profit,  the  landlord  had  no  interest  in  the  specific  money  received 
therefor,  and  no  claim  against  a  bank  in  which  it  was  deposited  by 
the  tenant  to  his  own  credit  on  account  of  such  deposit,  even  though 
the  bank  had  knowledge  or  notice  of  the  source  from  which  it  was 
obtained,  his  only  right  being  to  hold  his  partner  to  a  personal 
accounting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

The  appellant  (defendant  below)  is  a  banking  corporation 
doing  business  at  Overton,  in  the  state  of  Nebraska.  From 
some  time  prior  to  the  year  1897,  until  October  4,  1899,  G.  S. 
Hardinger  was  its  cashier,  and  had  the  charge  and  practical 
management  of  its  affairs;  its  president  and  other  directors 
residing  at  Lexington,  in  the  same  state.  On  March  i,  1897, 
the  appellee  (complainant  below),  by  an  agreement  in  writing, 
leased  to  said  G.  S.  Hardinger  nearly  a  section  of  land  in  Daw- 
son county.  Neb.,  for  the  term  of  three  years  from  that  date, 
and  agreed  to  furnish  money  to  stock  the  farm  with  hogs  and 
cattle,  as  might  be   agreed  on,  to  consume  the  pasture  and 

*As  to  when  knowledge  of  officer  is  not  notice  to  bank,  see  Jones 
V.  First  Nat.    Bank  of  Lincoln  (Neb.),  4  Bank.  Cas.  566,  and  foot-note. 
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hay  on  the  place.  Hardinger  agreed  to  do  all  the  labor  on  the 
place,  and  take  care  of  the  farm  and  stock.  The  title  and 
possession  of  the  stock  were  to  remain  in  complainant  until 
he  was  repaid  all  moneys  advanced  by  him  and  7  per  cent, 
interest  thereon;  and,  after  such  payment  and  payment  of  all 
debts,  all  profits  or  losses  were  to  be  evenly  divided  between 
said  complainant  and  said  Hardinger.  Complainant  during 
the  year  1898  advanced  and  paid  out,  for  237  cattle  placed  on 
the  said  farm  under  said  agreement,  $4,180.36.  There  was 
probably  some  increase  of  this  stock  on  the  farm,  and  some 
losses  by  the  death  of  animals.  On  July  7,  1899,  said  Hardin- 
ger, having  been  authorized  by  complainant  to  sell  the  said 
cattle,  made  sale  of  them  all,  together  with  about  i?  cows  to 
which  complainant  had  no  title,  to  one  H.  P.  Stryker,  for  the 
sum  of  $5,503.  Said  Stryker  obtained  the  money  to  pay  said 
Hardinger  by  a  loan  to  that  amount  which  he  obtained  from 
the  First  National  Bank  of  Lexington,  Neb.,  giving  as  security 
therefor  his  chattel  mortgage  of  said  cattle.  To  be  insured 
that  the  money  so  loaned  would  be  applied  to  the  payment 
for  the  cattle  covered  by  the  chattel  mortgage,  said  First 
National  Bank,  with  the  consent  of  said  Stryker,  gave  him, 
instead  of  cash,  its  draft  on  the  Omaha  National  Bank  of 
Omaha,  Neb.,  payable  to  the  order  of  the  Bank  of  Overton, 
for  $3,000,  and  a  slip  or  ticket  acknowledging  that  it  had 
credited  the  Bank  of  Overton  with  the  sum  of  $2,497.75,  which 
with  the  stamps  and  filing  charges  for  the  chattel  mortgage, 
amounted  to  the  sum  loaned.  Said  Hardinger  accepted  said 
draft  and  credit  slip  as  cash  from  said  Stryker  in  payment  for 
the  cattle  so  sold,  and  immediately,  on  the  same  day,  deposited 
both  of  them  as  cash  in  the  defendant  bank;  taking  credit 
therefor  to  himself  on  his  individual  deposit  account  in  the 
sum  of  $4,738.31,  and  withdrawing  from  the  bank  the  balance 
of  said  draft  and  credit  slip  in  money.  The  amount  of  said 
draft  and  of  said  credit  slip  was  duly  received  by  defendant 
bank;  and  said  Hardinger,  between  that  date  and  October  i, 
1899,  by  his  checks,  withdrew  from  said  bank  the  entire 
amount  of  his  said  deposit,  and  of  all  others  which  were  there 
to  his  credit,  and.  having  about  the  same  time  embezzled 
other  moneys  belonging  to  said  defendant  bank,  ceased  to  be 
its  cashier  or  to  be  connected  with  it  about  October  4,  1899, 
and  has  since  been  insolvent.  In  receiving  said  draft  and  credit 
slip  as  cash,  and  in  the  collection  of  each,  said  Hardinger 
alone  acted  for  the  defendant  bank,  and  was  the  only  officer 
of  that  bank,  or  person  connected  therewith,  who  had  any 
knowledge  that  such  draft  or  credit  slip  had  any  connection 
with  the  sale  of  cattle  in  which  complainant  had  any  interest. 
On  August  25,  1899,  Hardinger  informed  complainant  by 
letter  that  he  had  sold  all  the  cattle  in  which  they  were  inter- 
ested for  .1)5,000;  the  cattle  to  be  taken  between  September 
15th  and  20th.  Hardinger  never  paid  complainant  anything 
on  account  of  the  money  for  which  the  cattle  were   sold;  but 
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complainant  afterwards  sold  hay  on  the  farm  in  which  Hard- 
inger  had  an  interest,  and  some  machinery,  and,  on  account 
of  the  same,  credited  Hardinger  $694.70,  and  brought  this 
action,  alleging  that  Hardinger  sold  the  cattle  he  was  inter- 
ested in  to  Stryker  for  $i;,ooo,  and  that  defendant  bank  re- 
ceived the  proceeds,  through  said  draft  and  credit  slip,  knowing 
the  facts,  and  that  it  was  a  trust  fund  belonging  to  the  com- 
plainant, by  reason  of  his  ownership  of  the  cattle.  Defend- 
ant bank,  by  its  answer,  denied  any  knowledge  of  complainant's 
transactions  with  Hardinger,  or  that  complainant  had  any  in- 
terest in  the  money  represented  by  the  said  draft  or  credit  slip, 
or  that  these  represented  anything  but  the  individual  money 
of  Hardinger,  and  were  received  as  cash  belonging  to  Hard- 
inger, and  paid  out  afterwards  to  him  on  his  checks  by  the 
defendant  bank.  The  circuit  court  held  that  the  moneys  rep- 
resented by  said  draft  and  credit  slip,  when  deposited  in 
defendant  bank,  were  trust  moneys  belonging  to  complainant, 
to  the  extent  of  his  interest  in  the  same,  and  that  Hardinger's 
knowledge  of  the  facts  was  imputable  to  defendant  bank,  and 
rendered  its  decree  in  favor  of  the  complainant  for  the  sum  of 
$4,761.31  and  costs. 

T.  J.  Mahoney  (Marcellus  L.  Temple,  on  the  brief),  for 
appellant. 

A.  S.  Churchill,  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

LOCHREN,  District  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

1.  The  question  as  to  v/hether  the  books  of  account  of 
defendant  bank  were  properly  admitted  in  evidence,  though 
much  discussed  in  the  briefs  of  counsel,  is  not  presented  by 
this  appeal.  The  complainant  who  objected  to  this  evidence 
does  not  appeal,  and  the  evidence  must  be  considered  as  prop- 
erly admitted. 

2.  But  assuming  that  the  moneys  which  Hardinger  obtained 
for  the  cattle  sold  to  Stryker  were  trust  funds,  and  that  com- 
plainant had  an  interest  in  the  specific  money  represented  by 
the  draft  and  credit  slip  which  Hardinger  received  from 
Stryker  as  cash  for  the  cattle,  to  the  extent  of  what  com- 
plainant was  entitled  to  receive  on  such  sale,  and  that  the 
deposit  by  Hardinger  to  his  personal  credit  in  his  individual 
deposit  account  in  that  bank  was  a  fraud  on  the  complainant, 
completed  by  his  drawing  out  the  same  money  by  his  checks 
paid  by  that  bank,  and  by  converting  the  whole  to  his  own 
use,  the  defendant  bank  cannot,  on  the  facts  of  this  case,  be 
charged  with  any  responsibilty  to  the  complainant.  Aside 
from  Hardinger,  no  one  connected  with  the  bank  had  any 
knowledge  or  notice  that  the  complainant  had  any  interests 
in  the  cattle  sold  to  Stryker,  or  in  the  proceeds  of  such   sale, 
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or  that  the  deposit  by  Hardinger  in  the  bank  was  other  than 
his  own  moneys,  which  he  had  a  right  to  withdraw  and  use  at 
any  time. 

But  it  is  claimed  on  behalf  of  the  complainant  that  as 
Hardinger  certainly  had  full  knowledge  of  complainant's 
interest  in  the  cattle,  and  in  the  money  for  which  Hardinger 
sold  them,  and  as  he  was  the  cashier  of  the  defendant  bank, 
when,  as  such,  he  took  into  that  bank  the  deposit  made 
there  by  himself  as  an  individual  depositor,  his  knowledge  of 
all  the  facts  connected  with  the  rights  of  the  complainant  to 
that  money  is  imputable  to  that  bank,  under  the  well-settled 
general  rule  that  the  knowledge  of  an  agent,  or  notice  to  an 
agent,  while  acting  within  the  scope  of  his  authority,  is  notice 
to  his  principal,  because  within  that  scope  he  is  the  alter  ego 
of  the  principal,  and  because  the  law  will  presume  that  the 
agent  has  performed  his  duty  to  disclose  to  his  principal  all 
notice  to  himself  necessary  to  his  principal's  protection  or 
guidance.  The  officer  of  a  corporation,  like  a  cashier  of  a 
bank,  is  such  agent.  There  are,  however,  well-settled  excep- 
tions to  this  rule,  where  notice  or  knowledge  on  the  part  of 
the  agent  will  not  be  imputed  to  the  principal,  and  one  of 
these  is  "where  the  agent's  relations  to  the  subject-matter,  or 
his  previous  conduct,  render  it  certain  that  he  will  not  dis- 
close it."  Mechem,  Ag.  §  721.  "In  such  cases  the  presump- 
tion is  that  the  agent  will  conceal  any  fact  which  might  be 
detrimental  to  his  own  interests,  rather  than  that  he  will 
disclose  it."  Id.  §  723;  Koehler  v.  Dodge,  31  Neb.  329,  336, 
47  N.  W.  913,  28  Am.  St.  Rep.  518;  Bank  v.  Sharpe,  40  Neb. 
123,  127,  58  N.  W.  734;  Benton  v.  Bank  (Mo.)  26  S.  W.  975; 
Bank  v.  Lovitt,  114  Mo.  519,  21  S.  W.  825.  In  the  case  last 
cited  it  is  said: 

"An  officer  of  a  banking  corporation  has  a  perfect  right  to 
transact  his  own  business  at  the  bank  of  which  he  is  an 
officer,  and  in  such  transaction  his  interest  is  adverse  to  the 
bank,  and  he  represents  himself,  and  not  the  bank.  The  law 
is  well  settled  that,  when  an  officer  of  a  corporation  is  dealing 
with  it  in  his  individual  interest,  the  corporation  is  not 
chargeable  with  his  uncommunjcated  knowledge  of  facts 
derogatory  to  his  title  to  the  property  which  is  the  subject  of 
the  transaction." 

Notwithstanding  some  dicta  and  one  decision — Bank  v. 
Blake  (C.  C.)  60  Fed.  78— to  the  contrary  it  is  fairly  well  set- 
tled that  knowledge  of  an  agent,  actually  concealed  from  his 
principal,  while  the  agent  is  dealing  with  the  principal  on  his 
own  account,  is  not  to  be  imputed  to  the  principal,  even 
though  the  agent,  assuming  to  act  as  such,  did  whatever  was 
done  on  the  part  of  the  principal  in  the  transaction  with  him- 
self, if  disclosure  of  the  matter  concealed  would  have  had  a 
tendency  to  defeat  his  purposes.  His  position  would  be  as 
antagonistic  to  his  principal,  and  his  motive  for  concealment 
as  great  as,  and   easier   of  accomplishment  than,  if  he  were 
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dealing  with  the  principal  directly,  or  with  another  agent. 
In  Innerarity  v.  Bank,  139  Mass.  332,  i  N.  E.  282,  52  Am. 
Rep.  710,  the  court  says: 

"While  the  knowledge  of  an  agent  is  ordinarily  to  be  im- 
puted to  the  principal,  it  would  appear  now  to  be  well  estab- 
lished that  there  is  an  exception  to  the  construction  or  im- 
putation of  notice  from  the  agent  to  the  principal  in  case  of 
such  conduct  by  the  agent  as  raises  a  clear  presumption  that 
he  would  not  communicate  the  fact  in  controversy,  as  where 
the  communication  of  such  a  fact  would  necessarily  prevent 
the  consummation  of  a  fraudulent  scheme  which  the  agent 
was  engaged  in  perpetrating.  Kennedy  v.  Green,  3  Mylne  & 
K.  699;  Cave  v.  Cave,  15  Ch.  Div.  639;  In  re  European  Bank, 
5  Ch.  App.  358;  In  re  Marseilles  Extension  Ry.  Co.,  7  Ch. 
App.  161;  Bank  V.  Harris,  118  Mass.  147;  Loring  v.  Brodie, 
134  Mass.  453.  One  of  the  most  recent  cases  on  this  point  is 
Dillaway  V.  Butler,  135  Mass.  479.  A.,  to  whom  B.  was  in- 
debted, advised  C.  to  lend  money  to  B.  on  the  security  of  a 
mortgage  of  personal  property,  and  acted  as  C.  's  agent  in  com- 
pleting the  transaction.  With  the  money  thus  obtained,  B. 
paid  A.  the  debt  he  owed  him.  Both  A.  and  B.  acted  in  fraud 
of  Gen.  St.  c.  118,  §§  89,  91,  but  C.  had  no  knowledge  of  the 
fraud.  It  was  held  that  the  knowledge  of  A.  was  not,  in  law, 
imputable  to  C,  although  A.  had  acted  for  C.  in  the  negotia- 
tion." 

In  Thomson-Houston  Electric  Co.  v.  Capitol  Electric  Co., 
12  C.  C.  A.  643,  65  Fed.  341,  one  Dahlgren  was  the  nephew 
and  agent  of  Mrs.  Read,  and  had  $50,000  of  her  money  to 
loan.  He  was  also  the  secretary,  treasurer,  and  general  man- 
ager of  the  Capitol  Electric  Company,  and  had  possession  of 
some  of  its  bonds.  He,  in  an  indirect  way,  borrowed  $2,250 
of  this  money  of  Mrs.  Read,  in  his  hands,  and  pledged  for  its 
repayment  $4,000  of  such  bonds.  It  was  held  that  his  knowl- 
edge of  the  fraud  which  he  committed  in  thus  misappropriat- 
ing the  bonds  was  not  imputable  to  Mrs.  Read.  The  court 
(Taft,  Circuit  Judge)  said: 

"We  do  not  think  that,  under  the  circumstances  of  this 
case,  Mrs.  Read  can  be  charged  with  notice  of  the  facts  which 
Dahlgren  knew  concerning  the  issue  of  these  bonds.  As  a 
general  rule,  the  principal  is  held  to  know  all  that  his  agent 
knows  in  any  transaction  in  which  the  agent  acts  for  him. 
The  Distilled  Spirits,  11  Wall.  356,  20  L.  Ed.  167.  This  rule 
is  said  to  be  'based  on  the  principle  of  the  law  that  it  is  the 
agent's  duty  to  communicate  to  his  principal  the  knowledge 
which  he  has  respecting  the  subject-matter  of  negotiation,  and 
the  presumption  that  he  will  perform  that  duty.'  Such  pre- 
sumption cannot  be  indulged,  however,  where  the  facts  to  be 
communicated  by  the  agent  to  the  principal  would  convict  the 
agent  of  an  attempt  to  deceive  and  defraud  the  principal. 
The  truth  is  that  where  an  agent,  though  ostensibly  acting  in 
the  business  of  the  principal,  is  really  committing   a  fraud  for 
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his  own  benefit,  he  is  acting  outside  the  scope  of  his  agency, 
and  it  would  therefore  be  most  unjust  to  charge  the  principal 
with  knowledge  of  it.  In  Allen  v.  Railroad  Co.,  150  Mass.  206, 
22  N.  E.  917,  5  L.  R.  A.  716,  iq  Am.  St.  Rep.  185,  the  plain- 
tiff bought  shares  of  stock  in  the  defendant  railway  through  a 
broker  who  was  treasurer  of  the  company.  He  fraudulently 
filled  a  blank  certificate  and  delivered  it  to  her.  It  was  sought 
to  impute  to  her  the  broker's  knowledge  of  the  invalidity  of 
the  certificate,  in  an  action  by  her  for  damages  for  refusal  to 
transfer  the  stock.  The  court  held  that  this  could  not  be  done, 
because  the  legal  effect  of  the  fraudulent  act  of  the  broker  was 
to  cheat  his  principal." 

In  Bank  v.  Foote,  12  Utah,  157,  42  Pac.  205,  the  action  was 
brought  by  the  bank  against  one  Hague,  its  cashier,  and  the 
other  defendants,  as  joint  makers  of  a  promissory  note  to  the 
bank  for  $3,000.  The  signatures  of  the  other  makers  were 
obtained  by  fiague  upon  his  agreement  that  the  note  should 
not  be  used  unless  it  was  also  signed  by  one  Whitmore,  the 
president  of  the  bank.  Without  obtaining  such  signature, 
Hague  negotiated  the  note,  and  obtained  the  money  thereon 
from  the  bank.  The  defendants  claimed  that  Hague's  knowl- 
edge of  his  own  representations  to  his  co-makers  was  imputa- 
ble to  the  bank  of  v/hich  he  was  cashier.     The  court  said: 

"In  such  a  case  the  representations  of  Hague  to  his  co- 
makers were  not  binding  on  the  bank,  and  his  knowledge  of 
such  representations  could  not  be  imputed  to  the  bank  with- 
out violating  rules  of  law  well  settled  both  upon  principle  and 
authority.  Innerarity  v.  Bank,  139  Mass.  334,  i  N.  E.  282, 
52  Am.  Rep.  710;  Mechem,  Ag.  §§  723,  729;  Frenkel  v.  Hud- 
son (Ala.)  2  South.  758,  60  Am.  Rep.  736;  Wickersham  v. 
Zinc  Co.,  26  Am.  Rep.  786.  The  case  of  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass.  268,  17  N.  E.  406,  9 
Am.  St.  Rep.  698,  was  referred  to  and  much  relied  on  by 
appellants.  The  facts  of  that  case  clearly  distinguish  it  from 
the  case  at  bar.  It  announces  the  doctrine  that  an  agent's 
knowledge  of  his  own  fraud  is  to  be  imputed  to  the  principal 
in  a  transaction  where  the  agent  alone  represents  the  princi- 
pal. This  is  a  distinction  which  seems  to  us  less  substantial 
than  technical,  and  we  cannot  give  it  our  assent.  The  rule 
of  law  which  imputes  the  knowledge  of  an  agent  to  his  prin- 
cipal, according  to  most  of  the  authorities,  is  based  upon  the 
presumption  that  the  agent  will  communicate  to  his  principal 
whatever  he  knows  concerning  the  business  he  is  transacting; 
and  the  exceptions  to  the  rule,  upon  the  contrary  presump- 
tion,— that  the  agent  will  not  communicate  to  his  principal 
his  knowledge  of  his  own  independent  frauds,  committed  in 
the  course  of  transacting  the  principal's  business,  and  that  be 
will  not  communicate  to  his  principal  his  knowledge  in  a  trans- 
action where  he  is  interested  on  the  opposite  side.  In  a  case 
where  the  presumption  arises  that  an  agent  will  not  com- 
municate his  knowledge  to  his  principal,  or  to  another  acting 
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for  the  principal,  it  would  seem  to  be  unreasonable  to  hold  the 
principal  responsible  for  the  knowledge  of  the  agent  solely 
because  the  agent  in  the  particular  transaction  appeared  him- 
self for  the  principal.  The  presumption  would  naturally  be, 
in  such  a  case,  that  he  would  fail  to  act  upon  such  knowledge 
as  the  principal  would  act,  just  as  he  would  fail  to  impart  his 
knowledge  in  a  case  where  another  appeared  for  the  prin- 
cipal." 

In  the  case  of  Atlantic  Cotton  Mills  v.  Indian  Orchard 
Mills,  147  Mass.  268,  17  N.  E.  496,  9  Am.  St.  Rep.  698,  which 
is  criticised  in  the  extract  from  the  case  last  cited,  one  Gray 
was  the  treasurer  of  both  the  plaintiff  and  defendant  com- 
panies, and  for  some  time  had  been  embezzling  largely  from 
each.  To  cover  his  defalcations  in  the  plaintiff  company  at 
an  expected  periodical  examination,  he  had  placed  with  its 
funds  fraudulent  checks  of  the  defendant  company,  which  he 
had  drawn  payable  to  the  order  of  plaintiff  company,  to  the 
amount  of  more  than  $200,000,  and  these  were  in  possession 
of  plaintiff  company  when  the  defalcations  were  discovered. 
Prior  to  that  no  officer  of  either  company,  except  Gray,  knew 
anything  of  such  checks.  Plaintiff  sought  to  recover  on  them, 
as  having  received  them  innocently  in  payment  of  Gray's  in- 
debtedness to  it  through  his  defalcations.  The  court  held 
that  as  no  officer  of  the  plaintiff,  save  Gray,  had  acted  on  its 
behalf  in  receiving  the  checks,  the  plaintiff  was  bound  by 
Gray's  knowledge  of  the  fraudulent  character  of  the  checks, 
and  could  not  recover.  It  also  placed  the  decision  on  the 
stronger  reason,  deducible  from  the  real  character  of  the  trans- 
action, namely,  that  the  placing  of  these  checks  by  Gray 
among  the  funds  of  plaintiff  was  never  intended  by  Gray  or 
any  one  as  a  payment  of  Gray's  indebtedness  to  plaintiff,  nor 
as  vesting  the  title  to  them  in  plaintiff,  but  only  as  a  tempo- 
rary ruse,  to  hide  Gray's  defalcation  for  the  time.  The  court 
added  that,  had  Gray  intended  to  pay  his  indebtedness  to 
plaintiff  by  thus  secretly  transferring  to  it  the  property  of  a 
third  person,  the  plaintiff  could  not  adopt  such  intention  of 
Gray  without  adopting  the  fraud.  This  is  but  holding  that  a 
principal  cannot  claim  a  positive  benefit  to  himself  from  the 
fraudulent  act  of  his  agent.  But  suppose  that  Gray,  by  plac- 
ing these  fraudulent  checks  in  plaintiff's  funds  during  the  ex- 
amination, had  escaped  the  discovery  of  his  defalcations  at 
that  time,  and  had  immediately  afterwards  taken  the  same 
fraudulent  checks  and  indorsed  plaintiff's  name  upon  them, 
and  negotiated  them  and  embezzled  the  proceeds,  and  defend- 
ant company  had  paid  them  before  discovering  their  fraudu- 
lent character;  no  one  connected  with  plaintiff  company, 
except  Gray,  having  had  any  knowledge  of  the  existence  of 
any  such  checks.  Would  the  fact  that  Gray  had,  before  nego- 
tiating them  and  embezzling  their  proceeds,  placed  them 
secretly  among  plaintiff's  funds  to  hide  his  own  frauds,  render 
the  plaintiff  liable  to  the  defendant   for   the  amount  of  such 
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fraudulent  checks?  Would  the  plaintiff  in  such  case  be  any 
more  responsible  to  defendant  because  of  such  secret  placing 
of  the  checks  by  Gray  in  plaintiff's  funds  for  his  own  purposes, 
and  not  for  plaintiff's  benefit,  than  if  Gray  as  treasurer  of 
defendant  company  had  secretly  made  the  fraudulent  checks, 
and  as  treasurer  of  plaintiff  company  had  as  secretly  indorsed 
them,  and  negotiated  them  without  ever  putting  them  with 
plaintiff's  funds? 

In  the  present  case,  Hardinger,  for  his  own  purposes,  and 
without  the  knowledge  of  any  one  else  connected  with  the 
defendant  bank,  deposited  the  proceeds  of  the  sale  of  the  cattle, 
as  his  own  money,  in  defendant  bank,  and,  while  the  facts 
remained  Nvholly  unknown  to  any  one  connected  with  the 
bank  but  himself,  by  his  own  act  he  withdrew  the  same  money 
from  the  bank.  As  depositor,  both  in  making  and  withdraw- 
ing the  deposit,  his  interests  were  adversary  to  the  bank.  If 
he  was  engaged  in  defrauding  the  complainant,  the  presump- 
tion is  that  he  would  not  disclose  to  the  bank  his  fraud,  or 
complainant's  interest  in  the  fund,  and  the  evidence  of  the 
actual  fact  corresponds  to  this  presumption.  The  bank  had  no 
knowledge  of  any  interest  of  complainant  in  the  fund,  and  was 
under  no  obligation  to  him.  The  complainant,  by  authorizing 
Hardinger  to  sell  the  cattle,  authorized  him  to  receive  the 
money  for  them  and  to  care  for  it.  In  caring  for  it,  he 
placed  it  temporarily  in  defendant  bank,  but  retained,  as  he 
properly  might,  the  control  over  it,  and  afterwards  resumed, 
as  he  had  a  right  to,  the  possession  of  it.  If  it  was  a  trust 
fund,  Hardinger  was  the  complainant's  trustee.  He  might 
put  it  in  a  bank,  and  remove  it  at  his  discretion  to  another 
bank,  or   put   it   in  his  pocket. 

3.  But  the  money  deposited  by  Hardinger  in  defendant 
bank  was  not,  as  a  whole,  nor  as  to  any  definite  part  of  it, 
complainant's  money,  nor  a  trust  fund  of  any  kind.  By  the 
terms  of  the  written  agreement  between  them,  complainant 
and  Hardinger  became  partners  in  respect  to  the  stock 
venture.  Complainant,  on  his  part,  was  to  furnish  the  land 
to  subsist  the  stock,  and  the  money  to  buy  the  stock,  the 
nominal  title  to  which  he  was  to  retain.  Hardinger,  on  his 
part,  was  to  care  for  the  stock,  cultivate  the  land,  and  do  or 
furnish  all  labor.  And  the  agreement  was  that,  after  first  re- 
paying the  complainant  all  the  moneys  he  should  so  furnish, 
and  interest  thereon  at  7  per  cent.,  all  profits  or  losses  were  to 
be  divided  evenly  between  them.  It  was  a  not  uncommon 
partnership  venture.  In  respect  to  the  sale  of  the  cattle  by 
Hardinger,  it  matters  not  that  the  nominal  title  to  them  stood 
in  complainant,  as  he  testified  that  he  authorized  Hardinger 
to  sell  them,  so  that  Hardinger  was  not  only  complainant's 
authorized  agent  to  make  the  sale,  and  incidentally  to  receive 
the  proceeds,  but  as  partner  he  had  a  property  interest  in 
such  proceeds  to  the  extent  of  one-half  the  profits,  as  the  sale 
was  for  more  than  enough  to  pay  complainant's  advances  and 
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interest;  and  he  had  to  keep  and  retain  the  entire  proceeds 
of  the  sale,  his  obligation  being  to  account  to  his  partner,  the 
complainant,  and  to  paj'  him  what  sum  he  might  be  entitled 
to  on  such  accounting.  The  suggestion  that  Hardinger  had 
no  right  to  receive  the  draft  and  credit  slip,  or  anything  but 
cash,  in  payment  for  the  cattle,  deserves  no  consideration. 
They  were  equivalent  to  cash,  and  complainant  ratifies  their 
acceptance  by  seeking  to  follow  their  proceeds.  As  Hardinger 
had  a  substantial  interest  as  partner  in  the  partnership  fund, 
which  was  the  proceeds  of  the  sale  of  the  cattle,  and  as  such 
partner  had  the  rightful  possession  of  the  whole  of  that  fund, 
his  dominion  over  the  particular  money  constituting  that  fund 
was  as  full  and  complete  as  if  no  one  else  had  any  interest  in 
it.  If  he  appropriated  the  whole  of  it  to  his  own  use,  he 
would  not  be  guilty  of  embezzlement.  State  v.  Kent,  22 
Minn.  41,  21  Am.  Rep.  764.  If  he  refused  to  account  for  it, 
his  copartner  could  not  replevy  or  seize  the  particular  money, 
but  could  only  get  a  judgment  or  decree  against  him  for  the 
amount  he  might  show  himself  entitled  to.  As  Hardinger  had 
rightful  control  over  the  money  he  received  for  the  cattle, 
and  a  substantial  interest  in  it,  he  might  use  it  or  deposit  it 
as  his  own  in  any  bank;  and  in  case  of  such  deposit,  even  if 
the  banker  knew  that  the  money  so  deposited  came  from  the 
sale  of  partnership  assets,  he  would  be  charged  with  no  duty 
in  respect  to  other  partners.  It  is  needless  to  consider  the 
fact  that  Hardinger's  sale  of  cattle  to  Stryker  for  $5,500  in- 
cluded cattle  owned  by  Hardinger,  and  in  which  complainant 
neither  had  nor  claims  any  interest,  and  which  would  further 
affect  the  accounting  in  respect  to  the  moneys  which  Hardin- 
ger received  on  the  sale  for  the  cattle,  but  which  would  not 
increase  his  dominion,  which  as  partner  was  complete,  over 
the  proceeds  of  the  sale. 

The  complainant  has  no  equities  against  the  defendant,  and 
the  decree  appealed  from  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  dismiss  complainant's  bill. 
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{Supreme  Court  of  Iowa,  Dec.  20,  1902.) 
[92  N.  W.  Rep.  862.] 

Change  of  Venue — Residence  of  Defendant. 

On  an  application  for  change  of  venue  under  Code,  J  3501,  providing- 
that  personal  actions  must  be  brought  in  a  county  in  which 
some  of  the  defendants  actually  reside,  the  statements  of  a  defendant 
as  to  the  intention  with  which  he  left  his  actual  place  of  residence,  or 
as  to  the  facts  with  reference  thereto,  are  not  conclusive  in  determin- 
ing the  fact  of  residence. 
Error  Waived. 

Alleged  error  in  denying  a  motion  to  make  the  petition  more  specific 
was  waived  by  answering. 
Continuance. 

In  an  action  by  a  bank  on  the  cashier's  bond,  and  involving  trans- 
actions of  several  years,  plaintiff  applied  for  a  continuance  on  the 
ground  of  illness  of  its  president  ;  alleging  that  he  had  occupied  that 
position  during  all  the  time  covered  by  the  transactions  involved,  and 
that  he,  but  no  other  officer,  had  knowledge  thereof,  or  was  familiar 
with  the  matters  alleged.  It  appeared  that  another  action  was  pend- 
ing, involving  plaintiff's  liability  for  a  certain  sum,  and  that,  if  this 
liability  should  be  established,  plaintiflF's  claim  would  be  correspond- 
ingly increased  :  held  that,  as  it  would  manifestly  be  impossible  to  set 
out  in  the  affidavit  for  continuance  all  that  plaintiff  expected  to  prove 
by  the  president,  allowing  the  continuance  was  not  an  abuse  of  discre- 
tion. 
Same. 

Where  a  motion    for  a   continuance   is  meritorious  on  its   face,  it  will 
be  presumed  on  appeal,  in  the  absence  of  the  objections   filed,   that   an 
order  sustaining  the  motion  was  proper. 
Cashier's  Bond. 

Laws  1874,  c.  60,  provides  for  the  organization  of  savings  banks,  and 
empowers  them  to  appoint  such  officers  and  agents  as  the  business 
shall  require,  and  to  require  proper  security  for  the  fulfillment  of 
their  duties.  Section  6,  as  amended,  declares  that  the  board  of  direct- 
ors at  their  first  meeting  shall  elect  a  president  for  the  ensuing  year, 
and  appoint  a  cashier,  who  shall  hold  their  offices  at  the  pleasure  of  the 
board,  and  give  such  security  as  may  be  required  by  the  by-laws.  The 
by-laws  of  a  bank  organized  under  this  act  provided  that  the  directors 
should  elect  a  president,  and  appoint  a  cashier,  who  should  give  bonds 
in  such  sum  as  the  board  should  approve.  At  their  first  meeting  the 
board  appointed  a  cashier,  who  kept  the  minutes  of  the  meeting,  which 
recited  :  "Motion  that  C.  be  appointed  cashier.  Unanimously  carried. 
C.  appointed  cashier  until  the  next  annual  election."  The  cashier 
gave  a  bond  conditioned  for  the  faithful  performance  of  his  duties,  but 
naming  no  time  during  which  it  was  to  be  operative,  and  no  further 
bond  was  ever  given,  though  at  each  subsequent  annual  meeting  the 
cashier  was  reappointed  as  such  for  the  ensuing  year  :  held,  that  the 
cashier  did  not  hold  his  office  for  fixed  terms,  of  one  year  each,  and 
hence  the  bond  was  not  limited  in  its  application  to  the  first  year  of  his 
employment,  but  was  a  continuing  one,  covering  his  entire  period  of 
service. 
Same — President's  Representations  to  Surety — Defalcation. 

Where  the  statute  and  by-laws  under  which  a  back  was  organized 
gave  all  power  with  reference  to  acceptance  of  the  cashier's  bond  to  the 
board  of  directors,  and   there  was   no   evidence  that  the  president  was 
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authorized  to  speak  for  the  board,  his  statements   to  the   surety  on   the 

cashier's  bond  as  to   the  cashier's   reliability  could  not  be   binding   on 

the  bank,  so   as  to  prevent   recovery  from  the   surety  on   the   cashier's 

defalcation. 

Same — Same— Same — Same—  Defenses. 

Where  the  president  of  a  bank  stated  to  the  surety  on  the  cashier's 
bond,  previous  to  the  signing-  thereof,  that  the  cashier  was  reliable, 
the  fact  that  the  cashier  was  at  the  time  indebted  to  the  bank,  and  that 
this  was  concealed  from  the  surety,  was  no  defense  in  a  subsequent 
action  on  the  bond  against  the  surety,  in  which  it  was  not  sought  to 
charge  him  with  the  amount  of  the  indebtedness,  and  there  was  no 
showing  that  such  indebtedness  indicated  any  wrongdoing  on  the  part 
of  the  cashier. 
Same — Same — Same — Same — Same. 

McClain's  Code,  §  1804,  provides  that  no  officer  of  a  savings  bank 
shall  use  the  funds,  except  for  regular  business,  and  all  loans  made  to 
officers  shall  be  on  the  same  security  required  of  others,  and  only  by 
consent  of  the  board  of  directors.  A  cashier  of  a  savings  bank  took 
money  for  his  own  use  merely  putting  in  debit  slips  or  giving  his  note, 
without  the  consent  of  the  directors.  All  the  transactions  were  regu- 
larly entered  on  the  books,  and  so  came  to  the  knowledge  of  the  direct- 
ors, who  took  no  steps  to  check  them,  though  they  continued  during 
several  years  :  held,  that  the  knowledge  and  negligence  of  the  directors 
was  no  defense  in  an  action  on  the  cashier's  bond  against  the  surety 
thereon. 

Appeal  from  district  court,  Ida  county;  Z.  A.  Church, 
Judge. 

Action  upon  a  bond  given  to  plaintiff  bank  by  defendants; 
Seidensticker  being  named  as  principal  therein,  and  Knepper 
as  surety,  and  the  same  being  given  pursuant  to  an  appoint- 
ment of  said  Seidensticker  as  cashier  of  said  bank.  Seiden- 
sticker made  no  appearance  in  the  action.  At  the  close  of  all 
the  evidence,  the  court,  on  motion,  directed  a  verdict  in  favor 
of  plaintiff  in  the  sum  of  $10,000.  A  motion  for  new  trial 
was  made  by  defendant  Knepper  and  overruled,  and  judgment 
entered  as  against  both  defendants.  Defendant  Knepper 
appeals.     Affirmed. 

T.  F.  Bevington  and  J.  L.  Kennedy,  for  appellant. 

Wright,  Call  &  Hubbard,  Chas.  E.  Warren,  and,  W.  E.  John- 
ston, for  appellee. 

BISHOP,  J.  I.  Before  answer,  the  defendant,  by  motion, 
demanded  a  change  of  place  of  trial  from  Ida  county  to  Iowa 
county.  His  motion,  and  affidavits  attached,  set  forth  that  at 
the  time  of  the  commencement  of  the  action  Ida  county  was 
not  the  place  of  residence  of  either  defendant,  that  he  then 
resided  in  Iowa  county,  and  that  Seidensticker  resided,  if  at 
any  place,  in  Chicago,  111.  The  motion  was  overruled,  and 
such  ruling  is  assigned  as  error.  The  statute  provides  that 
personal  actions  must  be  brought  in  a  county  in  which  some 
of  the  defendants  actually  reside.  Code,  §  350i.  If  an  action 
is  brought  in  a  wrong  county,  the  defendant,  before  answer, 
may  demand  a  change  of  place  of  trial  to  the  proper  county. 
Code,  §  3504.     That  appellant  resided  in  Iowa   county  was 

5  Bkg  Cas— 12 
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conceded.  The  contention  between  the  parties  turns  wholly 
upon  the  question  whether  Seidensticker  was  a  resident  of 
Ida  county  at  the  time  the  action  was  commenced.  Many 
affidavits,  papers,  and  letters  were  filed  by  each  of  the  parties 
in  support  of  the  motion,  on  the  one  hand,  and  in  resistance 
thereto,  on  the  other.  In  addition,  and  at  the  time  of  the 
hearing  before  the  court,  each  of  the  parties  introduced  oral 
evidence  at  considerable  length.  We  cannot  undertake  to  set 
out  even  a  synopsis  of  the  showing  and  counter  showing  made. 
Suffice  it  to  say,  it  appears  from  the  record  that  Seidensticker 
had  resided  in  Ida  county  for  several  years.  After  his  trouble 
with  the  plaintiff  bank  arose,  he  went  away,  going  first  to 
the  Pacific  Coast,  and  thence  from  place  to  place,  back  to 
Chicago.  His  stay  at  each  stopping  place  was  limited  to  a 
few  days.  Shortly  after  his  arrival  in  Chicago,  the  president 
of  the  plaintiff  bank  went  in  to  see  him,  and,  it  seems,  pre- 
vailed upon  him  to  return  to  Ida  county  and  make  an  effort  to 
get  his  affairs  settled  up.  While  in  Ida  county  the  original 
notice  of  this  action  was  presented  to  him,  and  he  indorsed 
thereon  and  signed  an  acceptance  of  service.  Much  stress  is 
placed  upon  the  statement  of  said  defendant  to  the  effect  that 
some  two  weeks  after  first  leaving  Ida  county  he  formed  a 
resolution  never  to  return  there  to  live,  and  upon  his  declara- 
tion to  the  effect  that  he  no  longer  claimed  said  county  as 
his  home.  The  statements  of  a  defendant  as  to  the  intention 
with  which  he  left  his  usual  place  of  residence,  or  as  to  the 
facts  with  reference  thereto,  are  not  conclusive  in  determin- 
ing the  fact  of  residence,  in  connection  with  applications  of 
the  character  involved  in  the  case  we  have  before  us.  Stevens 
v.  Ellsworth  (Iowa)  63  N.  W.  683.  That  said  Seidensticker 
had  acquired  an  actual  residence  elsewhere  is  not  made  to 
satisfactorily  appear.  Opposed  to  that  idea,  there  is  much 
evidence  in  the  record  tending  to  show  that  he  still  regarded 
Ida  county  as  his  home.  Much  of  the  evidence  on  the  sub- 
ject was  given  orally  by  witnesses  called  in  open  court,  and 
we  are  disposed  to  believe  the  trial  judge  was  in  much  better 
position  than  are  we  to  determine  the  question  of  fact.  In 
passing,  we  may  say  that  we  find  nothing  in  the  record  to 
warrant  the  assertion  that  any  improper  means  were  resorted 
to  in  order  to  induce  the  defendant  to  return  to  the  state 
where  service  upon  him  might  be  obtained.  His  acceptance 
of  service  was  voluntary,  and  he  made  no  effort  to  prevent 
judgment  being  taken  against  him  pursuant  to  such  service. 
We  conclude  that  there  was  no  error  in  overruling  the  motion. 
2.  Defendant  filed  a  motion  asking  that  plaintiff  be  required 
to  make  its  petition  more  specific  in  certain  respects.  This 
motion  was  overruled.  Thereafter  the  defendant  answered, 
and  the  case  proceeded  to  trial.  In  Hurd  v.  Ladner,  no 
Iowa,  263,  81  N.  W.  470,  we  held  that,  the  defendant  having 
answered  after  an  adverse  ruling  upon  a  similar  motion,  the 
error  involved  in  such  ruling  was  waived. 
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3.  The  answer  of  the  defendant  Knepper  was  filed  in  term 
time.  Thereafter  the  plaintiff  filed  a  motion  for  continuance, 
supported  by  affidavit;  one  of  the  grounds  thereof  being  the 
illness  of  J.  T.  Hallam,  president  of  the  bank.  From  the 
affidavit  it  is  made  to  appear  that  all  the  matters  involved  in 
this  action  transpired  during  the  time  said  Hallam  was  presi- 
dent of  the  bank,  and  that  no  other  officer  of  the  bank  had 
knowledge  thereof,  or  is  familiar  with  the  matters  alleged  in 
the  pleadings.  It  is  also  said  that  another  action  is  pending 
in  the  same  court,  in  which  is  involved  the  question  of  the 
liability  of  the  plaintiff  bank  for  the  sum  of  $i,ooo;  that, 
if  such  liability  shall  be  established,  the  claim  of  plaintiff 
against  these  defendants,  for  reasons  stated,  will  be  increased 
in  a  corresponding  sum,  and  therefore  such  action  should  be 
first  tried.  The  defendant  filed  objections,  the  general  tenor 
thereof  being  that  the  requirements  of  the  statute  governing 
the  matter  of  applications  for  continuance  on  the  ground  of 
absence  of  evidence  had  not  been  complied  with.  It  is  man- 
ifest from  a  bare  inspection  of  the  pleadings  that  it  would  be 
a  practical  impossibility  to  embrace  within  the  limits  of  an 
affidavit  all  that  the  plaintiff  might  reasonably  expect  to  prove 
by  its  president  and  managing  officer.  The  transactions  cover 
a  period  of  several  years,  and  they  are  too  numerous  to  men- 
tion. So,  too,  because  of  his  connection  with  the  bank, 
Hallam,  in  a  sense,  occupied  the  relation  of  party  plaintiff  to 
the  action.  His  serious  illness  does  not  seem  to  have  been 
questioned.  In  overruling  the  objections,  it  is  evident  that 
the  court  regarded  the  motion  as  one  based  upon  a  sufficient 
showing  of  meritorious  facts  to  warrant  a  continuance  under 
the  provisions  of  section  3663  of  the  Code.  There  was  no 
abuse  of  discretion  in  so  holding.  At  the  succeeding  term  of 
court  a  further  motion  for  continuance  was  made,  based  upon 
the  continued  illness  of  Hallam,  and  an  affidavit  of  merits 
was  presented  therewith.  The  record  states  that  objections 
were  filed  by  the  defendant,  but  the  same  are  not  set  forth. 
The  motion  was  sustained.  It  was  meritorious  upon  its  face, 
and  we  must  conclude   that  the  ruling  was  warranted. 

4.  From  the  record  it  appears  that  the  appellee  is  a  savings 
bank, — organized  as  such  under  the  laws  of  this  state  on  May 
30,  1893.  The  statute  in  relation  to  savings  banks  came  into 
existence  as  chapter  60,  Laws  1874.  By  section  5  of  said  act, 
among  the  enumerated  powers  of  such  banks,  it  is  provided: 
"Fourth.  To  appoint  such  officers,  agents  and  servants,  as 
the  business  of  the  corporation  shall  require,  to  define  their 
powers,  prescribe  their  duties,  and  fix  their  compensation, 
and  to  require  of  them  such  security  as  may  be  thought  proper 
for  the  fulfillment  of  their  duties.  *  *  *  Sixth.  To  make 
by-laws,  not  inconsistent  with  the  laws  of  this  state,  for  the 
organization  of  the  company,  and  the  management  of  its 
property,  the  regulation  of  its  affairs,  *  *  *  and  for  carry- 
ing on  all  kinds  of  business  within  the  objects  and  purposes  of 
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the  company."  By  section  6  of  said  act,  as  amended,  it  is 
provided  that:  "The  business  and  property  of  such  savings 
banks  shall  be  managed  by  a  board  of  directors  or  trustees. 
*  *  *  At  their  first  meeting,  and  as  often  thereafter  as  their 
by-laws  shall  require,  the  directors  or  trustees  shall  elect, 
from  their  number,  a  president  and  one  or  more  vice-presi- 
dents for  the  ensuing  year;  and  shall  appoint  a  treasurer  or 
cashier,  and  such  other  subordinate  officers,  agents,  and  serv- 
ants as  may  be  required,  who  shall  hold  their  offices  at  the 
pleasure  of  the  board,  and  who  shall  give  such  security  for  the 
faithful  performance  of  their  duties  as  may  be  required  by  the 
by-laws."  By-laws  were  adopted  by  said  bank  at  the  time  of 
its  organization,  the  material  provisions  of  which  are  as  fol- 
lows: "Art.  3.  The  business  and  affairs  of  the  bank  shall  be 
managed  by  a  board  of  five  directors.  *  *  *  At  all  meet- 
ings of  the  board,  the  president  shall  preside,  and  a  record  of 
the  proceedings  shall  be  kept  by  the  cashier  in  a  book  pro- 
vided for  that  purpose.  Art.  4.  The  board  *  *  *  shall 
from  their  number  elect  one  president,  and  shall  also  appoint 
one  cashier.  Art.  8.  The  president,  cashier  and  employees, 
shall  give  bonds  in  such  sums  with  sureties  as  the  board  shall 
approve.  *  *  *  And  the  board  may  at  any  time  by  a  vote 
of  a  majority  of  all  its  members  remove  from  office  said  officers 
or  employees,  or  any  of  them,  and  appoint  others  in  their 
place."  At  the  first  meeting  of  the  board  of  directors  of  said 
bank,  held  May  30,  1893,  J.  T.  Hallam  was  elected  president, 
and  the  defendant  Seidensticker  cashier.  The  minutes  of  the 
meeting  of  the  board,  kept  by  Seidensticker,  show  entries  as 
follows:  "Motion  made  and  seconded  that  Chas.  J.  Seiden- 
sticker be  appointed  cashier.  Motion  unanimously  carried. 
Chas.  J.  Seidensticker  appointed  cashier  until  the  next  annual 
election.  *  *  *  Moved  and  seconded  that  *  *  *  the 
cashier  give  bond  in  the  sum  of  $10,000,  to  be  approved  by  the 
board  of  directors."  It  seems  that  said  Seidensticker  at  once 
entered  upon  his  duties  as  cashier,  and  on  June  27,  1893,  gave 
to  the  bank  the  bond  here  in  suit;  the  same  being  executed 
by  him  as  principal,  and  by  the  appellant,  Knepper,  as  surety; 
the  penal  sum  named  therein  being  $10,000;  and  such  bond 
was  approved  and  accepted  by  the  board  of  directors  of  the 
bank  on  August  i,  1893.  The  conditions  of  the  bond  are  as 
follows:  "The  condition  of  this  bond  is  such  that  whereas, 
the  said  Chas.  J.  Seidensticker  has  been  elected  cashier  of  the 
Ida  County  Savings  Bank:  Now,  if  he  shall  well  and  truly 
perform  the  duties  of  the  office  of  cashier,  according  to  the 
by-laws  of  said  bank,  and  the  law  of  the  state  of  Iowa  govern- 
ing savings  banks,  and  exercise  all  reasonable  care  and  dili- 
gence, and  the  preservation  anil  lawful  disposal  of  all  moneys, 
books,  papers,  and  securities  belonging  to  the  bank,  then  the 
bond  to  be  void;  otherwise  of  force  and  effect."  The  said 
Seidensticker  thereafter  continued  to  act  as  cashier  of  said 
bank  until  January  26,  1897.     It  appears  that  at  such   annual 
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meeting  of  the  board  held  prior  to  the  date  last  mentioned, 
as  shown  by  the  minutes  thereof,  the  said  Seidensticker  was 
appointed  cashier  of  the  bank  for  the  ensuing  year.  No 
further  bond  was  ever  required  or  given,  however. 

Upon  the  record  thus  made,  it  is  contended  on  the  part  of 
appellant  that  the  bond  so  given  must  be  construed  as  cover- 
ing only  the  proceedings  and  transactions  of  the  current  bank 
year  in  which  it  was  written;  that  its  office  was  fulfilled  when, 
at  the  next  annual  meeting  of  the  board,  another  election  or 
appointment  of  a  cashier  took  place;  and  that  it  cannot  be 
held  to  have  application  to  anything  thereafter  transpiring. 
It  is  the  contention  of  appellee  that  the  bond  is  a  continuing 
one,  and  that  it  should  be  held  to  have  relation  to  all  acts  of 
said  defendant  occurring  at  any  time  during  the  period  of  his 
service  as  such  cashier.  The  issue  between  the  parties  upon 
this  branch  of  the  case  is  thus  sharply  defined,  and  we  pro- 
ceed to  a  consideration  thereof: 

It  will  be  observed  that  the  statute,  in  terms,  requires 
security  to  be  given  by  a  person  appointed  as  cashier  of  a  sav- 
ings bank;  and  the  bond  in  question  was  given  pursuant  to 
such  requirement,  and  of  the  by-laws  of  the  bank.  It  will  be 
further  observed  that  no  reference  is  made  in  the  bond  to  any 
period  of  time  as  being  covered  by  it.  Now,  it  is  well 
settled  that  in  the  case  of  an  officer  elected  or  appointed  to 
act  for  a  private  corporation,  and  by  law  a  term  for  the  hold- 
ing of  such  office  is  prescribed,  a  bond  given  for  the  faithful 
performance  of  duty  by  such  officer,  even  though  by  its  terms 
unlimited  as  to  time,  will  be  held  to  apply  to  and  cover  only 
such  matters  as  occur  during  the  term  for  which  the  election 
or  appointment  was  made.  lo  Am.  &  Eng.  Corp.  Cas.  344; 
17  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  70,  and  cases  cited.  And 
in  a  case  where  by  the  specific  terms  of  the  contract  of  em- 
ployment, involved  in  an  appointment  to  an  official  position 
in  such  a  corporation,  it  is  provided  that  such  employment 
shall  terminate  at  the  end  of  a  given  period  of  time,  and  a 
bond  is  given  in  the  light,  and  with  a  clear  understanding  by 
all  the  parties,  of  such  provision,  it  might  well  be  urged  as  the 
duty  of  the  courts,  in  fixing  the  liability  of  a  surety  upon  such 
bond,  to  give  force  and  application  to  the  time  limit  as  fixed 
by  the  contract,  and  this  notwithstanding  the  bond  itself  con- 
tains no  reference  thereto.  So,  too,  it  may  be  readily  con- 
ceded that  in  a  case  where  neither  the  law  governing  the 
subject-matter,  nor  the  terms  of  the  contract,  contains  any 
reference  to  a  limitation  of  the  period  of  employment,  but  in 
writing  the  bond  a  time  limit  is  expressly  included  in  the  pro- 
visions thereof,  and  the  bond  is  so  accepted,  a  surety  on  such 
bond  cannot  be  held  liable  for  a  defalcation  of  his  principal 
occurring  outside  of  the  prescribed  limitation.  Thus  it  was 
said  in  Treasurer  v.  Mann,  80  Am.  Dec.  688:  "Where  the 
appointment  is  for  a  limited  period,  which  is  recited  in  the 
condition,  or  when   it  is  not  recited  in  the  condition,  but  is 
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fixed  and  determined  by  law,  the  obligation  only  extends  for 
the  period  named  in  the  condition  or  for  the  term  fixed  by  law." 
In  the  case  before  us,  neither  the  statute  nor  the  by-laws  of 
the  bank  make  any  reference  to  a  time  limit  in  connection 
with  the  appointment  of  a  cashier.  The  statutory  provision 
is  that  the  board  shall  at  its  first  meeting,  and  as  often  there- 
after as  the  by-laws  require,  appoint  a  cashier,  who  shall  hold 
office  during  the  pleasure  of  the  board.  The  only  provision 
contained  in  the  by-laws  is  to  the  effect  that  the  board  shall 
appoint  a  cashier,  who  may  be  removed  from  office  at  any 
time  by  such  board.  Now,  we  take  it  that  if  the  record  con- 
tained no  other  facts  than  that  an  appointment  was  made  in 
May,  1893;  that  the  bond  in  suit  was  given;  and  that  the 
appointee  continued  to  hold  his  position,  and  exercise  the 
duties  thereof,  until  January,  1897, — it  would  not  be  seriously 
questioned  but  that  the  bond  continued  in  force  during  the 
whole  of  such  period.  At  least,  we  should  have  no  hesitancy 
in  so  holding.  It  follows,  therefore,  that,  to  support  his  con- 
tention, the  appellant  must  rely  upon  the  facts  appearing  in 
the  record  tending  to  establish  his  theory  that  a  term  of  office 
was  created  by  the  contract  under  which  Seidensticker  was 
appointed,  and  that  the  bond  in  suit,  being  but  an  incident  to 
such  contract,  was  given  by  appellant  and  accepted  by  appel- 
lee; the  intention  and  understanding  being  that  a  time  limit 
was  involved,  although  not  expressed  therein.  Turning  for 
the  m.oment  to  the  record,  we  find  the  substantial  facts  in 
reference  to  the  first  appointment  to  be  that  in  board  meeting 
one  director  made  a  motion,  which  was  seconded  by 
another  director,  that  Seidensticker  be  appointed  cashier. 
This  motion,  according  to  the  minutes  of  the  meeting,  was 
unanimously  carried.  The  minutes  as  thus  made  up  are  fol- 
lowed by  the  statement,  "Chas.  J.  Seidensticker  appointed 
cashier  until  the  next  annual  election."  At  the  annual  meet- 
ing of  the  board  in  1894  it  was  "moved  and  seconded  that  C. 
J.  Seidensticker  be  elected  cashier  for  the  next  year.  Car- 
ried." At  the  annual  meetings  in  1895  and  1896  a  similar 
motion  was  made  and  carried.  Counsel  for  appellant  urge 
with  great  earnestness  and  much  ingenuity  that  the  statement 
last  appearing  in  the  minutes  of  the  first  meeting  of  the  board 
establishes  their  contention  that  a  term  of  office  was  intended 
to  be,  and  was,  thereby  fixed.  We  cannot  yield  our  judg- 
ment, however,  to  the  conclusion  thus  contended  for.  Upon 
the  face  of  the  minutes,  it  is  clear  that  the  statement  relied 
upon  is  not,  in  point  of  fact,  the  record  of  any  official  act  of 
the  board.  It  is  but  a  statement  of  the  inference  or  conclusion 
of  Seidensticker,  who  was  acting  as  secretary  and  keeping  the 
minutes,  as  to  the  effect  of  the  motion  actually  made  and  car- 
ried, and  which  immediately  precedes  such  statement.  It 
was  not  ex  cathedra,  and,  had  attention  been  called  thereto, 
might  have  been  very  properly  stricken  from  the  minutes,  as 
not  recitative  of  any  official  action  on  the  part  of  the  board. 
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The  statement  does  not  appear  to  have  attracted  the  atten- 
tion of  the  board  at  any  time,  and  we  are  of  opinion  that  the 
mere  fact  that  it  now  appears  in  the  minute  book  cannot  have 
the  effect  to  change  in  any  respect  the  legal  status  of  the  par- 
ties. 

We  have,  then,  the  fact  propositions  reduced  to  these:  In 
1893  Seidensticker  was  appointed  cashier,  without  limitation 
as  to  time.  In  each  of  the  years  1894,  1891;,  and  1896,  to  use 
the  language  of  the  respective  motions  made  and  carried  by 
the  board,  he  was  ''appointed  cashier  for  the  ensuing  year." 
We  do  not  overlook,  in  this  connection, the  testim.ony  of  defend- 
ant Knepper  to  the  effect  that,  at  the  time  he  was  solicited  by 
Seidensticker  to  sign  the  bond,  the  president  of  the  bank  told 
him  that  Seidensticker  had  been  elected  cashier  of  the  bank 
for  a  year,  and  that  "he  will  make  a  good  officer,  and  we  will 
try  him  for  a  year."  It  does  not  appear  that  Hallam  was 
authorized  to  so  speak  for  and  on  behalf  of  the  bank, 
and  no  argument  is  presented  to  show  that  the  bank 
was  bound  in  any  way  by  what  was  said.  Had  the  employ- 
ment been  by  Hallam,  what  was  said  by  him  might  have  some 
significance  and  be  entitled  to  some  weight.  But  the  em- 
ployment of  Seidensticker  was  by  the  bank,  acting  through  its 
board  of  directors.  Hallam  was  nothing  more  than  a  mere  co- 
employee,  and  could  no  more  speak  authoritatively  upon  the 
subject  in  question  than  could  Seidensticker,  or,  for  that  mat- 
ter, any  other  employee  of  the  bank.  Such  being  the  facts 
presented  by  the  record,  we  reach  the  conclusion  that  the  said 
Seidensticker  did  not  hold  his  office  as  of  a  fixed  term  or  series 
of  terms,  and,  as  a  necessary  corollary,  that  the  bond"  in  suit 
was  a  continuing  one,  covering  the  entire  period  of  his  serv- 
ice as  cashier  of  the  appellant  bank.  We  base  our  conclusion 
upon  the  following  considerations:  Under  the  statute  and 
the  by-laws  of  the  bank,  a  term  of  office  is  not  in  any  sense 
authorized,  much  less  made  a  requirement;  the  cashier  is  to 
hold  his  office  during  the  pleasure  of  the  board.  The  word 
"term"  is  uniformly  used  to  designate  a  fixed  and  definite 
period  of  time,  and  an  officer  who  holds  his  office  at  the 
pleasure  of  the  board  has  no  official  term.  Throop,  Pub. 
Off.  §§  303,  304.  There  is  nothing  in  the  circumstances  sur- 
rounding the  initial  appointment  of  Seidensticker  indicating 
any  intention  on  the  part  of  the  board  to  employ  him  for  any 
specified  length  of  time,  or  abridge  the  right  to  discharge 
him  at  pleasure,  should  the  board  see  fit  to  do  so  at  any  time. 
An  appointment  having  been  made,  which,  under  the  statute 
and  the  by-laws,  was  to  continue  during  the  pleasure  of  the 
board,  there  could  be  but  one  term  of  office,  so  to  speak.  It 
began  with  his  appointment,  and  ended  with  his  resignation 
or  discharge.  And  this  is  true  notwithstanding  the  action 
taken  at  the  subsequent  annual  meetings  of  the  board.  It  is 
not  to  be  presumed  the  board  intended  or  that  Seidensticker 
understood  that  the  period  of  his  service  was  divided  or  sepa- 
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rated  into  terms  thereby,  or  that  pursuant  thereto  the  parties 
became  obligated  as  of  distinct  contracts  of  employment.  To 
say,  on  the  other  hand,  that  the  intention  to  be  gathered 
from  such  motions  was  to  express  satisfaction  with  the  serv- 
ices already  performed,  and  that  a  continuance  thereof  was 
the  pleasure  of  the  board,  is  not  only  reasonable,  but  leads  to 
a  most  satisfactory  conclusion.  This  view  is  not  without 
support  in  the  authorities.  Bank  v.  Root,  2  Mete.  (Mass.) 
522;  Elam  V.  Bank  (Va.)  9  S.  E.  498;  Westervelt  v.  Mohren- 
stecher,  ^6  Fed.  118,  22  C.  C.  A.  93,  34  L.  R.  A.  477.  In 
Bank  v.  Root  it  appears  that  in  1831  Root  was  chosen  cashier 
of  the  Amherst  Bank  "for  the  ensuing  year."  At  the  annual 
meeting  in  1832  he  was  again  chosen  for  "the  ensuing  year." 
The  statute  of  Massachusetts  provided  that  the  cashier  should 
hold  office  "until  removed  therefrom,  or  others  are  appointed 
in  their  stead."  After  being  chosen  in  1831,  he  gave  a  bond, 
the  conditions  of  which  were  identical  with  those  in  the  bond 
in  the  case  before  us.  The  breach  of  duty  alleged  occurred 
during  the  second  year  of  service,  and  the  defendants,  sureties 
on  the  bond,  contended  that  they  were  liable  only  for  the 
transactions  of  the  first  year.  In  the  course  of  the  opinion 
the  court  says:  "It  is  very  manifest  that,  by  the  terms  of  this 
condition,  the  obligation  is  unlimited  in  time,  and  undertakes 
for  the  faithful  conduct  of  the  cashier  as  long  as  he  shall  con- 
tinue in  ofBce. "  And  again:  "We  think  that  when  Root 
was  elected  cashier,  in  1831,  even  if  it  was  entered  in  the 
directors'  minutes  as  an  election  for  the  year  ensuing,  it  not 
being  by  law  an  annual  office,  he  held  it,  by  force  of  the  pro- 
vision •above  stated  [the  statute  above  referred  to],  until 
another  was  chosen  in  his  stead."  In  Elam  v.  Bank  the 
cashier  was  elected  in  1873,  and  gave  a  bond  general  in  terms. 
He  was  continued  in  office  by  annual  re-elections  until  1885, 
no  new  bond  being  given.  The  appointment  being  at  pleasr 
ure,  it  was  held  that  the  office  was  a  continuing  one,  not 
annual,  and  that  the  bond  covered  the  entire  period  of  serv- 
ice. Westervelt  v.  Mohrenstecher  was  a  case  that  arose  upon 
the  bond  of  a  cashier  of  a  national  bank.  The  only  distin- 
guishing feature  between  such  bond  and  the  one  in  the  case 
at  bar  is  that  in  the  condition  it  is  said  the  same  shall  stand 
for  the  faithful  discharge  of  all  duties  "for  and  during  all  the 
time  he  shall  hold  such  office."  In  that  case  it  appeared  that 
the  by-laws  of  the  bank  provided  that  the  cashier  of  the  bank 
should  be  elected  at  the  first  meeting  of  the  board  in  January 
of  each  year;  that  he  should  give  bond  in  the  sum  of  $10,000, 
and  should  hold  his  office  one  year.  It  also  appeared  that  the 
officer  had  been  twice  re-elected.  By  reference  to  the  national 
banking  act,  it  will  be  seen  that  the  provisions  thereof  with 
reference  to  the  appointment  of  a  cashier  are  identical  in 
effect  with  those  of  our  savings  bank  law.  The  court  says: 
"It  is  plain  that,  in  the  absence  of  any  other  regulations,  a 
cashier  once  appointed  under  this  act  of  congress    *    *     * 


BKG  CAs]  OFFICERS  18S 

Ida  County  Sav.  Bank  v.  Seidensticker 

would  hold  his  office  until  he  resigned,  or  until  the  board  of 
directors  of  the  bank  dismissed  him.  A  subsequent  appoint- 
ment of  the  same  man  to  the  same  office  would  have  no  more 
effect  upon  him,  or  upon  the  term  of  his  office,  than  a  second 
deed  of  the  same  property  by  one  who  had  already  conveyed 
it  to  the  same  grantee  would  have.  The^  only  act  of  the 
board  that  could  affect  the  tenure  of  his  office  under  the  act  of 
congress  would  be  his  dismissal."  And  again:  ''It  follows 
*  *  *  that,  since  the  act  of  congress  expressly  provides 
that  the  cashiers  of  national  banks  should  hold  their  offices 
subject  to  the  pleasure  of  the  board  of  directors,  neither  the 
bank  nor  its  board  can  make  time  contracts  or  appointments 
in  violation  of  that  provision.  What,  then,  is  the  effect  of 
these  established  rules  upon  the  by-laws  of  this  bank.''  It  is 
that  that  part  of  these  by-laws  which  provides  that  the  cashier 
shall  hold  his  office  for  one  year,  and  that  he  shall  be  elected 
annually,  must  fall,  and  the  cashier  must  hold  his  office,  under 
the  act  of  congress,  subject  to  immediate  removal  at  the 
pleasure  of  the  board  of  directors,  until  he  resigns  or  is  re- 
moved. *  *  *  It  is  argued  that  the  fact  this  casnier 
was  again  appointed  in  January  of  each  year  converted  his 
term  of  office  from  a  continuous  term,  at  the  will  of  the  board 
of  directors,  into  annual  terms.  If  the  board  of  this  bank  had 
passed  daily  resolutions  appointing  him  cashier,  would  those 
resolutions  have  made  his  term  of  office  daily  .^  The  fact  is, 
he  would  have  continued  in  office  exactly  as  he  did  if  none  of 
the  resolutions  or  appointments  subsequent  to  May,  1889,  had 
ever  been  passed  or  made  by  the  board  of  directors.  His 
first  appointment  was,  under  the  act  of  congress,  to  an  unlim- 
ited term, — to  a  term  that  could  be  ended  by  the  bank  only  by 
his  dismissal  by  its  board  of  directors.  That  board  never  did 
dismiss  him.  It  never  did  appoint  another  to  take  his  place. 
How  subsequent  resolutions  of  appointment  could  affect  the 
term  of  his  office,  which  was  fixed  by  this  act  of  congress,  it  is 
difficult  to  understand.  It  seems  clear  that  his  appointment 
to  an  office  which  he  already  held,  and  would  continue  to  hold 
without  further  appointments,  could  not  be  more  than  the  man- 
ifestation of  an  intention  on  the  part  of  the  board  of  directors 
that  he  should  continue  to  hold  his  position."  See,  also,  the 
following  cases:  Anderson  v.  Longdon,  i  Wheat.  85,  4  L.  Ed. 
42;  Bank  V.  Chickering,  3  Pick.  335;  Bank  v.  Rogers,  7  N. 
H.  21;  Stevens  v,  Orton  (Sup.)  43  N.  Y.  Supp.  792;  i  Morse, 
Banks  (3d  Ed.)  §  27.  As  opposed  to  the  doctrine  of  the  fore- 
going authorities,  our  attention  is  called  to  the  case  of  Bank 
V.  Briggs  (Vt.)  37  Atl.  231,  37  L.  R.  A.  845,  60  Am.  St.  Rep. 
922.  in  which  a  holding  to  the  contrary  is  announced.  The 
reasoning  of  the  case  does  not  appeal  to  us,  and  certainly  it 
stands  in  opposition  to  the  great  weight  of  authority. 

5.  The  appellant  urges  that  the  record  shows  that  he  was 
induced  to  sign  the  bond  in  question  by  false  and  fraudulent 
representations  made  by  other  officers  of  the  bank,  and  that 
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by  reason  thereof  the  bond  ought  not  to  be  enforced  against 
him.  It  does  not  appear  that  any  representations  were  made 
by  any  person  other  than  Hallam.  Seidensticker  had  re- 
quested appellant  to  sign  his  bond,  and  what  was  said  by 
Hallam  had  relation  wholly  to  the  personal  character  and  ability 
of  Seidensticker;  the  conversation  occurring  some  time  before 
appellant  signed  the  bond.  Nothing  whatever  appears  to 
indicate  that,  at  the  time  of  the  conversation,  Hallam  had 
reason  to  believe  otherwise  than  that  Seidensticker  was  a 
young  man  of  strict  integrity,  and  his  ability  was  and  is  un- 
questioned. But  if  the  contrary  were  true,  the  fact  would  not 
be  controlling.  As  we  have  said  in  the  preceding  division  of 
this  opinion,  Hallam  was  but  a  fellow  officer  of  the  bank.  He 
was  not  authorized  to  speak  for  it  or  bind  it  by  any  statements 
made  by  him,  save  and  except  as  the  statute  and  the  by-laws 
of  the  bank  invested  him  with  the  necessary  authority  so  to 
do.  Turning  to  the  statute  and  the  by-laws,  and  we  find  that 
he  had  nothing  whatever  to  do  with  the  bond  of  the  cashier. 
The  duty  and  authority  in  respect  thereto  rested  wholly  with 
the  board  of  directors.  Moreover,  it  is  the  law  that:  "Sure- 
ties are  supposed  to  know  thecharacter  of  their  principal,  and 
to  be  willing  to  be  bound  for  his  fidelity.  They  must  inquire 
and  inform  themselves  of  all  the  facts  they  desire  to  know, 
and,  if  they  omit  to  seek  for  or  obtain  the  requisite  informa- 
tion, they  cannot  easily  avoid  the  bond  upon  inferential  or 
unsatisfactory  proof  that  they  were  drawn  into  signing  it  by 
bad  faith  on  the  part  of  the  obligee."  Bostwick  v.  Van 
Voorhis,  91  N.  Y.  360.  It  is  also  said  in  this  connection  that, 
at  the  time  of  the  conversation  with  Hallam,  Seidensticker 
was  indebted  to  the  bank,  which  fact  was  concealed  from 
appellant.  It  does  not  appear  that  the  board  knew  of  this 
fact,  but,  in  any  event,  we  may  dispose  of  the  contention  by 
saying  that  there  is  nothing  shown  in  connection  with  the 
circumstance  of  such  indebtedness  to  indicate  any  wrong- 
doing, and  it  is  not  sought  to  make  the  amount  thereof  a 
charge  against  appellant. 

6.  The  appellant  further  contends  that  all  the  facts  involved 
in  the  relations  of  Seidensticker  with  the  bank  were  well 
known  to  the  other  officers  of  the  bank,  that  the  board  of 
directors  either  approved  or  acquiesced  in  all  thereof,  and 
that  in  consequence  the  bank  is  now  estopped  from  asserting 
a  right  of  action  upon  the  bond.  That  the  amount  due  to  the 
bank  from  Seidensticker  exceeds  the  sum  of  $10, coo  is  not 
questioned.  The  facts  out  of  which  the  same  arose,  stated  in 
brief,  are  that  from  time  to  time  he  paid  checks  drawn  by 
himself  in  his  own  name,  or  in  the  name  of  other  business 
concerns  with  which  he  was  connected.  At  other  times  he 
took  money,  and  put  in  a  debit  slip,  made  out  in  his  name, 
to  represent  the  same.  All  such  items  were  regularly  charged 
up  on  the  books  of  the  bank.  At  still  other  times  he  executed 
notes  to  the   bank,  and  took   credit   therefor   on   the    books. 
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either  to  cover  overdrafts,  or  as  a  basis  for  the  further 
checking  out  of  money.  In  such  and  similar  ways  he  con- 
tinued until  the  full  amount  alleged  was  drawn  out  by  him. 
It  is  not  claimed  that  there  was  given  any  direct  authority  for 
any  such  acts.  The  record  leaves  it  doubtful  if  the  board  had 
knowledge,  even,  of  what  was  going  on.  It  appears,  how- 
ever, that  Hallam  had  knowledge,  to  a  greater  or  less  extent, 
of  the  transactions,  and  that,  while  the  same  were  not  sanc- 
tioned by  him,  yet  he  took  no  corrective  step  in  the  premises. 
We  think  it  fair  to  state  that  it  is  apparent  that  both  he  and 
Seidensticker  hoped  the  outside  business  ventures  of  the  latter 
would  prove  successful,  and  thus  funds  be  realized  with  which 
to  balance  the  bank  account.  The  statute  in  force  at  the  time 
provides  that  "no  trustee,  officer  or  servant  of  such  savings 
bank  shall  directly  or  indirectly,  in  any  manner,  use  the  funds 
of  the  said  bank,  or  its  deposits,  or  any  part  thereof,  except  for 
regular  business  transactions,  and  all  loans  mads  to  said 
trustees,  officers,  servants  and  agents  of  the  bank  shall  be  upon 
the  same  security  as  required  of  others,  and  in  strict  con- 
formity to  the  rules  and  regulations  of  the  bank;  and  all  such 
loans  shall  be  made  only  by  the  board,  and  shall  be  acted 
upon  in  the  absence  of  the  party  applying  therefor."  Mc- 
Clain's  Code,  §  1804.  No  attempt  whatever  was  made  to 
comply  with  this  statute.  We  have,  then,  to  deal  with  a 
series  of  transactions  wrongful  and  unlawful  from  the  initia- 
tive to  the  close,  and  in  each  instance  the  wrong  began,  at 
least,  with  Seidensticker.  As  we  have  said,  Hallam  knew 
much,  if  not  all,  of  the  wrongdoing.  As  to  the  board,  had  the 
duty  been  performed  which  good  business  principles  as  well 
as  the  law  enjoined  upon  it,  the  wrong  would  have  been 
detected  and  nipped  in  its  inception.  Were  this  a  case 
against  the  board,  therefore,  a  plea  averring  a  want  of  knowl- 
edge would  not  suffice.  In  such  a  case,  ignorance  of  facts 
which  a  simple  inspection  of  the  bank  books  would  have  re- 
vealed could  not  be  set  up  in  mitigation,  even,  to  say  nothing 
of  excuse.  Thus  far  we  can  follow  the  argument  of  counsel 
for  appellant.  But  granting  that  both  the  president  of  the 
bank  and  the  individual  members  of  its  board  had  in  fact,  or 
should  have  had,  knowledge  of  the  transactions  in  question, 
what  then.-*  That  in  this  case  such  knowledge  is  immaterial, 
we  can  have  no  doubt.  This  bond  was  given  to  secure  the 
fidelity  of  an  officer  of  the  bank.  It  stands  for  the  conduct  of 
such  official,  and  has  no  relation  to  the  conduct  of  others. 
Had  he  been  honest  and  faithful,  he  could  justify,  though  all 
the  bank  assets  had  been  lost  or  dissipated  through  the  negli- 
gence or  dishonesty  of  others.  Having  failed,  he  cannot 
justify  by  pointing  out  the  fact  that  others  have  also  been 
recreant.  Through  the  medium  of  this  bond,  it  was.  in  effect, 
said  to  the  stockholders,  the  depositors,  and  the  public  gen- 
erally, that  "this  man  will  stand  as  a  rock  in  faithfulness,  and 
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this  without  reference  to  what  others  may  do  or  leave  undone." 
Our  thought  in  this  connection  is  well  expressed  in  Railroad 
Co.  V.  Shaeffer,  59  Pa.  357:  "The  sureties,  by  executing  the 
bond,  become  responsible  for  the  fidelity  of  their  principal. 
It  is  no  collateral  engagement  into  which  they  enter,  depend- 
ent on  some  contingency  or  condition  different  from  the 
engagement  of  their  principal.  The  fact  that  there  were  other 
unfaithful  officers,  who  knew  and  connived  at  his  infidelity, 
ought  not  in  reason,  and  does  not  in  law  or  equity,  relieve 
them  from  their  responsibility  for  him.  They  undertake  that 
he  shall  be  honest,  though  all  around  him  are  rogues.  Were 
the  rule  different,  by  a  conspiracy  between  the  officers  of  a 
bank  or  other  moneyed  institution,  all  their  sureties  might  be 
discharged.  It  is  impossible  that  a  doctrine  leading  to  such 
results  can  be  sound. "  See,  also,  Minor  v.  Bank,  i  Pet.  46, 
7  L.  Ed.  47;  Chew  v.  Ellingwood,  86  Mo.  260,  56  Am.  Rep.  429; 
McShane  v.  Bank  (Md.)  20  Atl.  776,  10  L.  R.  A.  552;  Bank  v. 
Black,  91  Iowa,  490,  59  N.  W.  283. 

7.  The  appellant  contends  that  the  case  should  have  gone 
to  jury  for  findings  and  verdict  in  respect  of  the  character  of 
the  transactions  involved.  Without  setting  forth  the  conten- 
tion at  length,  we  think  it  fully  answered  by  the  undisputed 
showing  made  by  the  record,  to  the  effect  that  all  the  moneys 
drawn  out  by  Seidensticker  were  so  drawn  without  authority 
and  in  violation  of  law.  Such  moneys  were  used  by  him  for 
his  own  purposes,  the  bank  having  no  concern  in  any  thereof, 
and  the  amount  of  money  so  drawn  was,  with  the  interest 
thereon,  in  excess  of  the  sum  named  in  the  bond. 

8.  Complaint  is  made  of  rulings  made  by  the  court  in  con- 
nection with  the  introduction  of  the  evidence.  We  have  ex- 
amined the  record  closely,  and  find  no  errors  in  respect  to 
offers  of  evidence  on  the  part  of  defendant.  The  fact  that 
some  of  the  evidence  offered  by  plaintiff  and  received  might 
well  have  been  rejected  may  well  be  lost  sight  of,  as  we  think, 
in  view  of  the  questions  fairly  raised  by  the  record,  and  which 
must  control  in  the  determination  of  the  case.  Considering 
the  whole  record,  we  conclude  that  the  case  was  fairly  tried, 
and  no  prejudicial  error  appears. 

The  death  of  F.  C.  Kneppsr,  occurring  since  the  submission 
of  this  case,  having  been  suggested,  by  stipulation  of  the 
parties  E.  F.  Knepper,  H.  A.  Knepper,  and  Margaret  Knep- 
per,  executors  of  the  estate  of  said  F.  C.  Knepper,  and  Mar- 
garet Knepper,  his  widow,  are  substituted  as  defendants  and 
appellants. 

Affirmed. 
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Strauss  et  ux.  v.  Denny. 

{Court  of  Appeals  of  Maryland,  Nov.  21,  igoz.) 
[53  Atl.  Rep.  571.] 

Stockholders'  Liability— Pleading. 

Where,  in  an  action  to  recover  a  statutory  liability  ag-ainst  a  stock- 
holder of  an  insolvent  bank,  the  stockholder  pleaded  the  payment  of  a 
liability  as  indorser  for  the  bank,  under  an  order  of  court,  replications 
asserting-  what  the  legal  effect  of  the  payment  under  such  decree  was, 
and  denying-  that  the  payment  discharged  defendant's  liability,  were 
demurrable,  as  allegations  of  conclusions  of  law. 
Same— Payment  of  Bank's  Debt  of  Stockholders. 

Where  defendant  indorsed  the  note  of  a  bank  in  which,  he  was  a 
stockholder,  and  on  the  insolvency  of  the  bank  was  required  by  order 
of  court  to  pay  a  sum  greater  than  his  statutory  liability  as  a  stock- 
holder, he  thereby  became  a  creditor  of  the  bank,  and  as  such  was 
entitled  to  plead  such  payment  as  an  equitable  set-off  to  an  action  by  a 
creditor  of  the  bank  to  enforce  his  liability  as  a  stockholder. 

Same — Same. 

The  fact  that  a  receiver  of  an  insolvent  corporation  has  no  power  to 
enforce  a  stockholder's  statutory  liability,  but  that  such  liability  must 
be  enforced  by  creditors,  does  not  preclude  a  stockholder  from  discharg- 
ing such  liability  by  a  payment  to  the  receiver. 

Same — Same. 

Where  a  stockholder  of  a  bank  endorsed  a  note  for  the  bank's  accom- 
modation, he  did  not  become  a  creditor  of  the  bank  until  he  was  required 
to  perform  his  obligation  as  indorser,  and  limitations  did  not  begin  to 
run  against  his  right  to  set  off  the  amount  so  paid  against  his  statutory 
liability  as  a  stockholder  until  such  payment  was  made. 

Appeal  from  Baltimore  city  court;  J.  Upshur  Dennis,  Judge. 

Action  by  George  A.  Strauss  and  wife  against  Walter  L. 
Denny.  From  a  judgment  in  favor  of  defendant,  plaintiffs 
appeal.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE. BOYD,  PAGE,  PEARCE,  SCHMUCKER,  and 
JONES,  JJ.     . 

Francis  I.  Mooney,  Myer  Rosenbush,  and  Augustus  C. 
Binswanger,  for  appellants. 

Robt.  H.  Smith  and  Edward  S.  Kines,  for  appellee. 

PEARCE,  J.  This  is  another  in  the  series  of  cases  growing 
out  of  the  insolvency  of  the  South  Baltimore  Bank.  At  the 
time  of  its  failure,  the  plaintiffs  were  joint  depositors  in  and 
creditors  of  said  bank  in  the  sum  of  $734.70;  and  the  defend- 
ant before  and  at  that  time  was  the  owner  of  35  shares  of  the 
capital  stock  of  the  bank,  of  the  par  value  of  $25  per  share. 
Under  the  charter  of  the  bank,  the  stockholders  and  directors 
were  liable  for  all  the  debts  and  liabilities  of  the  corporation, 
to  the  amount  of  the  par  value  of  their  respective  shares  of 
stock  therein.     The   receivers  of  the  bank,  duly  appointed 
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upon  its  failure,  have,  since  their  appointment,  paid  the 
plaintiffs  two  dividends  upon  their  claim,  aggregating  62  per 
cent,  of  its  amount,  but  still  leaving  due  the  sum  of  $279.18; 
and  this  suit  is  brought  to  enforce  the  defendant's  statutory 
liability  for  this  balance. 

The  defendant,  with  Winfield  S.  Cahill  and  Norman  H. 
Story,  were,  before  the  failure  of  the  bank,  on  February  24, 
1898,  indorsers  upon  a  demand  note  of  the  South  Baltimore 
Bank  for  $5,000,  discounted  by  the  Citizens'  National  Bank 
of  Baltimore,  which  was  taken  up  by  the  South  Baltimore 
Bank  the  day  before  that  bank  went  into  the  hands  of  re- 
ceivers. This  was  held  by  the  circuit  court  for  Baltimore  city 
to  constitute  an  illegal  preference,  which  must  be  repaid,  and 
that  decision  was  affirmed  by  this  court  in  James  Clark  Co. 
V.  Colton,  91  Md.  195,  46  Atl.  386,  49  L.  R.  A.  698.  In  a  sub- 
sequent suit  by  the  receivers  against  two  of  these  indorsers, 
Cahill  and  Denny,  to  recover  the  amount  of  this  illegal  prefer- 
ence made  for  their  benefit,  they  were  required  by  a  decree 
of  the  circuit  court  of  Baltimore  city  to  repay  the  amount  of 
that  note,  with  interest;  and  after  crediting  the  note  with  the 
two  dividends  above  mentioned,  which  had  been  allowed  in 
the  auditor's  accounts  then  stated,  Denny  and  Cahill  each 
paid  the  receivers  about  $1, 100,  as  the  balance  due  from  them, 
respectively.  To  the  declaration  in  the  case  before  us,  which 
set  forth  all  the  facts  necessary  to  show  the  defendant's  stat- 
utory liability,  and  the  extent  thereof,  the  defendant  pleaded, 
"Not  indebted,"  and  "Never  promised, "  upon  which  pleas 
issue  was  joined;  and  the  defendant  also  filed  the  following 
special  plea  by  way  of  equitable  set-off:  "And  for  a  third  plea 
the  defendant,  for  defense  on  equitable  grounds,  says  that  the 
defendant  paid  to  William  Colton  and  Simon  P,  Schott, 
receivers  of  said  S'  uth  Baltimore  Bank,  prior  to  the  institu- 
tion of  this  suit,  the  sum  of  $2,595,  which  sum  was  by  an  order 
of  circuit  court  No.  2  of  Baltimore  city  distributed  among  the 
creditors  of  the  South  Baltimore  Bank,  the  plaintiff  being  one 
of  said  creditors,  and  having  received  his  dividend  out  of  said 
sum,  and  that  by  such  payment  the  defendant  became  and  is 
a  creditor  of  said  bank  in  the  sum  of  $1,100, — an  amount 
greater  than  the  amount  of  the  shares  of  stock  in  said  bank 
alleged  to  have  been  owned  by  him  at  the  time  of  its  failure, 
— and  that  by  reason  thereof  there  is  no  liability  on  his  part 
to  the  plaintiffs."  To  this  plea  the  plaintiffs  filed  seven 
replications.  The  first  and  second  alleged  that  the  defendant 
did  not  become,  by  the  payment  alleged  in  the  plea,  a  creditor 
of  the  South  Baltimore  Bank.  The  fourth,  fifth,  and  sixth, 
in  varying  phraseology,  alleged  that  the  equitable  set-off 
claimed  did  not  accrue  within  three  years  before  plea  pleaded. 
The  third  alleged  that  the  payment  mentioned  in  the  plea  was 
made  under  a  decree  of  the  circuit  court  of  Baltimore  city  in 
the  case  of  James  Clark  Co.  v.  Colton,  and  that  by  said  pay- 
ment defendant  did  not  become  a  creditor  of  the  South  Balti- 


BKG  CAs]  STOCK   AND    STOCKHOLDERS  191 

Strauss  et  ux.  v.  Denny 

more  Bank;  and  the  seventh  alleged  that  the  payment 
mentioned  in  the  plea  was  not  made  in  discharge  of  defendant's 
statutory  liability  as  stockholder,  and  that  defendant  did  not 
become,  and  is  not,  a  creditor  of  the  South  Baltimore  Bank, 
as  alleged  in  the  plea.  To  the  first  and  second  replications, 
defendant  rejoined  that  he  did  become  a  creditor  of  the  South 
Baltimore  Bank  by  the  payment  to  the  receivers  in  an  amount 
greater  than  the  shares  of  stock  held  by  him  at  the  time  of  the 
failure;  to  the  fourth,  fifth,  and  sixth,  he  rejoined,  in  appro- 
priate form  to  the  phraseology  of  each  replication,  that  the 
set-off  claimed  did  accrue  within  three  years  before'  plea 
pleaded;  and  to  the  third  and  seventh  he  demurred.  Issues 
were  then  joined  on  all  the  rejoinders,  and,  the  demurrers 
being  sustained  by  the  court,  the  trial  proceeded  before  Judge 
Dennis,  sitting  as  a  jury.  The  plaintiffs  offered  lo  prayers,  all 
of  which  were  rejected,  and  none  were  offered  by  the  defend- 
ant. The  plaintiffs  excepted  to  the  rejection  of  their  prayers, 
and,  the  verdict  and  judgment  being  against  them,  they  have 
appealed. 

Neither  the  third  nor  the  seventh  replication  raises  any 
question  of  fact  upon  which  issue  could  be  joined,  or  to  which 
rejoinder  could  be  made.  The  third  undertakes  to  assert  what 
was  the  legal  effect  of  a  payment  made  under  a  decree  of 
court;  and  while  the  seventh  is  apparently  framed  so  as  to 
create  the  impression  that  it  tenders  an  issue  of  fact,  namely, 
whether  the  alleged  payment  was  made  to  the  receivers,  yet, 
when  read  as  a  whole,  it  is  plain  that  the  denial  is  not  of  the 
fact  of  payment,  but  merely  of  the  legal  effect  of  the  alleged 
payment  to  discharge  the  defendant's  liability.  Conclusions 
of  law  in  a  pleading  not  beingadmittedby  a  demurrer  thereto, 
and  these  replications  stating  only  conclusions  of  law,  the 
demurrers  thereto  were  properly  sustained. 

Only  two  questions  arise  upon  the  exceptions  to  the  ruling 
on  the  prayers:  (i)  Whether  there  was  evidence  to  show 
that  defendant  is  a  creditor  of  the  bank,  entitled  to  plead  the 
set-off  claimed;  and  (2)  whether  the  alleged  set-off  accrued 
within  three  years  prior  to  the  filing  of  the  plea.  In  Cahill 
v.  Association,  94  Md.  353,  50  Atl.  1044,  a  plea  in  the  precise 
words  of  this  plea,  relying  upon  the  payment  made  by  Cahill 
on  the  same  note  upon  which  the  defendant's  payment  was 
made,  was  sustained  on  demurrer;  the  court  saying,  "There 
is  no  valid  reason  why  a  stockholder  who  is  also  a  creditor 
should  not  be  entitled,  as  a  matter  of  equity,  to  set  up  as  an 
equitable  defense  the  debt  of  the  bank  to  him  against  his  own 
liability."  If,  therefore,  the  defendant  was  a  creditor  of  the 
bank  in  an  amount  equal  to  his  statutory  liability,  and  if  the 
debt  thus  due  him  was  not  barred  by  limitations  when  his 
plea  was  filed,  the  plea  presented  a  full  defense.  Upon  the 
first  question,  if  the  defendant,  before  the  insolvency  of  the 
South  Baltimore  Bank,  had,  as  indorser,  paid  his  proportion 
of  the  $5,000  note  discounted  by  the  Citizens'  National  Bank, 
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he  would  have  become  a  creditor  of  the  South  Baltimore 
Bank  for  the  amount  so  paid,  and  certainly  could  have  set  off 
such  indebtedness  to  him,  under  the  decisions  in  Colton  v. 
Association,  90  Md.  85,  45  Atl.  23,  46  L.  R.  A.  388,  78  Am. 
St.  Rep.  431,  and  in  Cahill  v.  Association,  supra,  in  a  suit 
against  him  to  enforce  his  statutory  liability.  Since  the  in- 
solvency of  the  South  Baltimore  Bank,  the  receivers  take  its 
place  and  stand  for  it;  and  under  the  decree  in  James  Clark 
Co.  v.  Colton,  supra,  the  defendant  has  paid  to  the  receivers 
his  proportion  of  the  $5,000  note  illegally  paid  by  the  South 
Baltimore  Bank  to  the  Citizens'  National  Bank  for  the  pro- 
tection of  himself  and  Cahill.  He  has  thus,  in  effect,  paid  so 
much  of  that  note,  and  in  law  and  in  morals  is  thereby  as 
effectually  made  a  creditor  of  the  South  Baltimore  Bank  as  if 
he  had  paid  it  to  the  cashier  before  its  insolvency.  The 
creditors  of  that  bank  have  received  from  the  assets  of  the 
bank,  in  their  dividends  paid  them  by  the  receivers,  the  very 
money  which  this  defendant  paid  the  receivers  under  the 
decree  in  James  Clark  Co.'s  Case,  and  it  would  be  a  mockery 
of  justice  to  hold  that  the  defendant  was  not  a  creditor  of  the 
South  Baltimore  Bank.  But  the  plaintiffs  contend  that  since 
in  Colton  v.  Mayer,  90  Md.  717,  45  Atl.  874,  47  L.  R.  A.  617, 
78  Am.  St.  Rep.  456,  it  was  held  that  receivers  of  an  insol- 
vent corporation  have  no  power  to  enforce  this  statutory  lia- 
bility, which  can  only  be  enforced  by  the  creditors  themselves, 
this  liability  can  only  be  discharged  by  payment  directly  to 
one  who  could  maintain  an  action  against  him.  But  this 
theory  is  wholly  inconsistent  with  the  decision  in  Cahill  v. 
Association,  supra,  for,  if  this  theory  were  correct,  the  court 
must  have  sustained  the  demurrer  to  the  plea,  which  they 
overruled.  This  plea  alleges  that  the  payment  was  made  to 
the  receivers,  and,  further,  that  it  was  distributed  under  the 
order  of  the  court  to  the  creditors  of  the  South  Baltimore 
Bank,  of  whom  plaintiffs  were  one.  If  this  be  so,  that  was 
payment  (through  the  receivers)  to  those  who  could  have 
maintained  an  action  for  it  in  their  own  name;  and  this  re- 
moves any  supposed  difficulty  growing  out  of  the  case  of 
Colton  V.  Mayer.  The  evidence  in  this  case  does  expressly 
show  payment  to  the  receivers,  but  it  does  not  in  express 
words  show  the  distribution  to  the  creditors.  This,  however, 
is  unnecessary,  since,  if  not  actually  distributed  to  the  cred- 
itors, it  remains  for  distribution,  and  is  secured  to  them  by 
the  personal  responsibility  of  the  receivers,  and  by  their  bond, 
when  distributed. 

The  ist,  2d,  7th,  8th,  9th,  and  lOth  prayers  raise  the  ques- 
tion which  we  have  considered,  and  it  follows  from  what  we 
have  said  that  they  were  all  properly  rejected.  The  3d,  4th, 
5th,  and  6th  prayers  are  addressed  to  the  question  of  limita- 
tions, and  all  proceed  upon  the  theory  that  the  defendant 
became  a  creditor  of  the  South  Baltimore  Bank  when  he  in- 
dorsed  the    note    discounted    by   the   Citizens'    Bank.     To 
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determine  this  question,  it  is  only  necessary  to  suppose  that 
defendant,  before  the  insolvency  of  the  bank,  and  before  pay- 
ment by  him  of  the  note  indorsed  by  him,  had  sued  the  bank 
for  the  amount  of  this  note.  In  such  case  there  would  be  no 
cause  of  action,— no  debt,— and  there  could  be  no  recovery. 
The  intervention  of  insolvency  and  of  receivers,  and  the  fact 
that  the  indebtedness  constituting  the  cause  of  action  is  claimed 
under  a  plea  of  set-ofi,  instead  of  an  original  and  independent 
suit,  can  make  no  difference  whatever.  Defendant  had  no 
cause  of  action  until  he  paid  his  proportion  of  the  note,  in  June 
or  July,  1900,  and  his  plea  of  set-off  was  filed  April  9,  1902,— 
within  three  years  thereafter.  Further  consideration  of  this 
question  is  therefore  useless,  and  the  prayers  relating  to  it 
were  all  properly  rejected. 
Judgment  affirmed,  with  costs  above  and  below. 

5  Bkg  Cas— 13 
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Dillingham  et  al.  v.  Parks. 

^Appellate   Court  of  Indiana,  Division  No.  i,  Nov.  21,   igo2.) 
[65  N.  B.  Rep.  300.] 

Note  Payable  at  Bank— Bank  as  Agent. 

Burns'  Rev.  St.  1901,  §  371,  provides  that,  in  an  action  on  a  note  pay- 
able at  a  particular  place  it  shall  not  be  necessary  to  aver  or  prove  a 
demand  at  the  place,  but  the  opposite  party  may  prove  a  readiness  to 
pay  at  the  proper  place.  A  purchaser  of  mortg-ag-ed  realty,  having 
assumed  the  debt,  negotiated  a  loan  from  the  bank  at  which  the  note 
secured  was  payable,  under  agreement  that  a  new  mortgage  should 
be  given,  and  the  proceeds  of  the  loan  held  by  the  bank  to  meet  the 
original  note  when  due.  The  purchaser  also  deposited  with  the  bank 
the  unpaid  interest.  The  bank,  at  the  purchaser's  direction,  notified 
the  holder  of  the  note,  who  presented  it  for  payment,  at  the  same 
time  notifying  the  bank  that  the  purchaser's  title  would  be  attacked 
as  fraudulent  by  himself  and  other  creditors  of  the  original  mortgagor. 
The  bank  failed  to  turn  over  the  deposit  to  the  holder,  and  no  tender 
thereof  was  ever  made  him  :  held,  that  as  the  bank  was  the  agent  of 
the  purchaser  of  the  land,  and  not  of  the  holder  of  the  note,  the  trans- 
action did  not  amount  to  a  payment. 
War  Revenue  Act. 

The  United  States  war  revenue  act  of  1898,  requiring  stamp  duties 
on  certain  instruments,  and  declaring  that  an  instrument  insufficiently 
stamped  shall  not  be  admitted  or  used  in  evidence  in  any  court,  applies 
only  to  the  federal  courts,  and  will  not  exclude  an  assignment  of  a 
mortgage  offered  in  a  state  court,  though  insufficiently  stamped. 

Appeal  from  circuit  court,  Marshall  county;  A.  C.  Capron, 
Judge. 

Action  by  Condie  M.  Parks  against  Glenn  Dillingham  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

J.  D.  McLaren,  for  appellants. 
Chas.  Kellison,  for  appellee. 

BLACK,  J.  The  appellants,  Harrison  Dillingham,  Robert 
H.  Dillingham,  and  Glenn  Dillingham,  and  others,  were  sued 
by  Condie  M.  Parks,  appellee,  upon  a  promissory  note  and 
a  mortgage  of  real  estate  given  to  secure  payment  of  the 
note.  The  material  facts  on  which  the  controlling  questions 
arise  were  stated  in  the  special  finding  substantially  as  fol- 
lows: Harrison  Dillingham,  appellant,  on  September  4, 
1894.  made  the  note  in  suit  to  the  St.  Joseph  County  Savings 
Bank  for  $2,000,  due  in  five  years,  with  interest  at  7  per  cent, 
per  annum,  payable  annually;  the  interest  to  maturity  being 
represented  by  five  coupon  notes,  one  due  each  year,  on  the 
4th  day  of  September;  all  the  notes  being  made  payable  at 
said  bank.  At  the  same  time  the  maker  executed  his  mortgage 
on  certain  land  in  Marshall  county,  Ind.,  to  the  payee,  to 
secure  the  payment  of  the  note,  which  mortgage  was  duly  re- 
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corded  October  12,  1894.     The  bank  on  January  21,  1895,  sold 
the  note  and  mortgage   to  James  H.  Matchett,   and  assigned 
the  note  without  recourse    to   him,    in  writing  on   the   back 
of  the  note,  and  also  assigned  to  him  the  mortgage,  in  writing 
on  the  back  thereof,  which  assignment  was  recorded  August 
5,  1899.     In  the  year  of   1895,    Matchett  sold  the   note   and 
mortgage  to  Condie    M.  Parks,   appellee,   the  plaintiff,  and 
assigned  the  note  to   him  without  recourse,  in  writing  on  the 
back  thereof.     The  mortgage  was  assigned  in  writing  on   the 
back  thereof  by  Matchett  to  Parks,  and   the  assignment  was 
recorded  August    15,    1899;  the    last-mentioned    assignment 
being  stamped  with  a  50  cent  United  States  internal  revenue 
stamp.     This  suit  was  brought  upon  the  principal   note  and 
the  coupon  note  due  September  4,  1899,  and  to  foreclose   the 
mortgage.     December  4,  1894,  Harrison  Dillingham,  unmar- 
ried, conveyed  the  mortgaged  land  to  Robert  H.   Dillingham, 
appellant,    who    by  an    agreement    in   the  deed  of   convey- 
ance assumed  and  agreed  to  pay  the  mortgage  debt  to  the 
bank,  as  a  part  of  the  purchase  money.     January  28,   1899, 
Robert  H.    Dillingham  and  his  wife,  by  warranty   deed,  con- 
veyed the  mortgaged   land  to  Glenn   Dillingham,  appellant, 
who  also  assumed  and  agreed  to  pay  the  mortgage  debt  to  the 
bank,  as  a   part  of  the  consideration  for  the  land.     A  number 
of  other  persons  who  were  made  defendants  held  judgments 
rendered   against    Harrison   Dillingham  in  the  court  below 
subsequent  to  the  execution  and  recording  of  the  mortgage  in 
suit,  and  after  the  conveyance  of  the  mortgage  land  to  Robert 
H,  Dillingham.     Immediately   prior  to  June  6,  1899,    Glenn 
Dillingham  applied  to  one  Snyder,  agent  at    Plymouth,  Ind., 
of   said  bank,  for  a  loan  of  $2,000,  to  be  used  and  applied  to 
the  note  and  mortgage  in   suit,  and  offered  as  security  for  the 
loan  a  mortgage  on  the  same  land;  and  it  was  then  agreed  by 
Glenn  Dillingham   and  the   bank,   through   Snyder,   that  as 
security  for  the  loan  the  bank  should  have  a  first  lien  on   the 
land,  executed  by  Glenn  Dillingham,  and  that  his  title  thereto 
should  be,  and  was,  a  good  and  valid  fee-simple  title.     There- 
upon, pursuant   to  this  agreement,   on  June  6,    1899,  Glenn 
Dillingham  executed  his  note  to  the  bank,  due  in  five   years, 
and   drawing  6  per  cent,  interest  from   September   i,  1899, 
and,    to  secure  this   note,  his  mortgage  on  said  land,  to  the 
bank,  in  which  mortgage  it  was  stated  that  it  was  executed  to 
secure  money  borrowed  to  pay  the  indebtedness  here  in  suit. 
Snyder  filed  this  mortgage  for  record  June  6,  1899,  and  on  the 
2ist  day  of  July,  1899,  he  delivered  the  note  secured   thereby 
to  the  bank,  with  instructions  to  hold  the  proceeds  thereof, 
$2,000,  and  also  $140  which  Glenn  Dillingham  promised   and 
agreed  with  Snyder  to  send  to  the  bank,  until  the  debt  to  the 
appellee,  Parks,  should  become  due,   which  was  September 
4.  1899,  not  counting  days  of  grace,  and  with  further  instruc- 
tion that  on  or  about    September   i,   1899,  the   bank  should 
notify  the  appellee.   Parks,  of  the  fact  that  the  amount  due 
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him  on  said  note  was  at  the  bank, — the  place  of  payment 
designated  in  the  note.  The  bank  accepted  said  note  of  Glenn 
Dillingham  for  $2,000,  and  prior  to  September  i,  1899,  re- 
ceived from  him  the  $140  additional,  and  agreed  to  follow  the 
instructions  as  to  holding  the  sum  of  $2,140  until  the  note 
held  by  appellee,  Parks,  should  become  due,  and  as  to  notify- 
ing him  that  the  money  was  at  its  said  office  to  pay  his  said 
note.  Accordingly,  on  the  receipt  of  said  sum  of  $140,  the 
bank  set  aside  the  sum  of  $2,140  with  whicti  to  pay  the  note 
held  by  appellee  Parks,  but  made  no  entry  thereof  on  any  of 
the  bank  books;  and  on  September 2,  1899,  the  cashier  of  the 
bank,  one  Tong,  sent  appellee.  Parks,  a  telegram  notifying 
him  of  the  fact  that  such  sum  was  at  the  bank,  with  which  to 
pay  his  said  note,  and  the  appellee.  Parks,  received  this 
telegram  September  3,  1899.  Before  this  telegram  was  so 
sent,  appellee,  Parks,  went  to  the  officeof  the  bank,  and  there 
met  the  president  of  the  bank,  to  whom  he  stated  that  the 
conveyance  made  by  Harrison  Dillingham  to  Robert  H.  Dil- 
lingham and  that  made  by  the  latter  to  Glenn  Dillingham  were 
fraudulent,  and  that  he,  as  a  creditor  of  Harrison  Dillingham, 
and  other  creditors  of  said  Harrison,  proposed  to  attack  the 
conveyances  in  court,  and  to  have  them  set  aside,  and  that  he 
and  said  other  creditors  had  the  evidence  at  command  to  make 
their  attack  successful,  and  that  the  bank  could  not  deal  with 
the  land  with  safety.  The  bank's  cashier,  Tong,  overheard 
part  of  this  conversation,  and  thereby  became  advised  that 
there  was  some  controversy  over  the  title  of  Glenn  Dilling- 
ham to  the  mortgaged  land,  and  that  appellee,  Parks,  for  him- 
self and  others,  were  threatening  to  attack  the  title  of  the 
bank's  mortgagor.  The  bank  continued  to  hold  said  sum  of 
2,140,  and  on  September  16,  1899,  appellee  Parks  called  at  the 
bank,  having  the  note  and  mortgage  in  suit  with  him,  and 
demanded  payment  thereof  from  the  cashier,  Tong,  who  re- 
sponded that  the  president  of  the  bank  was  out  of  town,  which 
was  true,  and  that  he  would  be  at  the  bank  on  the  next  day 
but  one,  and  that  he  (the  cashier)  knew  little  about  the  busi- 
ness on  which  appellee.  Parks,  had  come,  and  requested  him 
to  call  again  on  the  next  day  but  one,  being  September  18, 
1899,  and  to  see  the  bank's  president.  To  this  appellee, 
Parks,  assented,  and  he  returned  September  18,  1899,  to  the 
bank,  having  with  him  the  note  and  mortgage  sued  on,  and 
also  a  written  notice,  which  he  handed  to  the  cashier,  inform- 
ing him  of  its  contents.  This  notice,  set  out  in  the  finding, 
was  addressed  to  the  bank,  and  purported  to  notify  it  that  cer- 
tain creditors  named,  of  Harrison  Dillingham,  were  contend- 
ing and  would  contend  that  the  mortgaged  land  was  the  prop- 
erty of  said  Harrison,  and  subject  to  the  payment  of  his  debts, 
which  were  set  forth  by  items,  being  six  judgments  against 
said  Harrison  rendered  in  the  court  below  in  favor  of  different 
persons, —one  on  December  11,  1894,  one  December  21,  1894, 
and  four  on  January  15,  1895;  also  a  certain  promissory  note 
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of  said  Harrison  and  one  Jacob  Belts,  dated  September  lo, 
1891,  payable  to  the  order  of  the  appellee,  Parks,  one  year 
after  date;  also  two  other  notes  of  said  Harrison  made  before 
December  4,  18Q4,  to  another  payee.  It  was  stated  in  the 
notice  that  the  several  judgments,  claims,  and  notes  therein 
described  were  wholly  unpaid,  and  owned  by  the  parties  named 
in  the  descriptions  thereof;  and  the  bank  was  further  thereby 
notified  that  on  the  4th  of  December,  1894,  said  Harrison 
conveyed  the  land  by  warranty  deed  to  his  son  Robert  H. 
Dillingham,  and  on  the  28th  of  January,  1899,  he  and  his 
wife  conveyed  the  land  by  warranty  deed  to  Glenn  Dillingham, 
also  a  son  of  said  Harrison,  and  that  these  deeds  were  re- 
corded, etc, ;  that  both  of  them  were  made  and  executed  by 
the  several  grantors  without  any  valuable  consideration,  or,  if 
for  any,  for  a  grossly  inadequate  one,  and  were  executed  by 
the  grantors  for  the  purpose  of  cheating,  hindering,  and 
delaying  said  creditors  of  Harrison  Dillingham,  and  that 
Robert  and  Glenn  Dillingham  each  took  and  received  the  con- 
veyance to  him  for  the  purpose  of  aiding  and  assisting  in  the 
commission  of  said  fraud,  and  that,  after  his  conveyance, 
Harrison  Dillingham  had  had  no  other  property  subject  to 
execution  to  pay  said  creditors,  and  had  none  at  the  time  of 
this  notice.  The  bank  was  further  thereby  notified  that,  if  it 
dealt  with  the  land  in  question,  it  did  so  at  its  own  risk  and 
peril.  To  this  notice  were  the  signatures  of  two  persons  as 
attorneys  for  said  creditors.  It  was  further  found  that  the 
several  notes  and  judgments  described  in  the  said  notice  were 
valid  and  existing  claims  against  Harrison  Dillingham,  and 
were  unpaid;  that,  at  the  time  of  delivering  this  notice,  appel- 
lee. Parks,  saw  the  president  of  the  bank,  and  presented  his 
note  and  mortgage,  and  demanded  payment  of  president,  to 
whom,  also,  immediately  thereafter,  he  presented  the  notice, 
and  correctly  stated  to  him  what  it  was.  The  president  did 
not  read  it,  but,  on  hearing  what  it  was,  proposed  to  appel- 
lee, Parks,  that  they  go  to  Plymouth,  where  the  attorney  of 
Parks  and  the  agent  and  the  attorney  of  the  bank  resided,  and 
there  endeavor  to  adjust  matters.  Parks  consented,  and  the 
president  took  with  him  $2,140  in  cash,  and  he  and  Parks 
went  to  Plymouth,  where  it  was  agreed  between  the  bank  and 
Parks  that  the  matter  might  stand  for  a  few  days,  during 
which  the  bank  would  make  an  effort  to  adjust  the  business 
with  Glenn  Dillingham,  so  that  the  bank  might  turn  back  to 
him  the  $140,  and  deliver  to  him  the  note  and  mortgage  of 
June  6,  1899,  and  cancel  the  mortgage,  and  thereby  escape 
further  liability  or  annoyance  in  the  matter.  Glenn  Dilling- 
ham refused  to  receive  the  $140  and  his  note  and  mortgage, 
and  insisted  that  the  debt  to  Parks  was  paid  by  the  deposit  of 
the  $2, 140  with  the  bank.  On  the  24th  of  December,  1899, 
Parks,  by  his  attorney,  again  demanded  payment  of  his  note 
of  the  cashier  of  the  bank  during  banking  hours,  at  the  bank, 
but  had  not  withdrawn  and  did  not  withdraw  said  notice,  and 
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had  not  and  did  not  abandon,  or  state  to  the  cashier  that  he 
had  abandoned,  his  determination  to  bring  and  prosecute  the 
threatened  suit  to  set  aside  said  deeds,  and  to  enforce  pay- 
ment of  the  debts  mentioned  in  the  notice  out  of  the  mort- 
gaged land.  No  other  request  or  demand  for  payment  was 
made  by  Parks  from  the  bank,  and  none  was  made  on  any 
other  consideration,  or  under  any  other  circumstances,  than 
herein  stated.  On  the  i8th  of  September,  i8q9,  the  bank 
had  been  holding  the  $2, 140  in  money  solely  for  the  use  of 
Glenn  Dillingham,  and  for  the  purpose  of  paying  the  note  and 
mortgage  held  by  appellee.  Parks,  onany  proper  demand;  and 
prior  to  that  date  the  bank  had  not  refused  unconditionally  to 
pay  the  note  and  mortgage,  but  on  receiving  the  written 
notice  the  bank's  officers  became  fearful  that  the  title  of  Glenn 
Dillingham  to  the  mortgaged  land  might  become  involved  in 
the  threatened  suits,  and  that  the  bank's  mortgage  might  be- 
come imperiled  thereby,  and,  that  it  might  be  protected,  the 
officers  of  the  bank,  acting  on  the  agreement,  made  by  the 
bank  with  Glenn  Dillingham  when  the  loan  was  solicited, 
that  it  should  have  a  first  mortgage  and  a  clear  title  to  the 
land,  refused  to  part  with  the  $2,140,  and  continued  to  hold 
the  same  from  that  time  for  its  own  protection;  but  at  all 
times  since  September  18,  1899,  the  bank  has  been  ready  and 
able  to  pay  the  money  to  Parks  on  the  note  and  mortgage  held 
by  him,  and  would  have  done  so  but  for  the  written  notice,  and 
his  threat  to  bring  an  action  in  behalf  of  himself  and  the  other 
creditors  of  Harrison  Dillingham,  to  subject  the  land  to  the 
payment  of  the  debts  described  in  the  notice.  The  court 
also,  among  its  findings  of  fact,  stated  that  the  service  of  the 
written  notice  on  the  officers  of  the  bank,  and  the  claim  of 
Park,  and  said  other  creditors  asserted  therein,  raised  a  cloud 
upon  the  title  of  Glenn  Dillingham  to  the  land,  which  title 
was  not  such  as  he  had  agreed  the  bank  should  have  as  its 
security.  It  was  found  that  no  action  had  been  commenced 
by  appellee.  Parks,  or  any  of  the  other  creditors  of  Harrison 
Dillingham  named  in  the  written  notice,  to  set  aside  said 
conveyance  on  the  ground  stated  in  the  notice ;  that  in  August, 
1899,  an  action  was  commenced  in  the  court  below  in  the 
name  of  David  Kingerman  against  said  Dillingham  and  said 
bank  seeking  to  set  aside  said  conveyance,  but  it  had  not  been 
diligently  prosecuted,  and  it  had  no  deterrent  effect  on  the 
bank  as  to  payment  of  the  note  in  suit,  which,  it  was  found, 
would  have  been  paid  but  for  the  threats  and  written  notice 
aforesaid;  that  appellee.  Parks,  made  the  representations  and 
threats  to  the  bank  and  served  the  written  notice  with  the 
intent  and  for  the  sole  purpose  of  preventing  the  bank  from 
loaning  the  $2,000  to  Glenn  Dillingham  to  pay  off  the  note  sued 
on,  which  sum,  with  the  $140  was  the  full  amount  due  at  the 
maturity  of  the  note;  and  Parks  knew  that  the  sum  of  $2,140 
was  at  the  bank  for  the  payment  of  his  note  before  the 
maturity   thereof,    and    he  hoped  and  expected  to   prevent 


BKG  CAs]  AGENCY  199 

Dillingham  v.  Parks 

Glenn  Dillingham  from  procuring  the  means  to  pay  off  the 
note  and  mortgage;  and  Parks  expected  he  would  thus  be  able 
to  foreclose  his  mortgage,  and  obtain  a  sale  to  himself  on  fore- 
closure, and,  by  adding  to  the  original  amount  a  large  sum  in 
cost,  expenses,  and  attorney's  fees,  he  would  prevent  redemp- 
tion from  the  sale,  whereby  he  would  become  the  owner  of  the 
land  free  from  the  claims  of  Harrison  Dillingham's  creditors. 
It  was  found  that  at  no  time,  either  before  or  since  the  com- 
mencement of  this  action,  has  the  bank  or  Glenn  Dillingham 
tendered  payment  of  the  note  and  mortgage  in  suit,  or  any 
part  thereof;  that  the  mortgage  executed  by  Glenn  Dilling- 
ham to  the  bank,  which  was  recorded,  is  still  held  by  the 
bank,  and  it  is  unsatisfied  of  record,  and  is  junior  to  the  mort- 
gage in  suit;  that  there  was  due  on  the  note  and  mortgage  in 
suit  $2,475.22.  The  court  stated  conclusions  of  law  in  favor 
of  the  appellee.  Parks. 

Giving  the  facts  stated  in  the  special  finding  a  construction 
the  most  favorable  to  the  appellants  of  which  they  are  sus- 
ceptible, they  show  that  the  person  liable  on  the  negotiable 
promissory  note  in  suit  by  reason  of  his  having  assumed  the 
payment  thereof,  whose  land  was  bound  as  security  therefor, 
caused  the  bank  where  the  note  was  made  payable  to  hold 
the  amount  of  the  note  in  money  for  the  special  purpose  of 
paying  the  note  therewith,  and  caused  the  bank  to  notify  the 
holder,  immediately  before  the  maturity  of  the  note,  that  the 
money  was  at  the  bank  for  the  payment  of  the  note,  and 
thereafter,  while  the  money  still  remained  there,  the  holder, 
having  in  his  possession  the  note,  which  was  not  deposited 
with  the  bank  for  collection,  demanded  payment  at  the  bank, 
but  at  the  same  time  notified  the  bank  that  the  real  estate 
mortgaged  to  the  bank  for  the  loan  of  the  money  so  held  by 
the  bank  had  been  conveyed  to  the  mortgagor  to  defraud  the 
grantor'  creditors,  of  whom  the  holder  was  one,  and  that  the 
title  of  the  mortgagor  would  be  attacked  for  such  cause  by  these 
creditors;  and,  though  the  money  remained  in  the  bank,  no 
tender  of  payment  to  the  holder  was  made,  and  the  holder 
brought  suit  upon  the  note  and  the  mortgage  by  which  it  was 
secured.  The  appellants  Harrison  Dillingham  and  Robert  H. 
Dillingham  each  answered  by  general  denial,  and  by  a  para- 
graph alleging  payment  by  Glenn  Dillingham.  The  answer 
of  appellant  Glenn  Dillingham  consisted  of  a  general  denial 
and  a  paragraph  setting  up  the  payment  of  the  money  into 
the  bank,  and  the  notice  thereof  to  the  appellee.  Parks,  as 
constituting  payment  of  the  notes  in  suit  before  the  com- 
mencement of  the  action.  Our  statute  (section  371,  Burns' 
Rev.  St.  1901)  provides:  "In  any  action  or  defense  founded 
upon  a  bill  or  note  or  other  contract  for  the  payment  of  money 
at  a  particular  place  it  shall  not  be  necessary  to  aver  or  prove 
a  demand  at  the  place,  but  the  opposite  party  may  show  a 
readiness  to  pay  such  demand  at  the  proper  place."  The 
showing  of  readiness  to  pay  the  demand  at  the  proper   place, 
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as  provided  in  this  statute,  will  not  constitute  a  bar  to  the 
cause  of  action  for  the  recovery  of  the  debt,  but  may  be  set 
up,  together  with  the  bringing  of  the  money  into  court,  as  a 
defense  to  the  recovery  of  damages  and  costs,  by  way  of  show- 
ing tender.  When  a  negotiable  promissory  note  is  deposited  by 
the  holder  for  collection  at  the  bank  at  which  it  made  payable, 
the  bank  is  thereby  made  the  agent  of  the  holder,  with 
authority  to  receive  the  money  in  payment  at  maturity,  and 
as  long  thereafter  as  the  note  so  remains  at  the  bank;  but  the 
fact  that  a  note  is  made  payable  at  a  particular  bank  does  not 
constitute  it  an  agent  of  the  payee  or  holder  to  receive  for 
him  the  money  in  payment  of  the  note.  Where  the  maker  has 
no  defense  to  the  note,  and  has  money  on  general  deposit  at 
such  bank,  it  may,  in  this  state,  in  good  faith,  apply  such 
funds  in  payment  of  the  note  upon  the  presentation  thereof 
by  the  holder  at  maturity,  and  may  set  ofi  the  amount  so  paid 
against  the  demand  of  the  maker  for  the  money  so  on  general 
deposit.  Bank  v.  Acoam,  125  Ind.  584,  25  N.  E.  713,  9  L.  R. 
A.  560,  21  Am.  St.  Rep.  258.  It  is  not  necessary,  in  order  to 
give  a  right  of  recovery  against  the  maker  of  a  note  payable 
at  a  particular  bank,  that  it  should  be  presented  at  the  bank 
for  payment.  The  failure  to  make  presentment  at  the  bank 
does  not  relieve  the  maker  from  his  promise  to  pay,  but  only 
relieves  him  from  damages  in  case  he  is  ready  at  the  bank  to 
pay,  and  there  is  no  one  there  to  receive  the  money.  Such 
facts  are  regarded  as  equivalent  to  a  tender  of  the  sum  paya- 
ble; and  an  answer  showing  such  tender  and  payment  of  the 
money  due  into  court  will  bar  a  recovery  of  interest  and  costs, 
but  will  not  bar  the  cause  of  action  on  the  note.  Glatt  v. 
Fortman,  120  Ind.  384,  22  N.  E.  300,  was  an  action  on  a 
promissory  note  payable  at  a  named  bank  in  this  state.  An 
answer  was  adjudged  bad  in  which  it  was  alleged  that  on  the 
day  the  note  became  due  the  defendants,  the  makers,  paid  to 
the  bank  the  principal  and  interest  on  the  note,  and  directed 
that  the  money  so  paid  be  applied  to  the  payment  of  the  note, 
and  that  at  the  time  the  money  was  placed  in  the  bank  the 
defendants  did  not  know  who  were  the  holders  of  the  note, 
and  that  long  after  the  money  was  deposited  the  bank  became 
insolvent.  In  the  opinion  of  the  court,  referring  to  the  stat- 
ute above  quoted,  it  was  said:  "As the  law  provides  that  the 
holder  is  not  bound  to  present  the  note  to  the  bank  for  pay- 
ment in  order  to  charge  the  maker,  it  necessarily  follows  that 
money  deposited  in  the  bank  cannot  be  deemed  to  be 
deposited  with  the  payee's  agent.  It  is  not  placed  there  at 
his  risk,  but  at  the  risk  of  the  payor.  The  readiness 
to  pay  at  the  place  designated  constitutes  a  defense,  if 
properly  followed  up,  but  the  deposit  of  the  money 
for  the  payee  does  not  discharge  the  maker  of  the 
note.  The  obligation  remains  in  force  until  the  pay- 
ment is  made  to  the  payee  or  his  agent,  and,  unless  the 
note  is  in  the  hands  of  the  bank,  it  is  not  the  payee's  agent." 
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When  a  bank  receives  from  the  maker  of  a  promissory  note 
made  payable  at  such  bank,  or  from  one  who  has  assumed  the 
payment  thereof,  money  to  apply  in  payment  of  the  note,  the 
money  will  be  regarded  as  taken  and  held  by  the  bank  as  the 
agent  of  the  maker  or  other  persons  from  whom  it  has  been  so 
received,  and  not  as  the  agent  of  the  holder  of  the  note,  unless 
made  such  by  indorsement  or  deposit  of  the  paper  for  collec- 
tion. See,  Tied.  Com.  Paper,  §  310;  Edw.  Bills  &  N.  §  594; 
Rand.  Com.  Paper,  §  11 19;  Wallace  v.  McConnell,  13  Pet. 
135,  10  L.  Ed.  95;  Brabston  v.  Gibson,  9  How.  262,  13  L. 
Ed.  131;  Ward  V.  Smith,  7  Wall.  447,  I9  L-  Ed.  207;  Wood 
V.  Trust  Co.,  41  111.  267;  Adams  v.  Improvement  Commission, 
44  N.  J.  Law,  638,  43  Am.  Rep.  406;  Railroad  Co.  v.  Davis, 
20  Ind.  6.  83  Am.  Dec.  303;  McCulloughv.  Cook,  34  Ind.  290; 
Hall  V.  Allen,  37  Ind.  S41. 

The  court  overruled  the  objection  of  the  appellant  Glenn 
Dillingham  to  the  introduction  in  evidence  of  the  assignment 
of  the  mortgage  by  James  Matchett  to  the  appellee.  Parks, 
dated  August  14,  1899,  the  ground  of  objection  stated  being 
that  the  revenue  stamp  upon  the  assignment  was  not  suffi- 
cient. It  is  claimed  in  argument  that,  as  the  mortgage  at  the 
time  of  this  assignment  secured  the  payment  of  the  principal 
note  for  $2,000  and  the  last  interest  coupon  note  for  $140, — 
in  all  $2,140, — a  revenue  stamp  for  50  cents  upon  the  assign- 
ment was  insufficient,  and  that  it  should  have  had  affixed  to 
it  United  States  revenue  stamps  amounting  to  75  cents,  under 
the  war  revenue  act  of  congress  of  June  13,  1898,  providing 
stamp  duties  on  certain  instruments,  including  an  assignment 
or  transfer  of  a  mortgage,  and  declaring  that  an  instrument, 
paper,  or  document  required  by  law  to  be  stamped,  which  has 
been  signed  or  issued  without  being  duly  stamped,  or  with  a 
deficient  stamp,  shall  not  be  admitted  or  used  as  evidence  in 
any  court  until  a  legal  stamp  or  stamps,  denoting  the  amount 
of  tax,  shall  have  been  affixed  thereto.  We  are  not  required 
to  decide  whether  or  not  the  assignment  was  sufficiently 
stamped  as  required  by  the  war  revenue  act  of  1898.  The 
provision  rendering  the  unstamped  or  insufficiently  stamped 
instrument  not  competent  evidence  in  any  court  must  be  re- 
garded as  applicable  not  to  state  courts,  but  to  federal  courts 
only.  Knox  v.  Rossi  (Nev.)  57  Pac.  179,  48  L.  R.  A.  305,  83 
Am.  St.  Rep.  566;  Small  v.  Slocumb,  112  Ga.  279,  37  S.  E. 
481,  53  L.  R.  A.  130,  81  Am.  St.  Rep.  50;  Richardson  v. 
Roberts,  195  111.  27,  62  N.  E.  840;  Smith  v.  Hunter,  33  Ind. 
106;  Wallace  v.  Cravens,  34  Ind.  534;  Prather  v.  Zulauf,  38 
Ind.  155.  The  case,  it  may  be  remarked,  does  not  present 
the  question  as  to  the  effect,  if  any,  upon  the  instrument  as 
to  its  competency  as  evidence  which  would  result  from  the 
omission  of  the  use  of  sufficient  stamps  with  intent  to  evade 
the  provisions  of  the  statute. 

We  do  not  find  any  available  error.     Judgment   affirmed. 
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Camp  et  al.   v.  First  Nat.  Bank  of  Ocala. 

{Supreme  Court  of  Florida,  Oct.  7,  1902.) 
[33  So.  Rep.  241.] 

Referees — Authority  to  Admit  Amendment  of  Sheriff  s  Return. 

lu  a  suit  against  several  upon  a  joint  cause  of  action,  one  appeared, 
but  filed  no  pleas,  others  appeared  and  filed  pleas,  and  the  sheriff 
returned  that  another  could  not  be  found  in  the  county.  Upon  applica- 
tion ot  the  plaintiff  and  those  defendants  who  had  filed  pleas  the  cause 
was  referred  to  a  referee  for  trial.  Thereafter  the  referee  permitted  an 
amendment  of  the  sheriff's  return  so  as  to  show  that  the  defendant  men- 
tioned therein  did  not  reside  in  the  county,  it  beiug  proved  that  such 
was  the  fact,  and  that  the  sheriff  ought  to  have  made  that  return  in 
the  first  instance  :  held,  that  the  referee  had  power  to  permit  the  amend- 
ment. 
Notes — Accommodation  Endorsers  Liable  as  Joint  Makers. 

Under  the  decisions  of  this  court  in  Melton  v.  Brown,  25  Fla.  461,  6 
South.  211,  and  McCallum  v.  Driggs,  35  I*la.  277,  17  South.  407,  where 
it  is  proven  that  parties  placed  their  names  on  the  back  of  a  note,  before 
its  delivery  to  the  payee,  for  the  purpose  of  lending  credit  to  the  instru- 
ment with  the  payee  by  their  signatures,  and  there  was  no  understand- 
ing that  their  liability  was  not  to  attach  until  after  the  payee  had 
indorsed  the  note,  they  are  liable  as  joint  makers,  even  though  it  be 
proved  that  they  wrote  their  names  on  the  back  of  the  note  as  sureties 
for  the  maker,  and  without  participating  in  the  consideration  for  which 
the  note  was  given  ;  and  the  rule  so  announced  applies  even  though  the 
words  "demand,  protest,  and  notice  of  protest  waived"  be  written  over 
such  signatures. 
Banks — Ownership  of  Deposits.* 

A  bank  becomes  the  absolute  owner  of  money  deposited  with  it  to  the 
general  credit  of  a  depositor,  in  the  absence  of  any  special  agreement 
importing  a  different  character  into  the  transaction,  and  the  relation- 
ship between  the  parties  is  simply  that  of  debtor  and  creditor. 
Same — Application  of  Deposit  to  Depositor's  Debts — Rights  of  Sure- 
ties.! 

The  right  of  a  bank  to  apply  a  depositor's  credit  balance  to  the  satis- 
faction of  a  debt  due  it  by  such  depositor  is  in  the  nature  of  a  setoff  or 
application  of  payments,  which  will  not  be  required  by  law  so  as  to 
benefit  a  surety  liable  for  such  debt  where  there  is  no  instruction  from 
the  depositor  to  so  apply  it,  nor  agreement  between  him  and  the  bank 
that  it  shall  be  done,  and  where  the  debt  has  not  been  included  in  the 
account  between  the  bank  and  the  depositor  by  the  course  of  dealing 
between  them. 
Plea  Tendering  Immaterial  Issue. 

In  order  to  entitle  a  party  to  a  verdict   or  finding  upon  a  plea   tender- 
ing an  immaterial  issue,  every  fact  alleged  in  such  plea  must  be  proved 
as  alleged. 
Referees. 

The  finding  of  a  referee  upon  a  question  of  fact,  where  the  witnesses 
are  examined  before  him,  is  entitled  to  the  same  weight  as  the  verdict 
of  a  jury. 

*As  to  the  nature  of  a  bank's  relation  to  its  depositors,  see  Bank  of 
Blackwell  v.  Dean  (Okla.).  2  Bank.  Cas.  232,  and  foot-note. 

t  As  to  the  right  of  a  bank  to  apply  deposit  to  debt  of  depositor,  see 
Pierson    z.  Metropolitan   Bank  (L,a.),  4  Bank.  Cas.  109,  and  foot-note. 
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Notes — Ownerships— Agreement  to  Transfer. 

Where,  pending'  suit  upon  a  note,  plaintiff,  for  a  valuable  considera- 
tion, paid  him  by  a  third  party,  in  writing-  ag-rees  to  transfer  and  assign 
the  note  and  any  judg-ment  thereon  to  such  third  party  or  to  his  order, 
or  assig-ns,  on  demand,  but  no  demand  for  such  transfer  is  made  before 
judg-ment,  the  plaintiff  still  remains  the  owner  of  the  leg-al  title  to  the 
note,  and  ma3'  continue  the  suit  in  his  own  name. 
Same— Interest— Pleading. 

Where  interest  at  the  legal  rate  is  allowed  as  an  incident  to  the  recov- 
ery, it  is  not  necessary  that  there  should  be  an  express  claim  therefor  in 
the  declaration  provided  the  ad  damnum  clause  is  in  an  amount  sufficient 
to  include  it  ;  but  where  interest  beyond  the  legal  rate  is  sought  to  be 
included  in  the  recovery  as  damages  by  reason  of  a  special  contract 
between  the  parties  to  pay  such  interest,  the  declaration  must  be  so 
framed  as  to  apprise  the  defendant  of  the  claim  therefor,  in  order  to 
warrant  its  recovery. 
National  Banks — Insolvency— Termination  of  Existence. 

The  legal  existence  of  a  national  bank  is  not  ended  by  its  insolvency 
and  the  appointment  of  a  receiver  therefor  by  the  comptroller  of  the 
currency,  but  it  still  continues  as  an  entity  capable  of  suing  and  being 
sued,  notwithstanding  such  appointment ;  and  where,  under  such  cir- 
cumstances, the  legal  title  to  a  note,  not  an  asset  of  the  bank,  is  in  its 
name,  but  the  beneficial  ownership  in  another,  a  suit  upon  such  note 
may  be  maintained  in  its  name  to  recover  the  money  due  thereon. 

Referees. 

Where  the  judgment  of  a  referee  is  reversed  by  the  appellate  court, 
he  has  no  further  jurisdictioti  of  the  case  after  such  reversal,  unless  it 
should  be  again  referred  to  him  by  consent  of  parties, 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Marion  county;  Richard  McConathy, 
Referee. 

Action  by  the  First  National  Bank  of  Ocala  against  Robert 
J.  Camp  and  others.  Judgment  for  plaintiff,  and  defendants 
bring  error.     Reversed. 

R.  A.  Burford,  for  plaintiffs  in  error. 

Shackleford  &  Pettingill,  for  defendant  in  error. 

PER  CURIAM.  The  First  National  Bank  of  Ocala  brought 
suit  in  the  circuit  court  of  Marion  county  against  Robert  J. 
Camp,  John  S.  Camp,  and  B.  F.  Camp,  partners  as  R.  J. 
Camp  &  Bros.,  and  Rene  R.  Snowden,  George  B.  Griffin,  and 
John  A.  Bishop,  charging  them  as  joint  makers  upon  a  note, 
of  which  the  following  is  a  copy: 

"$6oo.  Ocala,  Florida,  April  27th,  1891. 

"Three  months  after  date  I  promise  to  pay  to  the  order  of 
the  First  National  Bank  of  Ocala  six  hundred  &  00-100  dol- 
lars, at  the  First  National  Bank  of  Ocala,  Fla. ;  value  re- 
ceived; with  interest  at  the  rate  of  two  per  cent,  per  month 
after  maturity  until  paid.  If  not  paid  at  maturity,  the  holder 
may,  at  his  option,  place  in  the  hands  of  an  attorney  for  col- 
lection, and,  if  collected  through  an  attorney,  each  of  us, 
whether  maker,   security,   or   indorser  on  this  note,  hereby 
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agree  to  pay  all  costs  of  such  collection,  including  attorney's 
fees  of  ten  per  cent,  of  the  face   hereof. 

John  A.  Bishop. 

"Due  July  27^30 — 91. 

"No.  432. 

"R.  R.  Snowden. 

"G.  B.  Griffin. 

"Demand,  protest,  and  notice  of  protest  waived. 

"R.  R.  Snowden. 

"G.  B.  Griffin. 

"R.  J.  Camp&Bro." 

There  was  no  service  upon  Bishop.  The  cause  was  referred 
to  a  referee  for  trial,  who  rendered  judgment  against  the  other 
defendants,  from  which  a  writ  of  error  has  been  sued  out. 
There  was  summons  and  severance  as  to  Snowden,  and  errors 
are  assigned  by  the  other  defendants  named  in  the  judgment. 

I.  The  first  assignment  of  error  is  that  the  referee  erred  in 
permitting  an  amendment  to  the  sheriff's  return  as  to  non- 
service  upon  the  defendant  Bishop,  and  in  hearing  the  cause 
as  to  the  remaining  defendants.  Summons  was  duly  issued, 
and  a  return  was  made  thereon  by  the  sheriff,  as  follows; 
"Came  to  hand  the  3d  day  of  Feby.,  1892,  and  not  executed, 
as  John  A.  Bishop  cannot  be  found  in  Marion  county.  Feby. 
26th,  1892.  E.  T.  Williams,  Shff.  Marion  Co."  Defendant 
Snowden  appeared,  but  filed  no  pleas.  The  other  defendants, 
except  Bishop,  filed  pleas  on  May  23,  1892,  and  with  their  con- 
sent and  that  of  the  plaintiff,  expressed  in  writing,  the  cause 
was  referred,  on  March  22,  1893,  to  Richard  McConathy, 
a  practicing  attorney,  for  trial.  The  same  defendants  filed 
other  pleas  on  May  30,  1893,  and  on  December  23,  1895,  filed 
additional  pleas  puis  darrein  continuance.  On  January  25, 
1895,  the  referee  made  an  order  permitting  the  amendment  of 
the  sheriff's  return  as  to  Bishop  so  that  it  should  read  as  follows: 
"Came  to  hand  the  3rd  day  of  February,  1892,  and  not  exe- 
cuted, as  John  A.  Bishop  does  not  reside  in  Marion  county." 
That  is  the  amendment  now  complained  of  by  the  plaintiffs  in 
error  under  this  assignment  of  error.  Affidavits  filed  in  support 
of  the  application  proved  that  the  amendment  was  sought  to 
make  the  return  accord  with  the  fact,  and  that  the  return  as 
amended  was  one  which  the  sheriff  ought  to  have  made  in  the 
first  instance.  Doggett  v.  Jordan,  3  Fla.  215.  Its  object 
was  to  effect  a  severance  as  to  Bishop,  not  served  with  proc- 
ess, and  admit  of  the  prosecution  of  the  suit  against  the 
other  defendants,  of  whom  jurisdiction  had  been  acquired,  in 
accordance  with  section  1179  of  the  Revised  Statutes.  In 
view  of  the  circumstances  detailed  above,  showing  that  plain- 
tiffs in  error,  by  their  pleadings,  had  treated  the  suit  as  dis- 
continued so  far  as  Bishop  was  concerned,  without  objecting 
to  his  absence  as  a  party,  it  may  be  questioned  whether  they 
are  in  a  position  to  insist  upon  the  objection  now  made;  but, 
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if  they  are,  we  do  not  think  it  possesses  merit.  The  cause 
was  referred  to  the  referee,  and  he  was  thereby  invested  with 
full  authority  to  make  such  amendments  as  might  be  necessary 
to  make  the  record  properly  exhibit  the  facts,  which  was  all 
that  the  amendment  undertook  to  do. 

II.  The  second,  third,  ninth,  and  tenth  assignments  of 
error  may  be  considered  together.  The  second  and  ninth  re- 
late to  the  admissibility  or  effect  of  testimony,  and  the  third 
and  tenth  allege  error  in  finding  that  the  defendants  were 
makers  of  the  note  sued  on.  All  of  them  must  fail  if,  as  the 
referee  found,  the  evidence  conclusively  showed  that  the 
plaintiffs  in  error  were  liable  as  makers  of  the  note  sued  on. 
They  were  sued  as  makers,  and  by  their  pleas  denied  that 
they  made  the  note.  The  evidence  introduced,  both  on  the 
part  of  the  plaintiff  and  of  the  defendants,  showed  conclusively 
that  the  defendants  put  their  names  on  the  back  of  the  note 
before  its  delivery  to  the  payee  for  the  purpose  of  lending 
credit  to  the  instrument  with  the  payee  by  their  signatures, 
and  under  such  circumstances  it  is  the  settled  rule  in  this 
state  that  they  are  liable  as  makers,  even  although  it  be  proved 
that  they  wrote  their  names  on  the  back  of  the  note  as  sure- 
ties for  the  maker,  and  without  participating  in  the  considera- 
tion for  which  the  note  was  given.  Melton  v.  Brown,  25  Fla. 
461,  6  South.  211;  McCallumv.  Driggs,  35  Fla.  277,  17  South. 
407.  Under  the  rule  adopted,  the  status  of  such  irregular  in- 
dorsers  as  joint  makers  is  conclusively  fixed  when  it  is  made 
to  appear  that  their  signatures  are  affixed  before  delivery  of 
the  instrument,  and  for  the  purpose  of  lending  their  credit 
thereto  with  the  payee,  and  with  no  understanding  that  their 
liability  is  not  to  attach  until  after  the  payee  indorses  the 
note;  and  that  rule  is  in  accord  with  that  stated  in  many 
authorities  elsewhere.  Good  v.  Martin,  95  U.  S.  90.  24  L. 
Ed.  341 ;  Bendey  v.  Townsend,  109  U.  S.  665,  3  Sup.  Ct.  482, 
27  L.  Ed.  1065;  Way  v.  Butterworth,  108  Mass.  509;  Bank  v. 
Willis,  8  Mete.  (Mass.)  504,41  Am.  Dec.  541;  i  Daniel,  Neg. 
Inst.  (4th  Ed.)  §  715.  See  note  to  Cadwallader  v.  Hirshfeld 
(N.  J.  Err.  &  App.)  72  Am.  St.  Rep.  676  (s.  c.  42  Atl.  1075). 
The  words  "demand,  protest,  and  notice  of  protest  waived," 
preceding  the  signatures  of  irregular  indorsers  within  the  class 
mentioned,  do  not  change  the  rule.  Brown  v.  Butler,  99 
Mass.  179;  Pearson  v.  Stoddard,  9  Gray,  199;  Bradford  v. 
Prescott,  85  Me.  482,  27  Atl.  461 ;  Johnson  v.  Parker,  86  Mo. 
App.  660. 

III.  The  fourth  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  third  and  fourth  pleas  of  defendants  were 
not  fully  sustained  by  the  proofs.  The  third  plea  alleged,  in 
substance,  that  the  note  sued  on  represented  the  individual 
indebtedness  of  Bishop  to  plaintiff,  and  defendants  indorsed 
their  names  on  the  back  thereof  simply  as  an  accommodation 
to  Bishop,  which  fact  was  well  known  to  plaintiff  at  the  time 
of  execution  of  the  note  and  before  parting   with  the  consid- 
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eration  upon  which  the  same  was  given;  that  at  and  after  the 
maturity  of  the  note,  and  before  the  commencement  of  suit, 
plaintiff  had  on  general  deposit  to  Bishop's  credit  large  sums 
of  money  sufficient  to  pay  of!  and  discharge  said  note  in  full, 
and  wrongfully  permitted  Bishop  to  withdraw  the  same  by 
checks  and  drafts,  without  applying  the  same  to  the  payment 
of  said  note,  in  whole  or  in  part,  and  without  notice  of  dis- 
honor to  the  defendants.  The  fourth  plea  was  similar  to  the 
third,  except  that  it  averred  that  at  and  after  the  commence- 
ment of  suit  the  moneys  sufficient  to  discharge  the  note  were 
on  deposit  with  plaintiff  to  Bishop's  credit,  and  not  applied 
to  the  discharge  of  the  note.  The  evidence  showed  that  at 
maturity  of  the  note  the  bank  had  on  deposit  to  Bishop's 
credit  the  sum  of  $75;  that  between  that  date  and  the  date  of 
institution  of  suit  Bishop  sometimes  had  a  credit  balance  and 
sometimes  his  account  was  overdrawn;  that  the  highest  cash 
balance  standing  to  his  credit  between  said  dates  was 
$14,836.99  on  November  12,  1891;  and  that  on  the  date  of  in- 
stitution of  suit  Bishop  had  a  credit  balance  of  52  cents. 
Neither  plea  constituted  a  defense  to  the  suit.  A  bank  be- 
comes the  absolute  owner  of  money  deposited  with  it  to  the 
general  credit  of  a  depositor,  in  the  absence  of  any  special 
agreement  importing  a  different  character  into  the  transac- 
tion, and  the  relationship  between  the  parties  is  simply  that 
of  debtor  and  creditor.  Collins  v.  State,  33  Fla.  429,  15 
South.  214.  The  right  of  a  bank  to  apply  a  depositor's  credit 
balance  to  the  satisfaction  of  a  debt  due  the  bank  is  in  the 
nature  of  a  set-of?,  or  application  of  payments  which  will  not 
be  required  by  law,  in  the  absence  of  express  agreement  or 
appropriation,  so  as  to  benefit  a  surety.  In  the  case  of  Bank 
V.  Peck,  127  Mass.  298  (text  301),  34  Am.  Rep.  368,  it  is  said: 
"The  general  rule  accordingly  is  that,  where  moneys  drawn 
out  and  moneys  paid  in  or  debts  and  credits  are  entered  by 
the  consent  of  both  parties  in  the  general  banking  account  of 
a  depositor,  a  balance  may  be  considered  as  struck  at  the  date 
of  each  payment  or  entry  on  either  side  of  the  account;  but 
where  by  express  agreement,  or  by  a  course  of  dealing  be- 
tween the  depositor  and  the  banker,  a  certain  note  or  bond 
o  the  depositor  is  not  included  in  the  general  account,  any 
balance  due  from  the  banker  to  the  depositor  is  not  to  be 
applied  in  satisfaction  of  that  note  or  bond,  even  for  the 
benefit  of  a  surety  thereon,  except  at  the  election  of  the 
banker."  Other  authorities  are  to  the  same  effect.  Strong 
v.  Foster,  17  C.  B.  201;  Vossv.  Bank,  83  111.  599,  25  Am.  Rep. 
415;  Bank  v.  Hill,  76  Ind.  223,  40  Am.  Rep.  239;  Martin  v. 
Bank,  6  Har.  &  J.  235;  2  Brandt,  Sur.  §  432;  Morse,  Banks 
(3d  Ed.)  §  563.  In  a  few  states  the  contrary  rule  is  held,  but 
according  to  some  authorities  so  holding  it  cannot  be  invoked 
to  discharge  an  indorser  unless  at  the  time  of  maturity  of  the 
obligation  the  principal  debtor  had  on  deposit  sufficient  funds, 
not  otherwise  previously  appropriated,  to  discharge  the  obli- 
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gation  in  full.  Bank  v.  Peltz,  176  Pa.  513,  35  Atl.  218,  36  L. 
R.  A.  832,  53  Am.  St.  Rep.  686;  Morse,  Banks,  §  562.  Not 
only  were  the  pleas  bad,  but  they  were  not  sustained  by  the 
evidence.  It  was  undisputed  that  at  the  time  of  maturity  of 
the  note  Bishop  had  only  on  deposit  to  his  credit  the  sum  of 
$75.  At  the  time  of  institution  of  suit  he  had  only  52  cents  to 
his  credit,  and  it  did  not  appear  that  his  credit  balance  ever 
exceeded  that  sum  after  the  institution  of  suit.  What  has 
been  said  in  discussing  this  assignment  of  error  disposes  of 
the  fifth  assignment,  which  is  that  the  referee  erred  in  not 
finding  that  the  plaintiff  was  compelled  to  apply  any  general 
balance  on  its  books  to  Bishop's  credit  at  maturity  of  the  note 
to  the  payment  thereof. 

IV.  The  sixth  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  fifth  plea  of  the  defendants,  alleging  pay- 
ment, was  not  maintained  by  the  proof.  It  is  sufficient  to  say 
as  to  this  assignment  that  there  was  evidence  to  sustain  the 
finding  of  the  referee,  and  his  finding  upon  a  question  of  fact, 
where  the  evidence  was  produced  before  and  heard  by  him,  is 
entitled  to  the  same  weight  as  the  verdict  of  a  jury.  State  v. 
Call.  36  Fla.  305,  18  South.  771;  Camp  v.  Hall.  39  Fla.  535, 
22  South.  792.  The  evidence  is  not  of  such  a  character  as  to 
justify  an  appellate  court  in  setting  aside  the  referee's  finding. 

V.  The  seventh  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  suit  could  be  prosecuted  in  the  name  of  the 
plaintiff,  notwithstanding  the  transfer  of  the  note  to  the  St. 
Petersburg  State  Bank  pending  suit.  The  referee  was  war- 
ranted in  finding  that  there  had  been  no  actual  transfer  of  the 
note  to  the  St.  Petersburg  State  Bank,  although  an  agreement 
for  its  transfer  has  been  entered  into  between  the  banks,  and 
the  consideration  therefor  paid  by  the  latter  bank.  The 
document  signed  by  the  First  National  Bank  of  Ocala  con- 
tained a  clause  as  follows:  "We  hereby  agree  to  transfer  and 
assign  the  said  note  and  any  judgment  thereon  to  the  said  St. 
Petersburg  State  Bank,  or  order,  or  assigns,  on  demand,"  and 
it  was  shown  that  there  had  been  no  such  assignment.  The 
legal  title  to  the  note  still  remained  in  the  plaintiff,  and  it 
could,  therefore,  still  maintain  the  suit  in  its  name.  Mc- 
Callum  V.  Driggs,  supra. 

VI.  The  eighth  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  plaintiff  was  entitled  to  interest  at  2  per 
cent,  per  month  after  maturity  of  the  note,  and  it  appears  that 
the  referee  did  allow  interest  at  that  rate.  The  note  was 
dated  April  27,  1891,  due  three  months  after  date,  and  pro- 
vided that  it  should  bear  "interest  at  the  rate  of  two  per  cent, 
per  month  after  maturity  until  paid. ' '  The  declaration  alleged 
that  defendants,  "by  their  promissory  note,  now  overdue, 
promised  to  pay  to  the  plaintiff,  or  order,  six  hundred  dollars 
($600)  three  months  after  date,  but  did  not  pay  the  same  be- 
fore that,  and  by  the  tenor  of  said  note  the  said  defendants, 
and  each  of  them,  agreed  that,  in  case  said  note  was  not  paid 
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at  maturity,  that  the  holder  could  place  the  said  note  in  the 
hands  of  an  attorney  for  collection,  and,  in  the  event  that  said 
note  was  so  collected,  to  pay  an  attorney  fee  of  lo  per  cent, 
of  the  face  of  said  note."  As  originally  framed,  it  claimed 
$i,ooo  damages,  but  by  an  amendment  made  the  ad  damnum 
clause  was  increased  so  as  to  claim  $2,  i;oo  damages.  The 
declaration  nowhere  alleges  that  the  note  bore  interest,  either 
before  or  after  maturity,  and  the  note  is  not  made,  by  refer- 
ence or  otherwise,  a  part  of  the  declaration;  nor  is  there  any 
reference  in  the  declaration  to  a  claim  for  interest  as  dam- 
ages. No  suggestion  is  made  that  there  was  a  variance 
between  the  cause  of  action  declared  upon  and  the  note  intro- 
duced in  evidence.  It  is  contended,  however,  that  plaintifi 
was  not  entitled,  under  the  allegations  of  its  declaration,  to  a 
judgment  for  interest  at  the  rate  of  2  percent,  per  month  after 
maturity  as  damages,  while  it  is  conceded  that  it  might  prop- 
erly have  been  permitted  to  recover  damages  at  the  statutory 
rate  of  8  per  cent,  as  an  incident  to  its  recovery;  and  this 
contention,  we  think,  is  well  taken.  A  declaration  ought  to 
place  the  defendants  upon  notice  of  the  claims  they  will  be 
required  to  meet,  and  under  the  rule  prevailing  in  this  state  a 
plaintiff  is  confined  strictly  to  a  recovery  upon  the  cause  of 
action  declared  on.  Hinote  v.  Brigman  (decided  at  present 
term)  33  South.  — ;  Bucki  v.  Seitz,  39  Fla.  S5,  21  South.  576. 
Where  interest  at  the  legal  rate  is  allowed  as  an  incident  to 
the  recovery,  it  is  not  necessary  that  there  should  be  an  express 
claim  for  interest  in  the  declaration,  provided  the  ad  damnum 
clause  is  sufficient  to  cover  it;  but  where,  as  in  this  case, 
interest  beyond  the  statutory  rate  is  sought  to  be  included  in 
the  recovery  as  damages  by  reason  of  the  special  contract  be- 
tween the  parties  to  pay  such  interest,  the  declaration  ought 
to  apprise  the  defendants  of  the  claim  therefor,  in  order  to 
warrant  its  recovery.  Titus  v.  Larsen,  18  Wash.  145,  51 
Pac.  351;  Ashby  v.  Shaw,  82  Mo.  76;  David  v.  Conrad,  i 
G.  Greene,  336;  11  Enc.  PI.  &  Prac.  436. 

VII.  The  eleventh  assignment  of  error  is  that  the  referee 
erred  in  sustaining  plaintiff's  demurrer  to  the  third  plea  puis 
darrein  continuance.  The  effect  of  the  plea  was  to  allege  that 
since  the  institution  of  suit  the  bank  was  placed  in  the  hands 
of  a  receiver  in  accordance  with  the  federal  statutes,  and  so 
continued;  that  at  the  time  of  the  appointment  of  the  said 
receiver  the  note  sued  on  was  not  an  asset  of  the  bank;  and 
the  suit  was  being  prosecuted  without  the  direction  or 
authority  of  the  comptroller  of  the  currency  of  the  United 
States  or  the  receiver.  It  will  be  observed  that  the  plea 
merely  denied  that  the  note  was  an  asset  of  the  bank.  It  did 
not  deny  that  the  suit  was  rightfully  brought  by  the  bank  in 
the  first  instance,  or  that  it  still  retained  the  legal  title,  and  it 
followed  from  the  allegations  of  the  plea  that,  if  the  note 
was  not  an  asset  of  the  bank,  the  comptroller  or  receiver  were 
not  concerned  with  it.     The  legal  existence  of  a  national  bank 


BKGCAS]  BANKS  209 

Camp  V.  First  Nat.  Bank  of  Ocala 

is  not  cut  short  by  its  insolvency  and  the  appointment  of  a 
receiver  therefor,  but  it  still  continues  as  an  entity  capable  of 
suing  and  being  sued,  notwithstanding  such  appointment. 
Chemical  Nat.  Bank  of  Chicago  v.  Hartford  Deposit  Co.,  i6i 
U.  S.  I.  i6  Sup.  Ct.  439,  40  L.  Ed.  595-  The  plea,  by  its 
failure  to  deny,  admitted  that  the  bank  rightfully  brought  the 
suit,  whether  for  its  own  benefit  or  that  of  another,  and  the 
allegation  that  the  suit  was  not  prosecuted,  after  appointment 
of  a  receiver,  by  his  authority,  or  that  of  the  comptroller  of 
the  currency,  was  excused  by  the  allegation  that  the  note  was 
not  an  asset  of  the  bank  at  the  time  of  the  receiver's  appoint- 
ment. One  person  may  be  under  a  duty  to  continue  the  pros- 
ecution of  a  pending  suit  for  the  benefit  of  another,  although 
pending  suit  his  beneficial  interest  in  the  subject-matter  may 
have  ceased  to  such  an  extent  that  the  subject-matter  would 
not  be  deemed  an  asset  belonging  to  him. 

VIII.  The  twelfth  assignment  of  error,  alleging  error  in 
denying  defendant's  motion  for  a  new  trial,  is  not  argued,  ex- 
cept in  connection  with  the  specific  assignments  already  con- 
sidered, and  need  not  be  further  discussed. 

IX.  The  last  assignment  of  error  complains  that  the  referee 
erred  in  entertaining  jurisdiction  of  the  cause,  and  in  entering 
a  joint  judgment  against  plaintiffs  in  error  and  R.  R.  Snow- 
den,  the  contention  being  that  no  default  was  entered  against 
Snowden  until  after  the  order  of  reference,  and  that  the  order 
of  reference  was  made  without  his  consent.  It  is  not  nec- 
essary to  consider  this  assignment,  as  the  judgment  is  reversed 
on  another  ground,  and  the  referee  will  have  no  further  juris- 
diction of  the  case,  unless  the  cause  should  be  again  referred 
to  him  by  consent  of  the  parties.  Rev.  St.  §  1234;  State  v. 
Call,  36  Fla.  305,  18  South.  771. 

For  the  error  found,  the  judgment   will   be  reversed,  and  a 
new  trial  granted.     It  is  so  ordered. 
5  Bkg  Cas— 14 
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KiNGSLEY  V.  Whitman  Sav.  Bank. 

(Supreme  Judicial  Court  of  Massachusetts,  Plymouth,  Oct,  j/,  1902.) 

[65  N.  E.  Rep.  162.] 

Savings  Banks — Payment  of  Deposit — Indentiflcation  of  Depositor — By- 
Law,* 

A  by-law  of  a  saving's  bank  provided  that  the  institution  would  not  be 
responsible  for  loss,  where  a  depositor  had  not  given  notice  that  his 
pass  book  had  been  lost  or  stolen,  if  the  depositor  shall  have  been  paid 
on  presentation  of  the  book  :  held  that,  where  a  bank  paid  money  to 
one  presenting  the  pass  book  and  forged  orders  purporting  to  be  signed 
by  the  depositor,  the  by-law  afforded  the  bank  no  defense,  as  it  author- 
ized a  payment  to  one  falsely  personating  the  depositor. 

Exceptions  from  superior  court,  Plymouth  county;  Chas. 
A.  Bell,  Judge. 

Action  by  Kingsley  against  the  Whitman  Savings  Bank. 
There  was  judgment  for  plaintiff,  and  defendant  brings  excep- 
tions.    Exceptions  overruled. 

Action  to  recover  money  deposited  in  defendant  bank  by 
plaintiff,  and  paid  by  it  to  another  person.  Plaintiff,  on 
depositing  the  money,  received  a  deposit  book,  and  signed  the 
books  of  defendant,  agreeing  to  be  bound  by  the  by-laws,  a 
copy  of  which  was  in  the  deposit  book.  Plaintiff  subsequently 
took  the  book  to  the  bank  to  have  the  interest  added.  On 
presenting  the  book,  it  was  found  that  it  was  not  the  original 
book,  but  another;  the  original  having  been  paid  by  the  bank 
and  taken  up.  Defendant  introduced  some  orders  calling  for 
the  payment  of  different  sums  of  money  to  persons  named 
therein,  which  purported  to  be  signed  by  plaintiff,  and  which 
had  been  paid  to  and  receipted  by  the  persons  presenting 
them.  The  last  order  called  for  the  payment  of  the  balance 
due,  which  amount  was  paid,  receipted  for,  and  the  book  sur- 
rendered. The  person  presenting  the  orders  in  each  case  also 
presented  the  book,  and  the  withdrawals  were  entered  in  the 
book  at  the  time  of  payment.  The  plaintiff  denied  having 
signed  tl^e  orders,  and  testified  that  he  had  no  knowledge  of 
them  until  he  went  to  the  bank  and  learned  that  his  deposit 
had  been  withdrawn.     Among  the  by-laws  were  the  following: 

"Art.  9.  Deposits.  Money  deposited  shall  only  be  with- 
drawn by  the  depositor,  or  by  some  person  by  such  depositor 
legally  authorized;  but  no  person  shall  receive  any  part  of 
the  principal  or  interest  without  producing  the  original  book, 
that  such  payment  may  be  entered  therein,  unless  said  book 
shall  have  been  lost  or  destroyed,  and  then  by  giving  bond  to 
the  satisfaction  of  the  president  and  treasurer. 

"Art.  21.  Identification  of  Depositors.  As  the  officers  of  this 

*See  generally,  Ladd  v.  Androscoggin  County  Sav.  Bank  (Me.),  4 
Bank.  Cas.  741,  and  foot-note. 
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institution  may  be  unable  to  identify  every  depositor  trans- 
acting business  at  the  bank,  the  institution  will  not  be  respon- 
sible for  loss  sustained  where  the  depositors  have  not  given 
notice  that  their  books  have  been  stolen  or  lost,  if  the  sums  of 
money  entered  in  such  book  shall  have  been  paid,  in  whole  or 
in  part,  on  presentation  of  said  book." 

Defendant  contended  that  it  was  not  liable.  The  court 
found  that  plaintiff  did  not  sign,  or  authorize  the  signatures 
of,  said  orders. 

Chas.  S.  Davis,  for  plaintiff. 

Chas.  H.  Edson  and  Robert  O.  Harris,  for  defendant. 

LATHROP,   J.   (after  stating  the  facts).     The   defendant 
concedes  that  it  could  not  justify  the   payments  made,  under 
the  ninth  article  of  its  by-laws,  but  contends  that  it  is  not  lia- 
ble, under  the   twenty-first  article  of  its  by-laws.     Such  an 
article  has  been   before  the  court  before.     In  Jochumsen  v. 
Bank,  3  Allen,  87,  88,  where  the  by-law  was  in  substance  the 
same,  it  was  said  by  Mr.  Justice  Dewey:     "The  object  of  this 
by-law  was  to  avoid   loss  occasioned   by  the  inability  of   the 
officers  of  the  bank  to   identify  the   depositor."     And  as  in 
that  case  the  payment  was  not  made  through  any  mistake   as 
to  the  identity  of  the  person,  the  by-law  was  held  not  to  apply. 
In  Levy  v.  Bank,  117   Mass.  448,  the   by-law   was  similar  to 
that   in   the   case   before   us,    except   that  it   contained    the 
following  additional   clause:     "In   all  cases  a  payment  upon 
presentation  of  a  deposit  book  shall  be  a  discharge  to  the  cor- 
poration for  the  amounts   so   paid."     This   additional  clause 
was  held  to  enlarge  the   by-law,   and  to  distinguish  the  case 
from  Jochumsen  v.  Bank,  and  to  protect  the  bank  if   it,  using 
reasonable  care,  in  good  faith  paid  the  whole  of  the  plaintiff's 
deposit  upon  the  presentation  of  his  book,  although  the  book 
had  been  stolen,  and  an  order  purporting  to  be  signed   by  the 
depositor  forged.     In    Goldrick  v.  Bank,    123  Mass.  320,  the 
by-law  was  similar  to  that  in  the  case  before  us ;  and  it  was  held 
to  protect  the  bank,  where  the  book  was  presented  by  a  person 
who  falsely  personated  the  depositor.     In   Kimins  v.    Bank, 
141  Mass.  33,  6  N.  E.  242,  55    Am.    Rep.    441,   the   by-law   in 
force  at  the  time  of   the  deposit  by  the  plaintiff  was  similar  to 
the  one  in  the  case  before  us.     Subsequently,  without  notice 
to  the  depositor,  the  bank  amended  this  by-law  by  adding  the 
words  which  appear  at  the  end  of  the  by-law  in  Levy  v.  Bank, 
117  Mass.  448.     The  plaintiff's    bank  book  was  stolen  by  his 
nephew,  who  presented  forged  orders  purporting  to  be  signed 
by  the  plaintiff,  and   obtained  the   money.     It  was  held  that 
the  amended  by-law   could   not  be  availed  of,  and  that  the 
original  by-law  did  not  prevent  the  plaintiff  from  recovering. 
While  it  is  stated  in  the  opinion   that   the  defendant   did  not 
dispute  its  liability  if  the  case   was  to  be  determined  by   the 
original  by-law,  the  court  considered  the  question,  and  stated 
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the  law  as  follows:  "By  the  by-laws  as  they  existed  at  the 
time  the  contract  was  signed  by  the  plaintiff,  the  bank  had  no 
authority  to  make  the  payments.  They  authorized  a  payment 
to  one  who  falsely  personated  the  depositor  in  presenting  the 
stolen  book,  *  *  *  but  not  to  one  who  falsely  claimed  to 
act  under  authority  from  the  depositor.  *  *  *"  We  have  no 
doubt  that  under  our  decisions  this  is  a  correct  statement  of 
the  law,  and  that,  on  the  facts  of  the  case  before  us,  the  by- 
law has  no  application.  It  follows  that  the  judge  in  the  court 
below  rightly  ruled  that  the  by-law,  as  matter  of  law,  did  not 
constitute  a  defense. 

It  remains  to  say  a  word  in  regard  to  a  remark  in  the  case 
of  McCarthy  V.  Institution,  159  Mass.  527,  529,  34  N.  E.  1073, 
where  it  is  said  that  on  the  facts  of  that  case  the  bank  would 
have  been  protected  from  any  claim  on  the  part  of  the  plain- 
tiff, "both  by  its  by-laws,"  and  under  a  fact  stated.  What 
the  by-laws  were,  does  not  appear  from  the  report  of  the 
case.  An  examination  of  the  original  papers  shows  that  they 
contained  the  clause  which  we  have  quoted  in  considering  the 
case  of  Levy  v.  Bank,  ubi  supra.  The  case,  therefore,  does 
not  apply. 

Exceptions  overruled. 


11 
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(Supreme  Court  of  South  Dakota,  Nov.  26,  igo2.) 
[92  N.  W.  Rep.  424.] 

Banks — De  Facto  Corporation — Liability  as  Partners. 

Though  when  a  banking  corporation  was  attempted  to  be  formed  in 
Dakota  territory  in  1885,  by  performance  of  all  the  acts  then  required 
by  the  law  to  create  a  private  corporation  for  gain,  there  was  no  law 
authorizing  the  creation  of  a  banking  corporation  there,  yet  Act  Cong. 
July  30,  1886  (24  Stat.  c.  818,  §  5),  having  authorized  the  territorial  leg- 
islature to  create  such  corporations,  and  it,  by  Laws  1887,  c.  35  (Comp. 
Laws,  §  2900),  having  amended  the  laws  so  as  to  authorize  formation  of 
such  corporations,  and  by  Laws  1887,  c.  172  (Comp.  Laws,  g§  3185, 
3186),  provided  that  any  company  theretofore  incorporated  for  doing  a 
banking  business  should  be  entitled  to  all  the  privileges,  immunities, 
and  powers  conferred  by  the  amended  statutes,  on  its  filing  a  certifi- 
cate with  the  secretary  of  the  territory  setting  forth  its  acceptance  of 
the  provisions  of  such  statutes,  such  bank,  though  not  filing  such  cer- 
tificate, was,  when  thereafter  it  received  deposits,  a  de  facto  corpora- 
tion, so  that  its  stockholders  and  officers  were  not  liable  as  partners  to 
such  depositors. 

Appeal  from  circuit  court,  Aurora  county;  Frank  B.  Smith, 
Judge. 

Action  by  Wayne  Mason  against  Fred  L.  Stevens  and 
others.  Judgment  for  plaintiff.  Defendants  Stevens  and 
another  appeal.     Reversed. 

H.  F.  Fellows,  Bailey  &Voorhees,  and  S.  H.  Bakewell,  for 
appellants. 

J.  L.  Hannett,  for  respondent. 

HANEY,  P.  J.  The  facts  necessary  to  an  understanding  of 
the  propositions  discussed  in  this  decision  may  be  stated  thus: 
In  November,  1885,  articles  of  incorporation  were  prepared, 
setting  forth  that  the  subscribers  thereby  formed  themselves 
into  a  private  corporation  for  the  purpose  of  carrying  on  "a 
general  banking,  real  estate,  and  loan  business";  that  the 
name  of  such  corporation  should  be  the  Bank  of  Plankinton, 
with  its  principal  place  of  business  at  Plankinton,  Dak.  T. ; 
that  it  should  continue  for  25  years,  unless  sooner  dissolved 
as  provided  by  law;. that  its  capital  stock  should  consist  of 
500  shares,  of  $100  each;  and  that  its  affairs  should  be  man- 
aged by  a  board  of  five  directors,  naming  the  persons  who 
were  to  act  as  such  until  the  election  of  their  successors.  1  hese 
articles  were  duly  acknowledged,  filed,  and  recorded  in  the 
office  of  the  secretary  of  the  territory,  and  soon  thereafter  the 
Bank  of  Plankinton  began  transacting  a  general  banking  busi- 
ness at  Plankinton,  Dak.  T.,  continuing  to  transact  such 
business  as  a  corporation  until  about  January  8,  1900,  when 
its  doors  were  closed,  and  its  affairs  passed  into  the  possession 
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of  a  receiver.  All  the  acts  required  by  the  law  in  1885  to 
create  a  private  corporation  for  profit  were  performed.  Not- 
withstanding the  existence  of  these  facts,  the  plaintiff,  to 
whom  the  bank  was  indebted  as  a  depositor  when  it  failed, 
contends  that  it  was  not  a  corporation,  and  that  the  defend- 
ants, as  stockholders  and  officers  thereof,  are  individually  lia- 
ble as  partners  for  the  amount  of  his  deposits.  In  discussing 
this  contention,  it  will  be  assumed  that  the  bank  was  indebted 
to  the  plaintiff  in  the  sums  alleged  in  the  complaint,  and  that 
the  defendants  Stevens  and  Bartow,  who  alone  were  served, 
and  who  alone  appeared  in  the  court  below,  were  stock- 
holders and  officers  of  the  alleged  corporation. 

To  properly  understand  the  status  of  this  banking  institu- 
tion, it  will  be  necessary  to  briefly  refer  to  the  history  of  leg- 
islation in  the  territory  on  the  subject  of  banking  corporations. 
It  may  be  concededfor  the  purposes  of  this  appeal  that  prior  to 
1887  neither  the  federal  nor  the  territorial  statutes  authorized 
the  creation  of  corporations  for  the  purpose  of  transact- 
ing banking  business.  In  that  year  congress  and  the  terri- 
torial legislature  so  amended  the  then  existing  statutes  as  to 
expressly  authorize  the  formation  of  such  corporations.  24 
Stat.  c.  818,  §  5;  Laws  1887,  c.  31;  (Comp.  Laws,  §  2Q00).  In 
the  same  year  the  territorial  legislature  passed  an  act  provid- 
ing that  any  company  theretofore  incorporated  for  the  purpose 
of  doing  a  banking  business  should  be  entitled  to  the  priv- 
ileges, immunities,  and  powers  conferred  by  the  amended 
statutes,  upon  filing  with  the  secretary  of  the  territory  a  cer- 
tificate under  its  corporate  seal,  to  be  by  him  recorded,  set- 
ting forth  the  acceptance  by  the  corporation  of  the  provisions 
of  the  amended  statutes  relating  to  private  corporations  for 
profit.  Laws  1887,  c.  172  (Comp.  Laws,  §§  3185,  3186).  Thus 
it  clearly  appears  that,  after  the  amendments  of  1887  went 
into  effect,  there  was  ample  authority  for  the  formation  of 
private  corporations  for  banking  purposes  in  the  territory. 
Whatever  may  have  been  the  retroactive  effect,  if  any,  of  fil- 
ing the  certificate  of  acceptance  provided  for  in  the  laws  of 
1887,  there  can  be  no  doubt  that  any  company  or  association 
organized  for  banking  purposes  would,  upon  availing  itself  of 
the  privilege  of  filing  the  prescribed  certificate,  have  become 
a  de  jure  corporation.  The  legislature  certainly  had  power 
to  provide  the  method  of  organizing  banking  corporations 
after  it  became  authorized  by  the  act  of  congress  to  create 
corporations  for  that  purpose.  We  can  discover  no  reason  for 
concluding  that  it  could  not  provide  for  the  incorporation  of 
banks  under  the  circumstances  defined  in  the  act  of  1887,  by 
merely  requiring  the  filing  of  the  certificate  of  acceptance 
mentioned  therein.  Therefore  the  conclusion  cannot  be 
escaped  that  corporations  for  banking  purposes  might  have 
been  formed  under  the  territorial  statutes  at  any  time  subse- 
quent to  the  amendments  of  1887,  and  that  the  Bankof  Plank- 
inton  might  have  become  a  de  jure  corporation  at   any  time 
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thereafter  by  filing  the  required  certificate.  It  appears,  how- 
ever, that  no  such  certificate  was  ever  filed;  hence  the  insti- 
tution did  not  become  a  de  jure  corporation.  But  as  the  laws 
of  the  territory  and  state  for  years  preceding  the  time  when 
plaintiff's  deposits  were  made  authorized  the  formation  of 
such  corporations,  we  have  no  hesitancy  in  holding  that  the 
Bank  of  Plankinton  was  a  de  facto  corporation,  and  that  its  due 
incorporation  cannot  be  inquired  into  in  this  action.  Comp. 
Laws,  §  2892.  The  nature  of  its  corporate  existence  having 
been  carefully  considered  in  another  case  decided  at  the  pres- 
ent term  (State  v.  Stevens,  92  N.  W.  420),  further  discussion 
of  the  matter  is  deemed  unnecessary.  It  would  hardly  be 
consistent  to  hold  upon  substantially  the  same  state  of  facts 
that  this  bank  was  a  de  facto  corporation  for  the  purpose  of 
convicting  one  of  its  officers  of  a  criminal  offense,  and  that  it 
was  not  a  de  facto  corporation  for  the  purpose  of  making  its 
stockholders  and  officers  individually  liable  as  members  of  a 
partnership.  Its  depositors  having  dealt  with  it  as  a  corpora- 
tion, equity  does  not  demand,  or  justify  them  in  now  con- 
tending, that  it  should  be  regarded  as  a  partnership. 

It  follows  that  the  learned  circuit  court  erred  in  directing  a 
verdict  in  favor  of  the  plaintiff,  and  its  judgment  must  be 
reversed. 
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{Supreme  Court  of  California,  Dec.  2j,  igo2.) 
[71  Pac.  Rep.  83.] 

Checks — Payment  after  Death  of  Donor. 

Where  one,  for  the  purpose  of  making-  a  gift,  draws  and  delivers  a 
check,  and  asks  the  payee  not  to  present  it  till  after  the  donor's  death, 
such  death  revokes  the  g^ift,  under  Civ.  Code,  §  1147,  providing-  that  a 
verbal  g-ift  is  invalid  unless  accompanied  by  a  delivery  of  the  thing- 
g-iven,  or  of  the  means  of  obtaining-  its  possession  and  control. 
Same — Same — Liability  of  Bank. 

A  bank  paying-  a  check  with  notice  of  the  drawer's  death  is  liable 
to  his  estate. 

McFarland  and  Henshaw,  JJ.,  dissenting-. 

In  banc.     On  rehearing.     Reversed. 

For  opinion  in  department,  see  66  Pac.  740. 

HARRISON,  J.  This  cause  was  submitted  to  the  superior 
court  upon  an  agreed  statement  showing  the  following  facts, 
viz.:  In  November,  1897,  John  W.  Clarke,  Sr.,  had  on 
deposit  with  the  defendant  the  sum  of  $1,200,  which  remained 
on  such  deposit  until  after  his  death.  During  that  month, 
for  the  purpose  of  making  a  gift  of  $1,000  to  his  son  John  W. 
Clarke,  Jr.,  he  drew  a  check  upon  the  defendant  for  that 
amount  of  money,  and  delivered  it  to  him,  saying  that  he 
could  get  the  money  from  the  bank,  but,  after  delivering  it  to 
him,  stated  that  he  wished  he  would  not  present  it  until  after 
his  death.  The  son  complied  with  his  wish,  and  did  not 
present  the  check  until  the  morning  after  his  father's  death. 
He  died  September  29,  1898,  and  on  September  30th  the  son 
presented  the  check  to  the  bank,  and  it  was  paid.  The  bank 
had,  however,  been  informed  of  the  death  of  the  father  be- 
fore the  check  was  presented  for  payment.  The  present 
action  is  brought  to  recover  from  the  bank  the  amount  of  the 
check,  as  money  deposited  with  it  by  the  deceased,  and  held 
on  deposit  at  the  time  of  his  death.  The  superior  court  ren- 
dered judgment  in  favor  of  the  defendant,  and  the  plaintiffs 
have  appealed. 

The  question  presented  upon  the  appeal  is  whether, 
under  the  above  facts,  the  intended  gift  of  the  father  to  the 
son  had  been  complete  before  his  death,  or  whether  it  was 
merely  inchoate.  If  the  transaction  between  them  constituted 
a  completed  gift,  the  money  represented  by  the  check  belonged 
to  the  son,  and  the  bank  was  justified  in  paying  it  to  him, 
while,  on  the  other  hand,  if  the  gift  had  not  been  perfected, 
but  was  incomplete  at  the  time  of  his  death,  the  money  in  the 
bank  belonged  to  his  estate,  and  descended  to  his  heirs,  and 
its  payment  by  the  bank  was  unauthorized. 

Section     1146    of     the     Civil  Code     defines     a    gift     to 
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be  *'a  transfer  of  personal  property  made  voluntarily 
and  without  consideration,"  and  under  section  1147  a 
verbal  gift  is  invalid  unless  accompanied  by  a  delivery 
to  the  donee  of  the  thing  given,  if  it  is  capable  of 
delivery,  or  of  the  means  of  obtaining  its  possession  and 
control.  "There  can  be  no  gift  without  an  intention  to  give 
and  a  delivery,  either  actual  or  constructive,  of  the  things 
given.  There  must  be  both  a  purpose  to  give,  and  the  execu- 
tion of  this  purpose.  The  purpose  must  be  expressed  either 
orally  or  in  writing,  and  it  must  be  executed  by  the  actual 
delivery  to  the  donee  of  the  thing  given,  or  of  the  means  of 
getting  possession  and  enjoyment  thereof.  It  is  the  fact  of 
delivery  that  converts  the  unexecuted  and  revocable  purpose 
into  an  executed  and  complete  gift."  Knight  v.  Tripp,  121 
Cal.  674,  54  Pac.  267.  A  gift  vests  the  donee  with  the  abso- 
lute property  in  the  thing  given,  and  it  is  no  longer  subject  to 
the  control  of  the  donor.  If,  on  the  other  hand,  the  thing 
given  remains  under  the  control  of  the  donor,  or  (except  in  the 
case  of  a  gift  causa  mortis)  is  subject  to  his  revocation,  his  gift 
is  not  complete.  There  is  no  difference,  however,  in  this 
particular  between  a  gift  inter  vivos  and  a  gift  causa  mortis. 
In  either  case  it  is  not  complete  unless  there  is  either  an 
actual  or  symbolic  delivery  to  the  donee  of  the  thing  to  be 
given.  Knight  v.  Tripp,  121  Cal.  674,  54  Pac.  267.  In  the 
present  case  the  gift  was  verbal,  and  the  property  which  the 
father  intended  to  give  to  his  son  was  money  on  deposit  in 
the  bank.  The  check  was  not  itself  the  property  which  the 
father  intended  to  give,  but  was  merely  a  direction  to  the 
defendant  to  pay  $1,000  to  the  son.  It  indicated  the  amount 
to  be  given,  and  the  place  at  which  the  money  was  to  be 
delivered.  The  check  was  not  a  symbolic  delivery  of  the 
money,  but  it  was  a  delivery  of  the  means  by  which  the  son 
could  obtain  possession  of  the  money.  It  was,  however,  sub- 
ject to  revocation  by  the  father  at  any  time  before  its  presen- 
tation to  the  bank,  and  was  in  fact  revoked  by  his  death. 
The  request  of  the  father  that  the  son  would  not  present  the 
check  until  after  his  death  did  not  af!ect  the  sufficiency  of  the 
gift.  If  the  gift  were  complete  by  his  delivery  of  the  check, 
such  subsequent  request  would  not  destroy  its  validity;  and, 
if  not  then  complete,  this  request  would  not  have  the  effect 
to  dispense  with  its  presentation  for  the  purpose  of  making  it 
complete.  By  the  failure  of  the  son  to  present  the  check, 
there  was  no  delivery  of  the  money  during  the  lifetime  of  the 
father,  and  the  gift  was,  therefore,  not  complete. 

This  question  has  frequently  arisen  in  cases  where  a  gift 
causa  mortis  is  claimed  by  reason  of  a  check  given  for  that 
purpose,  but  it  is  invariably  held  that,  unless  the  check  is 
presented  in  the  lifetime  of  the  donor,  it  is  ineffective. 
Harris  V.  Clark,  3  N.  Y.  93,  51  Am.  Dec.  3^2;  In  re  Beak's 
Estate,  L.  R.  13  Eq.  489.  Under  a  state  of  facts  similar  to 
those  in  the  present  case,  presented  in   Simmons  v.  Society, 
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31  Ohio  St.  457,  27  Am.  Rep.  521,  the  court  held  that  the 
gift  was  incomplete,  saying:  "Until  the  check  was  either 
paid  or  accepted,  the  gift  was  incomplete;  and,  in  the  absence 
of  such  payment  or  acceptance,  the  death  of  the  drawee 
operated  as  a  revocation  of  the  check.  It  is  well  settled  that, 
in  order  to  constitute  a  valid  gift,  there  must  be  a  complete 
delivery  of  the  subject  of  the  gift,  either  actual  or  construct- 
ive. The  check  in  the  present  instance  was  a  mere  order  or 
authority  to  the  payee  to  draw  the  money,  and,  being  with- 
out consideration,  it  was  subject  to  be  countermanded  or  re- 
voked while  it  remained  unacted  on  in  the  hands  of  the 
payee."  The  same  rule  is  declared  in  Hewitt  v.  Kaye,  L.  R. 
6  Eq.  198;  Bank  v.  Williams,  13  Mich.  282;  Thresher  v. 
Dyer,  69  Conn.  404,  37  Atl.  979;  Gerry  v.  Howe,  130  Mass. 
350;  Appeal  of  Waynesburg College,  iii  Pa.  130,  3  Atl.  19,  56 
Am.  Rep.  2152. 

The  relation  between  a  bank  and  its  depositors  is  that  of 
debtor  and  creditor,  respectively,  and  the  money  deposited 
with  the  bank  becomes  its  property,  and  is  no  longer  under 
the  control  of  the  depositor.  A  check  is  only  a  direction  to 
the  bank  to  pay  a  certain  sum  of  money  to  the  person  therein 
named.  The  money  does  not  thereby  become  the  property 
of  the  payee,  nor  is  it  placed  beyond  the  control  of  the 
depositor.  Until  it  is  presented  to  the  bank,  the  drawer  may 
countermand  its  payment,  or  he  may  direct  a  different  dis- 
position of  the  moneys  to  his  credit  in  the  bank.  Neither 
does  a  check,  of  itself,  before  presentation,  operate  as  an 
assignment  to  the  payee  of  the  money  for  which  it  was  drawn. 
"An  ordinary  uncertified  check  upon  a  general  account  is 
neither  a  legal  nor  an  equitable  assignment  of  any  part  of  the 
sum  standing  to  the  credit  of  the  depositor,  and  confers  no 
right  upon  the  payee  that  he  can  enforce  against  the  bank." 
O'Connor  v.  Bank,  124  N.  Y.  324,  26  N.  E.  816.  "A  check 
upon  a  bank  in  the  usual  form,  not  accepted  or  certified  by 
its  cashier  to  be  good,  does  not  constitute  a  transfer  of  any 
money  to  the  credit  of  the  holder.  It  is  simply  an  order 
which  may  be  countermanded  and  payment  forbidden  by  the 
drawer  at  any  time  before  it  is  actually  cashed.  It  creates  no 
lien  upon  the  money  which  the  holder  can  enforce  against 
the  bank.  It  does  not  of  itself  operate  as  an  equitable  assign- 
ment." Mining  Co.  v.  Brown,  124  U.  S.  385,  8  Sup.  Ct.  531, 
31  L.  Ed.  424.  In  Hopkinson  v.  Foster,  L.  R.  19  Eq.  74,  the 
master  of  the  rolls  (Sir  George  Jessel)  said:  "A  check  is 
clearly  not  an  assignment  of  money  in  the  hands  of  a  banker. 
It  is  a  bill  of  exchange  payable  at  a  banker's.  The  banker  is 
bound  by  his  contract  with  his  customer  to  honor  the  check 
when  he  has  sufficient  assets  in  his  hands.  If  he  does  not 
fulfill  his  contract,  he  is  liable  to  an  action  by  the  drawer,  in 
which  heavy  damages  may  be  recovered  if  the  drawer's  credit 
has  been  injured,"  and,  referring  to  some  expression  of  Mr. 
Justice  Byles,  said:     "I   am   quite   sure   that   learned   judge 
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never  meant  to  lay  down  that  a  banker  who  dishonors  a  check 
is  liable  to  a  suit  in  equity  by  the  holder."  See,  also,  Chap- 
man V.  White,  6  N.  Y.  412.  57  Am.  Dec.  464;  Bullard  v.  Ran- 
dall, I  Gray,  605,  61  Am.  Dec.  433;  Harrison  v.  Wright,  100 
Ind.  515.  58  Am.  Rep.  805;  Dickinson  v.  Coates,  79  Mo.  250, 
49  Am.  Rep.  228;  Bank  v.  Miller,  yy  Ala.  168,  ^4  Am.  Rep. 
i;o;  Attorney  General  v.  Insurance  Co.,  71  N.  Y.  325,  27  Am. 
Rep.  55- 

If  it  could  be  held  that  by  drawing  a  check  the  drawer 
thereby  assigned  that  amount  of  money  to  the  payee,  it 
would  follow  that  the  money  represented  by  the  check  be- 
came thereby  the  property  of  the  payee,  and  that  he  could 
maintain  an  action  against  the  bank  for  its  recovery,  subject 
to  any  defense  that  the  bank  might  have  against  the  depositor; 
but  the  almost  universal  line  of  authority  is  that  such  action 
cannot  be  maintained.  The  bank  upon  which  a  check  is 
drawn  has  no  contract  with  the  payee,  and  is  under  no  legal 
obligation  to  him,  and  its  refusal  to  pay  the"  check  does  not 
give  to  the  payee  a  right  of  action  against  it.  "The  holder 
takes  the  check  on  the  credit  of  the  drawer,  in  the  belief  that 
he  has  funds  to  meet  it,  but  in  no  sense  can  the  bank  be  said 
to  be  connected  with  the  transaction.  If  it  were  true  that 
there  was  a  privity  of  contract  between  the  banker  and  holder 
when  the  check  was  give,  the  bank  would  be  obliged  to  pay 
the  check,  although  the  drawer  before  it  was  presented  had 
countermanded  it,  and  although  other  checks,  drawn  after  it 
was  issued,  but  before  payment  of  it  was  demanded,  had  ex- 
hausted the  funds  of  the  depositor.  If  such  a  result  should 
follow  the  giving  of  checks,  it  is  easy  to  see  that  bankers 
would  be  compelled  to  abandon  altogether  the  business  of 
keeping  deposit  accounts  for  their  customers."  Bank  v. 
Millard,  10  Wall.  152,  19  L.  Ed.  897.  The  same  rule  is 
declared  in  Bank  v.  Whitman,  94  U.  S.  343,  24  L.  Ed.  229; 
Carr  v.  Bank,  107  Mass.  45,  9  Am.  Rep.  6;  Boettcher  v. 
Bank,  15  Colo.  16,  24  Pac.  582;  Grammelv.  Carmer,  55  Mich, 
201,  21  N.  W.  418,  54  Am.  Rep.  363;  Brennan  v.  Bank,  62 
Mich.  343,  28  N.  W.  881;  Creveling  v.  Bank,  46  N.  J.  Law, 
255.  50  Am.  Rep,  417.  The  authorities  upon  this  subject  are 
reviewed  in  Bank  v.  Yardley,  165  U.  S,  634,  17  Sup,  Ct,  439, 
41  L.  Ed.  8?5,  and  the  rule  stated  to  be:  "As  between  a 
check  holder  and  the  bank  upon  which  such  check  is  drawn, 
it  is  settled  that,  unless  the  check  be  accepted  by  the  bank, 
an  action  cannot  be  maintained  by  the  holder  against  the 
bank.  It  is  also  settled  that  a  check  drawn  in  the  ordinary 
form  does  not,  as  between  the  maker  and  payee,  constitute  an 
equitable  assignment  pro  tanto  of  an  indebtedness  owing  by 
the  bank  upon  which  the  check  has  been  drawn."  In  Illinois 
(Munn  V,  Burch,  25  111.  35)  and  in  Iowa  (May  v.  Jones,  87 
Iowa,  188,  54  N.  W.  231)  it  is  held,  contrary  to  the  great 
weight  of  authority,  that  the  drawing  of  a  check  upon  his 
bank  by  the  depositor  has  the  effect  to   assign  that  amount  of 
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money  to  the  payee  of  the  check.  Of  course,  under  this  rule 
a  right  of  action  would  be  thereby  created  in  favor  of  the 
payee  of  the  check,  and  accordingly  it  is  held  in  these  states 
that  the  payee  may  maintain  an  action  against  the  bank  for 
the  amount  of  the  check.  The  doctrine  is,  however,  some- 
what modified  in  Illinois  in  Bank  of  Antigo  v.  Union  Trust 
Co.,  149  111.  343,  36  N.  E.  1029,  23  L.  R.  A.  611,  where  it  is 
held  that  the  check  operates  as  such  assignment  only  as  be- 
tween the  drawer  and  the  payee,  and  that  the  bank  cannot  be 
held  liable  until  notified  of  the  assignment  by  a  presentation 
of  the  check  for  payment.  It  seems  illogical,  however,  to 
hold  that  by  drawing  a  check  the  money  is  assigned  to  the 
payee,  and  also  that  the  owner  may  afterwards,  by  drawing 
other  checks,  take  from  the  bank  the  money  which  he  has 
once  assigned.  In  Kentucky,  different  from  any  other  juris- 
diction, it  is  held  that  the  bank  holds  the  money  of  its 
depositor  as  bailee,  and  agrees,  as  a  part  of  its  business,  to 
pay  this  money  out  as  the  depositor  may  draw  his  checks  for 
it.  See  Weinstock  v.  Bellwood,  12  Bush,  139.  In  a  note  by 
Prof.  Ames  to  Hopkinson  v.  Foster,  supra,  in  2  Ames,  Bills 
&  N.  735,  he  says,  "It  is  perfectly  clear  that  the  holder  of  an 
uncertified  check  has  no  claim,  either  at  law  or  in  equity, 
against  the  bank  upon  which  it  is  drawn," — citing  a  large 
number  of  authorities  in  support  of  the  proposition.  Wheatley 
V.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522,  and  Pope  v.  Huth,  14 
Cal.  403,  cited  by  the  respondent,  were  neither  of  them  the 
case  of  a  check,  but  were  cases  in  which  a  bill  of  exchange 
was  drawn  for  the  full  amount  of  a  debt  owing  by  the  drawee 
to  the  maker  of  the  bill,  and  it  was  held  that  an  equitable 
assignment  of  the  debt  was  thereby  created.  There  can,  how- 
ever, be  no  equitable  assignment  of  a  chose  in  action  for 
which  there  is  a  want  of  consideration.  Bank  v.  Williams, 
supra.  Nor  can  there  be  an  equitable  cause  of  action  for  the 
enforcement  of  a  gift.  Equity  will  not  lend  its  aid  to  perfect 
a  gift  that  is  incomplete.  In  Cloyes  v.  Cloyes,  36  Hun,  145, 
the  plaintiff  sought  to  recover  from  the  defendant  the  amount 
of  a  check  which  he  had  drawn  in  her  favor  as  a  gift.  The 
court  said:  "The  action  cannot  be  maintained  upon  the 
theory  that  the  check  was  a  valid  gift.  The  word  'gift'  signi- 
fies an  actual  transfer  in  prsesenti  of  property  without  con- 
sideration. The  check  did  not  transfer  in  prsesenti  to  the 
payee  four  hundred  dollars  or  any  part  of  the  fund  standing 
to  the  credit  of  the  drawer  upon  the  books  of  the  drawee.  It 
was  a  naked  promise.  The  check  being  without  considera- 
tion, this  action  cannot  be  sustained.  There  is  a  broad  dis- 
tinction between  the  gift  of  the  check  or  obligation  of  a  third 
person  and  a  gift  of  the  donor's  promise  to  pay." 

Under  these  circumstances,  it  must  be  held  that  the  pay- 
ment of  the  check  by  the  bank  was  unauthorized;  that  the 
money  deposited  with  it  by  the  plaintiffs'  testator,  and  held 
by  it  at  the  time  of  his  death,  was  a  part  of  his  estate;  and 
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that  the  plaintiffs  are   entitled  to   recover   the  same  from  the 
defendant. 

The  judgment  is  reversed,  and  the  superior  court  is  directed 
to  enter  judgment  upon  the  agreed  statement  of  facts  in  favor 
of  the  plaintiffs. 

We  concur:     VAN  DYKE,  J. ;  TEMPLE,  J. 
I  concur  in  the  judgment:     GAROUTTE,  J. 

McFARLAND,  J.  I  dissent,  and  think  that  the  judgment 
should  be  affirmed.  I  adhere  to  the  opinion  delivered  in 
department  (66  Pac.  740) ;  and,  in  addition  to  the  views  there 
expressed,  I  desire  to  say  this:  The  legal  right  of  the  bank  to 
pay  the  check  was  in  no  way  affected  by  the  fact  that  it  was 
a  gift.  It  was  a  negotiable  instrument  in  due  form,  having  the 
genuine  signature  of  the  drawer,  and  the  bank  was  in  no  way 
called  upon  to  inquire  why  it  had  been  drawn.  -  It  did  not 
know  that  the  check  was  a  gift,  whatever  consequences  might 
have  attached  to  such  knowledge.  It  is  beyond  question, 
then,  that  appellant's  whole  case  rests  upon  the  asserted 
proposition  that  the  death  of  the  maker  of  a  negotiable  check 
revokes  the  instrument.  To  that  proposition  I  cannot  assent. 
If  the  death  of  the  maker  ipso  facto  revokes  the  instrument, 
as  in  ordinary  cases  of  principal  and  agent,  then  that  result 
follows  irrespective  of  the  knowledge  of  the  bank  that  such 
death  had  occurred.  Certainly  the  general  banking  business 
of  the  country  is  not  conducted  upon  any  such  notion.  A  pay- 
ing teller  of  a  busy  bank,  postponing  the  payment  of  checks 
until  he  can,  by  messenger,  telephone,  telegraph,  or  mail, 
learn  whether  the  payors  have  died  since  signing,  would  be  a 
curious  spectacle.  If  such  precautions  were  necessary,  bank- 
ing business  would  be  paralyzed. 

It  is  said  that  Clarke,  Sr.,  might  have  countermanded  the 
check  before  it  was  paid,  or  have  drawn  out  the  money 
on  other  checks.  But  he  did  not  do  so;  neither  did  any  other 
person  representing  him.  A  power  of  revocation  is  of  no 
consequence  unless  exercised  in  the  lifetime  of  the  party 
holding  it.  This  is  so  even  in  trusts.  In  Stone  v.  Hackett, 
12  Gray,  232,  the  court  say:  "A  power  of  revocation  is  per- 
fectly consistent  with  the  creation  of  a  valid  trust.  It  does 
not  in  any  degree  affect  the  legal  title  to  the  property.  That 
passes  to  the  donee,  and  remains  vested  for  the  purposes  of 
the  trust,  notwithstanding  the  existence  of  a  right  to  revoke  it. 
If  this  right  is  never  exercisedaccordingto  the  terms  in  which 
it  is  reserved,  as  in  the  case  at  bar,  until  after  the  death  of  the 
donor,  it  can  have  no  effect  on  the  validity  of  the  trust,  or  the 
right  of  the  trustee  to  hold  the  property."  The  same  prin- 
ciple applies  in  the  case  at  bar.  In  nearly  all  the  cases  re- 
lied on  for  appellant,  the  party  on  whom  the  check  was  drawn 
had  received  some  notice  of  countermand  or  objection  to  the 
validity  of  the  check,  and  had  refused  to  pay  it;  and  in  most 
of  them  the  action   was   by   the   drawee   against   the   payor. 
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which  kind  of  action,  according  to  some  of  the  authorities, 
can  never  be  maintained.  For  instance,  in  Simmons  v. 
Society,  31  Ohio  St.  457,  27  Am.  Rep.  521,  much  relied  on 
in  support  of  appellant's  position,  the  administrator  of  the 
deceased  drawer  had  notified  the  defendant  not  to  pay  the 
check,  and  had  undertaken  to  revoke  it,  and  defendant  had 
refused  to  pay  it.  In  Bank  v.  Yardley,  165  U.  S.  643,  17  Sup. 
Ct.  440,  41  L.  Ed.  855,  it  was  merely  held  that,  "as  between  a 
check  holder  and  the  bank,"  the  former  cannot  maintain  an 
action  against  the  latter  unless  the  check  be  accepted  by  the 
bank,  and  that  the  mere  giving  and  receiving  of  such  a  check, 
without  its  presentation  and  payment,  does  not  give  the 
holder  a  priority  over  the  general  creditors  of  an  insolvent. 
There  are  many  authorities  contrary  to  both  these  proposi- 
tions, but  those  questions  do  not  arise  in  the  case  at  bar. 
Here  the  check  was  accepted  and  paid  in  due  course.  The 
action  is  not  brought  by  the  holder  of  a  check  against  the 
bank;  neither  does  any  question  arise  here  about  the  assign- 
ment, equitable  or  otherwise,  of  a  fund.  The  only  question 
is  whether,  after  a  bank  has  paid  a  genuine  negotiable  check 
of  its  customer,  it  can  be  made  to  pay  it  again  for  the  sole 
reason  that  the  drawer  had  died  the  day  before  its  presenta- 
tion. Appellant  has  cited  some  authorities,  a  few  of  which 
apparently  support  this  proposition,  but  they  nearly  all  deal 
with  cases  where  there  had  been  an  action  by  the  holder 
against  the  bank.  If  there  are  any  which  hold  that,  when  the 
bank  had  accepted  and  paid  the  check  under  circumstances 
like  those  in  the  case  at  bar,  it  can  be  made  to  pay  it  again, 
they  are  not  founded  on  just  principles  and  correct  reasoning. 
In  my  opinion,  the  true  rule  is  stated  in  McGregor  v.  Loomis, 
I  Disn.  247,  where  the  subject  of  the  legal  significance  of 
checks  is  fully  discussed,  and  the  authorities  cited.  The  court 
there  says  that  a  banker,  following  the  ordinary  business  of 
his  calling,  "gives  the  community  to  understand  that  those 
who  have  funds  in  his  hands  have  not  only  the  right  to  draw 
upon  the  deposit,  but  that  all  drafts  will  be  paid  on  presenta- 
tion. He  opens  virtually  a  letter  of  credit  to  his  depositor, 
which  is  a  guaranty  to  him,  as  well  as  to  all  who  make 
advances  upon  the  faith  of  it.  For  all  practical  purposes,  it 
assimilates  itself  to  a  parol  promise  to  accept  any  check  that 
the  owner  of  the  deposit  may  draw;  and  thus  the  rule  which 
binds  the  drawee  of  a  bill  of  exchange  as  an  acceptor,  when 
he  has  promised  in  advance  to  honor  it,  furnishes  a  strong 
analogy," — citing  cases.  The  opinion  contains  a  quotation 
from  Harris  v.  Clark.  3  N.  Y.  120,  151  Am.  Dec.  352,  as  fol- 
lows: "The  customer  deposits  his  money  in  a  bank  for  safe- 
keeping, with  the  understanding  that  he  may  draw  by  checks 
in  such  sums  and  at  such  times  as  may  suit  his  convenience. 
The  bank  or  banker  receives  it  in  that  condition,  and  under- 
takes to  keep  the  amount  and  pay  the  money  accordingly. 
Checks  are  used  and   treated  as  cash,  and   by   the   course   of 


BKG  CAs]  CHECKS  223 

Pullen  V.  Placer  County  Bank 

business  they  are  paid  by  the  bank  or  banker  on  whom  they 
are  drawn  with  the  same  punctuality  and  certainty  as  if  the 
deposits  were  specifically  the  money  of  the  customers.  Checks 
are  therefore  practically  equivalent  to  a  transfer  of  so  much  of 
the  fund  deposited."  The  same  general  principle  is  stated  by 
this  court  in  Janin  v.  Bank,  92  Cal.  22,  27  Pac.  iioo,  14  L.  R. 
A.  320,  27  Am.  St.  Rep.  82,  where  the  court  says:  "It  is  well 
settled  that  a  bank,  in  receiving  ordinary  deposits,  becomes 
the  debtor  of  the  depositor,  and  its  implied  contract  with  him 
is  to  discharge  this  indebtedness  by  honoring  such  checks  as 
he  may  draw  upon  it,  and  it  is  not  entitled  to  debit  his  account 
with  any  payments  except  such  as  are  made  by  his  order  or 
direction.  Crawford  v.  Bank,  100  N.  Y.  50,  2  N.  E.  881,  53 
Am.  Rep.  152;  Bank  v.  Risley,  iii  U.  S.  125,  4  Sup.  Ct.  322, 
28  L.  Ed.  374."  In  Hart  v.  Ketchum,  121  Cal.  426,  53  Pac. 
931,  it  was  held  that  if  the  delivery  of  the  bankbooks;  "the 
means  of  obtaining  the  money,"  had  been  intended  as  a  gift 
in  praesenti,  the  gift  would  have  been  perfect;  and  the  prin- 
ciple there  announced  seems  to  cover  the  case  at  bar.  It  was 
there  said  that  "if  the  donee  is  merely  empowered  to  draw 
the  money,  and  is  thereafter  to  dispose  of  it  in  accordance 
with  instructions  from  the  donor,  he  is  only  an  agent  of  the 
donor,  and  his  agency  terminates  with  the  death  of  the  donor"  ; 
and  is  not  that  substantially  a  statement  that,  if  there  had 
been  no  instructions  as  to  the  disposition  of  the  money,  the 
doctrine  of  agency  and  its  termination  by  death  would  not 
have  applied?  Of  course,  a  bank  is  not  bound  to  pay  a  check 
unless  at  the  time  of  its  presentation  there  are  funds  of  the 
drawer  to  pay  it  with,  and  therefore  the  bank  is  in  no  danger 
of  incurring  the  risk  intimated  in  the  leading  opinion  in  the 
case  at  bar.  But,  as  hereinbefore  stated,  the  question  in- 
volved here  relates  to  the  rights  of  parties  to  a  negotiable 
instrument,  and  not  to  the  validity  of  a  gift. 
I  concur:  HENSHAW,  J. 
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{Supreme  Court  of  California,  Dec.  29,  1902.) 
[71  Pac.  Rep.  93.] 

Checks — Assignment  of  Deposit.* 

An  ordinary  bank  check,  for  a  part  only  of  the  sum  on  deposit,  does 
not  operate  at  the  time  of  delivery  as  an  equitable  assignment  pro  tanto 
of  the   sum  on  deposit,  and  therefore  an  attachment  on  the  deposit  will 
take  precedence  of  an  unpresented  check. 
Execution — Misnomer. 

Where   the  name  John  O.  Welsh,  plaintiff  in  an  action,  was   spelled 
"John  O.    Welch"  ini  a  writ  of  execution  issued  against  him,    under 
which  third  parties  were  garnished,  such  variance  was  not  fatal  to  the 
garnishment. 
Attachment. 

Under  Code  Civ.  Proc.  ^  681,  providing  that  "  the  party  in  whose 
favor  a  judgment  is  given  may  *  *  *  have  a  writ  of  execution," 
etc.,  and  sections  688  and  544,  providing  that  "the  goods,  chattels, 
moneys,"  etc.,  of  the  judgment  debtor,  "may  be  seized  and  held  under 
attachment,"  etc. ,  the  remedy  of  attachment  is  applicable  against  a 
plaintiff  who  has  become  a  judgment  debtor. 
Misnomer — Idem  Sonans. 

Civ.  Code,  >J  357,  provides  that  the  misnomer  of  a  corporation  in  any 
instrument  shall  not  invalidate  the  instrument,  if  it  can  be  reasonably 
ascertained  from  it  what  corporation  was  intended.  The  levy  of  an 
attachment  under  execution  was  made  according  to  law,  and  the  notice 
of  garnishment  was  served  on  the  D.-K.  Banking  Co.:  held,  that  the 
notice  would  not  be  invalidated  for  the  mere  reason  that  the  corpora- 
tion was  therein  addressed  as  the  D.-K.  Co. 

Commissioners'  decision.  Department  i.  Appeal  from 
superior  court  of  city  and  county  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  the  Donohoe-Kelly  Banking  Company  against  the 
Southern  Pacific  Company,  John  H.  Shine,  United  States 
marshal,  and  Charles  G.  Willey.  From  a  judgment  in  favor 
of  defendant  Charles  G.  Willey,  defendants  Southern  Pacific 
Company  and  John  H.    Shine  appeal.     Judgment  modified. 

J.  E.  Foulds,  for  appellants. 

P.  G.  Galpin  and  Crandall  &  Bull,  for  respondent. 

CHIPMAN,  C.  Plaintiff  brought  the  action  to  compel  the 
claim.ants  to  interplead  and  litigate  among  themselves  the 
right  to  $336.43,  which  was  on  deposit  with  plaintiff,  in 
the  name  of  John  O.  Welsh,  on  October  22,  i8q8.  It  appears 
that  on  that  day  Welsh  drew  a  check  on  plaintiff  bank  in 
favor  of  Virgin  &  Co.,  Ashland,  Or.,  for  $37,  and  mailed  it  to 
the  payee.     On  October  22,  1898,  he  drew  two   other   checks 

*See  Raesser  t/.  National  Exch.  Bank  of  Milwaukee  (Wis. ),4  Bank. 
Cas.  163,  and  foot-note  ;  Martin  v.  Home  Bank  (N.  Y.),  2  Bank. 
Gas.  112. 
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on  plaintiff, — ^one  for  $125  in  favor  of  J.  J.  Sheafor,  and  one 
for  $200  in  favor  of  J.  W.  Parker.  The  Sheafor  check  was 
delivered  to  Sheafor  a  day  or  two  after  it  was  drawn.  The 
third  check,  for  $200,  was  not  delivered  until  after  October 
27,  1898.  In  an  action  pending  in  the  United  States  circuit 
court,  wherein  John  O.  Welsh  was  plaintiff  and  Southern 
Pacific  Company  was  defendant,  the  latter  obtained  judgment 
against  Welsh  for  $1,1^0.12.  On  October  24,  1898,  said 
Southern  Pacific  Company  caused  a  writ  of  execution  to  issue 
out  of  said  circuit  court,  but  in  the  title  of  the  case,  in  such 
writ,  the  name  of  plaintiff  therein  was  spelled  "Welch"  in- 
stead of  "Welsh."  The  writ  was  served  on  plaintiff  herein 
by  defendant  Shine,  United  States  marshal,  on  October  27, 
1898,  by  notice  of  garnishment.  After  the  service  of  garnish- 
ment these  several  checks  were  presented  for  payment,  and 
payment  was  refused.  Thereafter  they  were  assigned  to  de- 
fendant Willey,  who  is  now  the  holder.  In  the  pleadings  in  the 
present  case  the  name  of  Welsh  was  again  misspelled,  and  he 
was  referred  to  as  "Welch."  The  trial  court  found  that  the 
defendant  referred  to  as  "John  O.  Welch"  in  plaintiff's  com- 
plaint, and  in  the  cross-complaint  of  the  Southern  Pacific 
Company  and  Marshal  Shine,  is  the  same  person  referred  to 
as  "John  O.  Welsh,"  plaintiff  in  the  said  action  in  the  United 
States  circuit  court  and  in  the  said  writ  of  execution,  and  is 
the  same  person  who  on  October  22,  1898,  had  on  deposit  with 
plaintiff,  in  the  name  of  "John  O.  Welsh,"  the  said  sum  of 
$336.43,  which  was  still  so  on  deposit  on  October  27,  1898, 
when  garnishment  was  served  upon  plaintiff,  and  as  alleged  in 
the  cross-complaint.  Upon  these  facts  the  trial  court  decided 
that  the  checks  to  Virgin  &  Co.  and  J.  J.  Sheafor  ($37  and 
$125)  should  be  paid  to  the  holder.  As  to  the  $200  check, 
which  was  not  delivered  until  after  service  of  the  garnish- 
ment, the  court  held  that  the  holder  was  not  entitled  to  pay- 
ment. Judgment  was  accordingly  rendered  in  favor  of  Willey 
for  $162,  and  the  balance  of  the  funds,  after  deducting  the 
costs  of  the  action,  were  ordered  paid  to  the  marshal  for  the 
Southern  Pacific  Company.  Defendants  the  Southern  Pacific 
Company  and  Shine  appeal  from  the  judgment  on  bill  of  ex- 
ceptions. 

I.  A  bank  check  is  a  bill  of  exchange.  Civ.  Code,  §  3254. 
The  statute  provides  that  "all  persons  having  in  their  pos- 
session or  under  their  control  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  ov/ing  any  debts  to 
the  defendant,  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections,  shall 
be  *  *  *  liable  to  the  plaintiff  for  the  amount  of  such 
credits,"  etc.  Code  Civ.  Proc.  §  544.  It  is  obvious  that  un- 
less the  Virgin  &  Co.  and  the  Sheafor  checks  had  the  effect  to 
assign  or  transfer  the  deposit,  pro  tanto,  to  the  payees,  at  the 
date  of  their  delivery  (which  was  prior  to  the  garnishment), 
the  amount  on  deposit  with  the  bank  to  the  credit  of  Welsh 
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was  a  credit  belonging  to  Welsh,  or,  in  other  words,  was  a 
debt  owing  to  him  by  the  bank  when  it  was  summoned  as  gar- 
nishee. The  assignment,  if  such  it  was,  must  have  changed 
the  title  to  the  credit  from  Welsh  to  the  payees,  and  made  it 
their  property.  The  contention  of  respondent  is  that  such 
was  the  effect  of  the  checks,  and  that  they  worked  an  equita- 
ble assignment  pro  tanto;  that  the  attaching  creditor  can  only 
acquire  such  rights  to  the  property  attached  as  the  debtor  had 
at  the  time  the  attachment  was  served,  and,  as  the  debtor's 
authority  over  the  fund  ceased  after  he  had  given  checks  for 
its  withdrawal,  the  creditor  gets  nothing  by  his  attachment. 
In  support  of  his  contention,  respondent  cites  Hassie  v.  God 
is  with  Us  Congregation,  35  Cal.  378;  Grain  v.  Aldrich,  38 
Cal.  514,  99  Am.  Dec.  423;  Beach  Co.  v.  Brewer,  loi  Cal. 
322,  35  Pac.  896;  Oppenheimer  v.  Bank  (Mont.)  50  Pac.  419; 
Schuler  v.  Israel,  120  U.  S.  506,  7  Sup.  Ct.  648,  30  L.  Ed.  707; 
Home  V.  Stevens,  79  Me.  262,  9  Atl.  616;  Tillman  v.  Carlin 
(Wis.)  80  N,  W.  932,  76  Am.  St.  Rep.  902;  Skobis  v.  Ferge 
(Wis.)  78  N.  W.  426;  Fonner  v.  Smith  (Neb.)  47  N.  W.  632; 
Pease  v.  Landauer,  63  Wis.  20,  20  N.  W.  847,  53  Am.  Rep. 
247;  Rood,  Garnish.  §71,  and  cases  in  note  loi ;  National 
Bank  of  America  v.  Indiana  Banking  Co.,  114  111.  484,  2  N.  E. 
401  and  two  other  Illinois  cases  there  cited.  We  have  exam- 
ined these  authorities  with  some  care,  but,  with  the  excep- 
tion of  the  Illinois  cases,  they  do  not  support  the  position  of 
respondent.  In  the  Illinois  case  cited,  following  previous 
decisions  of  that  court,  it  was  held  that  when  a  depositor 
draws  a  check  on  his  banker,  who  has  funds  of  the  depositor 
to  an  equal  or  greater  amount,  it  operates  to  transfer  the  sum 
named  in  the  check  to  the  payee,  who  might  sue  for  and  re- 
cover the  same  from  the  depositary;  that  a  transfer  of  the 
check  carries  with  it  the  title  to  the  amount  named  in 
the  check  to  each  successive  holder;  and  that  it  is  not  in  the 
power  of  the  drawer  to  countermand  the  order  of  payment. 
*'The  drawing  of  the  checks  *  *  *  operated  precisely  as 
if  the  money  had  in  fact  been  drawn  out  of  the  bank  before 
the  issuing  and  service  of  the  process  of  garnishment. 
*  *  *  The  legal  effect  of  drawing  these  two  checks  was  the 
reduction  or  drawing  out  of  the  bank  the  amounts  therein 
specified,  and  lessen  the  fund  to  that  extent  that  was  sub- 
ject to  attachment,  although  not  presented  for  payment 
until  after  the  process  was  served  on  the  garnishee."  In 
section  71  of  Rood  on  Garnishment,  cited  by  respondent, 
some  of  the  cases  on  both  sides  of  the  question  are  given 
in  the  notes.  But  in  section  72  the  author  states:  *'It 
is  believed  that,  with  the  above  exceptions,  the  holder 
of  a  mere  order  upon  the  garnished  fund  has  no  claim 
to  it  which  he  can  maintain  against  a  garnishment  served 
between  the  giving  of  such  order  and  its  acceptance  by 
the  drawee."  Citing  Poole  v.  Carhart,  71  Iowa,  37,  32 
N.  W.  16;  Holbrook  v.   Payne,   151  Mass.  383,  24  N.  E.  210, 
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21  Am.  St.  Rep.  456;  Hobson  v.  Kelly,  87  Mich.  187,  49 
N.  W.  t;33;  Baer  v.  English,  84  Ga.  403.  n  S.  E.  453, 
20  Am.  St.  Rep.  372;  Jones  v.  Glover,  93   Ga.  484,  21    S.    E. 

50- 

It  has  been  suggested  that  the  decisions  of  this  court  sus- 
tain the  position  of  respondent.  A  review  of  them  will  perhaps 
not  be  without  value:  In  McEwen  v.  Johnson,  7  Gal.  258, 
the  syllabus  is  that:  "An  order  drawn  by  a  creditor  on  his 
debtor  is  prima  facie  evidence  of  an  assignment  of  the  debt 
pro  tanto,  and,  if  accepted,  will  bind  the  parties."  The 
order  was  by  one  North  to  "pay  Samuel  Soule  eleven  hundred 
dollars  out  of  my  wages,  earnt  building  a  steamboat  for  you 
on  the  Colorado  river  the  past  five  months."  It  was  directed 
to  B.  M.  Hartshorne,  and  was  accepted  by  Hartshorne  as  fol- 
lows: "I  accept  this  order  when  in  funds;"  and  the  evidence 
showed  that  defendants  had  accepted  North's  order  before 
plaintiff's  attachment  was  served  on  North's  creditors.  The 
facts  in  the  case  do  not  sustain  the  rule  enunciated  in  the 
syllabus.  Wheatley  v.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522,  is 
frequently  quoted  by  authors  and  judges,  and  sometimes  on 
both  sides  of  the  question.  The  order  read:  "Mr,  Strobe: 
Please  pay  the  bearer  of  these  lines  two  hundred  and  thirty- 
six  dollars,  and  charge  the  same  to  my  account.  [Signed] 
E.  D.  Wheatley."  Strobe  was  indebted  to  Wheatley, 
Wheatley  to  Howell,  and  Howell  to  Wilcoxson  &  Co.  It  was 
to  pay  his  debt  that  Wheatley  gave  the  order  on  Strobe  to 
Howell.  The  order  was  presented  to  Strobe  on  July  25th, 
and  accepted  verbally.  Soon  afterwards  Wilcoxson  &  Co., 
judgment  creditors  of  Howell,  garnished  the  debt,  if  any,  due 
by  Strobe  to  Howell,  by  virtue  of  this  order.  Subsequently 
Wheatley  commenced  the  suit  against  Strobe  to  recover  the 
original  debt.  Strobe  admitted  the  indebtedness,  but  set  up 
the  order,  his  verbal  acceptance,  and  the  garnishment  of 
Wilcoxson  &  Co.,  and  asked  that  the  latter  be  made  parties 
and  he  be  allowed  to  pay  the  amount  into  court.  Wilcoxson 
&  Co.  intervened,  setting  up  the  same  facts,  and  also  the  fact 
that  the  order  was  given  for  a  debt  due  by  Wheatley  to  Howell, 
and  claiming  under  their  garnishment.  A  demurrer  was  sus- 
tained in  the  lower  cout  to  Strobe's  answer,  and  the  petition 
of  intervention  was  denied.  Defendant  appealed.  Field,  J., 
delivered  the  opinion.  It  was  held  that  the  order  was  a  bill 
of  exchange,  and  the  written  acceptance  of  Strobe  was  nec- 
essary to  charge  him  as  acceptor  under  the  statute.  He  was 
therefore  held  not  liable  on  the  order.  But  it  was  also  held 
that  the  order,  though  not  available  as  a  bill  of  exchange 
against  Strobe,  for  want  of  acceptance,  operated  as  an  equita- 
ble assignment  of  the  demand  of  Wheatley  to  Howell.  The 
reason  given  for  this  is  thus  stated:  "It  [the  order]  was  given 
for  an  antecedent  debt,  and  for  the  full  amount  of  the  demand 
against  Strobe.  The  consideration  was  valuable,  and  there 
was  no   splitting  of  the  amount  due  into  distinct  and  different 
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causes   of  action;  and  in  such  cases   it  is  well  settled  that  an 
order,    whether  accepted  or  not,  operates  as  an  assignment  of 
the  debt  or  fund  against  which   it  is  drawn.     *     *     *     After 
the  delivery  and  presentation  of  the  order,  the  debt  due  by 
Strobe  could  not  be   reached  on  attachment  issued  by  the 
creditors  of  Wheatley,"  and  this  because,  as  was  said,  "courts 
of  law,  equally  with  courts  of  equity,  under  our  system,  gave 
effect  to  assignments  like  the  one  under  consideration  by  con- 
trolling the  proceeds  of  the  judgments  recovered  for  the  ben- 
efit of  the  assignee."     Citing  cases.     Pierce   v.  Robinson,  13 
Cal.  116,    decided  nothing  further  than  that  an  order  to  pay  a 
debt  out  of  a  particular  fund  belonging   to  the  debtor  con- 
stituted an  equitable  assignment  of  the  fund  pro  tanto.     Field, 
J.,  said:     ''The  agreement,  under  the  circumstances   of   the 
case,  must  be  deemed  to  have  operated  as  an  equitable  assign- 
ment of  the  surplus,  so  soon  as  it  existed,  for  the  benefit  of  the 
laborers."     In  Pope  v.  Huth,   14  Cal.   404,   the  court  said: 
**We  think  it  not  important  to  consider  whether  this  order  is 
technically  a  bill  of  exchange.     But  we  regard  it  is  an  equita- 
ble assignment  of  the  funds  in  the  hands  of  Huth  &  Co.  to  the 
payee;  and  Huth  &   Co.,  having  notice  of  this  assignment, 
would  be   liable  to  them  for  the  amount,  even  in  absence  of 
an  express  promise  to  pay."     The  court,  however,  found  that 
there  was  an  implied  promise  of  the  drawees  to   pay.     Grain 
V.  Aldrich,   38   Cal.  514,  gg  Am.   Dec.   423,   decided   that  an 
assignment  of  part    of  an  entire  demand  is  void  at  law,  unless 
done  with  the  consent  of  the  debtor,  but  such  an  assignment 
is  valid  in  equity,  without  the  consent  of  the  debtor,  where  the 
assignor  is  made  a  party,  with  a  prayer  for   an  account  and 
apportionment  of   the   debt   due  from  the  defendants.     The 
case  assumes  an  assignment,  and  the  question  now   here  was 
not  decided.     Hobart   v.    Tyrrell,   68  Cal.    12,   8   Pac.    525, 
decided  only  that  an  order  drawn  by  creditors  on  their  debtor, 
and  accepted  by  the   latter,  operates  as  an  assignment  of  so 
much  of  the  debt  as  is  represented  by  the  orders.     Cashman 
V.  Harrison,  90  Cal.  297,    27  Pac.  283,  was  an    action  by  the 
payee  against  the  drawer  of  a  bill  of  exchange.     In  the  course 
of  the   opinion     the   court    said:     "The   bill   itself,    before 
acceptance,  has  no  tendency  to  prove  an  assignment,  but  the 
contrary."     Citing  cases.     Quoting  from  a  New  York   case, 
it  was   further  said:     "The   principle  appears  to  be  firmly 
established  that  a  bill   of  exchange  does  not  of  itself  give  to 
the  holder,  either  at  law  or  in   equity,  a  lien  upon  the  funds 
of    the  creditor  in  the  hands  of  the  debtor  until  after  accept- 
ance by  the  latter."     Other  cases  to  like  effect  are  cited.     In 
Bank  v.  Kowalsky,  105    Cal.  43,   38  Pac.  517,   the  court  held 
that  "an  equitable  assignment  of  a  specific  demand  or  par- 
ticular indebtedness  may  be  affected  by  means   of  an   in'?tru- 
ment  having  the  form  of  an  order  or  bill  of  exchange  drawn  by 
the  creditor  upon  the  debtor  for  its  full  amount,  when  such  is 
the  intention  of  the  drawer  and  payee."     Citing  Wheatley  v. 
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Strobe,  supra,  and  adding  that  Cashman  v.  Harrison  was  not 
intended  to  overrule  the  latter  case.  In  the  case  of  Curtner 
V.  Lyndon,  128  Cal.  35,  60  Pac.  462,  the  lower  court  had 
found,  as  matter  of  fact,  that  the  order  had  the  effect  of  an 
assignment,  and  this  court  on  appeal  said:  *'We  will  not  set 
aside  that  construction."  The  fund  was  claimed  under  an 
attachment  levied  after  the  order  had  been  presented  to  the 
debtor  holding  the  fund.  Nothing  in  the  case  warrants  the 
belief  that  the  court  intended  to  give  support  to  the  doctrine 
contended  for  by  respondent.  So  in  Mclntyre  v.  Hauser,  131 
Cal.  II,  63  Pac.  69,  the  court  held  that  the  transaction,  such 
as  it  was,  constituted  an  equitable  assignment,  and  it  was  in 
view  of  the  facts  that  the  court  said:  ** It  is  elementary  that 
an  assignment  of  a  chose  in  action  takes  precedence  over  a 
subsequent  garnishment."  Citing  Walling  v.  Miller,  15  Cal. 
38.  And  as  to  such  particular  facts  as  would  constitute  an 
equitable  assignment,  reference  is  made  to  Pope  v.  Huth, 
supra.  These  are  the  only  cases  we  have  found  which  bear 
upon  the  question  now  before  us,  and  they  seem  to  me  to 
leave  the  precise  point  at  least  res  Integra,  but  with  a  ten- 
dency towards  the  contention  of  appellants. 

Turning  to  the  view  of  the  question  presented  by  appel- 
lants, we  find  the  cases  quite  numerous  holding  that  an  order, 
check,  or  bill  of  exchange  drawn  for  part  of  a  fund  does  not 
operate  as  an  assignment  of  that  part,  or  give  a  lien  as  against 
the  drawee,  unless  he  consent  to  the  appropriation  by  an 
acceptance  of  the  draft.  We  are  not  concerned  with  those 
cases  holding  that  a  check  or  bill  of  exchange  may  be  treated 
as  an  equitable  assignment  pro  tanto  where  the  drawer  and 
payee  intended  the  check  to  have  such  effect,  nor  with  those 
cases  dealing  with  checks  drawn  against  a  special  fund,  nor 
cases  where  the  order  or  check  is  for  the  precise  balance  due 
from  the  depositary,  from  which  an  inference  may  be  drawn 
that  an  assignment  was  intended,  nor  with  the  question 
whether  the  payee  may,  in  his  own  name,  have  an  action  on 
the  check  against  the  drawee,  with  or  without  presentation 
and  refusal  to  pay,  nor  whether  he  must  look  to  the  drawer, 
or,  if  he  sue,  that  he  must  sue  in  the  drawer's  name  for  the 
use  of  the  payee.  Much  learning  has  been  expended  on  these 
questions,  and  while  they  may  have  more  or  less  bearing, 
arguendo  of  the  question  here,  it  seems  to  us  that  unless  we  can 
hold  the  check  to  be  an  assignment,  legal  or  equitable,  pro 
tanto  we  must  hold  that  the  garnishment  takes  precedence. 
It  was  held  by  the  supremecourt  of  the  United  States  in  Bank 
v.  Yardley,  165  U.  S.  634,  17  Sup.  Ct.  439,  41  L.  Ed.  855,  to 
be  settled  law  that  a  check  drawn  in  the  ordinary  form  does 
not,  as  between  the  maker  and  the  payee,  constitute  an 
equitable  assignment  pro  tanto  of  an  indebtedness  owing  by 
the  bank  upon  which  the  check  has  been  drawn,  and  that  the 
mere  giving  and  receipt  of  the  check  do  not  entitle  the  holder 
to  priority  over  general  creditors  in  a  fund  received  from  such 
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bank  by  an  assignee  under  a  general  assignment  made  by  the 
debtor  for  the  benefit  of  his  creditors.  It  was  also  held  as  the 
settled  doctrine  of  that  court  that  the  owner  of  a  chose  in 
action  in  the  custody  of  another  may  assign  a  part  of  such 
right,  and  an  assignment  of  this  nature  will  be  enforced  in 
equity.  Some,  but  by  no  means  all,  of  the  cases  decided  by 
English  courts  and  by  state  appellate  courts,  supporting  this 
view,  are  cited  and  reviewed.  In  First  Nat.  Bank  v.  Dubuque 
S.  W.  Ry.  Co.,  52  Iowa,  378,  3  N.  W.  395.  35  Am.  Rep.  280, 
it  was  held  that  a  bill  of  exchange  drawn  upon  a  general  fund, 
and  not  accepted  by  the  drawee,  does  not  operate  as  an  assign- 
ment of  the  fund,  but  is  evidence  to  be  considered  with  other 
circumstances  in  determining  the  intention  of  the  parties.  In 
Harrison  v.  Wright,  100  Ind.  515,  58  Am.  Rep.  805,  a  similar 
ruling  was  made.  The  court  there  said  (page  538,  100  Ind., 
and  page  805,  58  Am.  Rep.)  "that  a  check  in  the  ordinary 
form  upon  the  drawer's  banker,  without  words  of  transfer, 
and  drawn  upon  no  particular  designated  fund,  does  not 
operate  as  an  appropriation  or  equitable  assignment  of  a  fund 
in  the  hands  of  the  drawee,  nor  does  it  operate  as  an  assign- 
ment of  a  part  of  the  drawer's  chose  in  action  against  the 
drawee."  Among  other  reasons  given  for  this  conclusion, 
the  court  said:  "In  the  absence  of  evidence  to  the  contrary, 
or  a  showing  of  an  intention  to  assign  a  part  of  a  fund  in  the 
hands  of  a  drawee,  *  *  *  j^  should  be  presumed  that  the 
payee  or  holder  of  a  check  takes  it  upon  the  credit  of  the  drawer, 
of  whom  he  may  collect  if  payment  be  refused  by  the 
drawee."  Among  the  cases  cited  in  support  of  the  doctrine 
of  the  Yardley  Case  are  Covert  v.  Rhodes,  48  Ohio  St.  66,  27 
N.  E.  94;  Hopkinson  v.  Foster,  L.  R.  19  Eq.  74,  where  it 
was  said  by  the  master  of  the  rolls,  "You  can  have  no  charge 
in  equity  without  an  intent  to  charge ;' '  Shand  v.  Du  Buisson, 
L.  R.  18  Eq.  283;  Thomson  v.  Simpson,  5  Ch.  App.  659;  and 
Citizens'  Bank  of  Louisiana  v.  First  Nat.  Bank  of  New 
Orleans,  L.  R.  6  H.  L.  352.  It  was  held  in  Bullard  v.  Randall, 
I  Gray,  605,  61  Am.  Dec.  433,  that  a  check  for  a  part  of  the 
drawer's  funds  in  a  bank  constitutes  no  assignment  of  that 
part  of  such  funds,  until  presented  for  payment  and  accepted 
by  the  bank,  although  verbally  assented  to  by  the  cashier 
when  absent  from  the  bank;  and  in  that  case  the  bank,  sum- 
moned as  trustees  of  Randall,  were  compelled  to  account  to 
Randall  as  between  him  and  the  payee  of  the  check.  In 
Sands  v.  Matthews,  27  Ala.  399,  it  was  held  that  the  drawee 
of  a  bill  of  exchange  before  acceptance  was  liable  to  garnish- 
ment. See,  also,  Bank  v.  Miller,  77  Ala.  168,  54  Am.  Rep. 
50,  and  Mayer  v.  Bank,  51  Ga.  325.  In  O'Connor  v.  Bank, 
124  N.  Y.  324,  26  N.  E.  816,  it  was  decided  that  an  ordinary 
uncertified  check  upon  a  general  bank  account  is  neither  a 
legal  nor  an  equitable  assignment  of  any  part  of  the  sum 
standing  to  the  credit  of  the  depositor,  and  confers  no  right 
upon  the  payee  which  he  can  enforce  against  the   bank;  and. 
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further,  that  such  a  check  is  simply  an  order,  which  may  be 
countermanded  and  payment  forbidden  by  the  drawer  at  any 
time  before  it  is  actually  cashed.  In  this  case  the  proceedings 
were  at  law  by  a  receiver,  appointed  supplementary  to  execu- 
tion, to  recover  a  sum  of  money,  deposited  with  defendant, 
and  alleged  to  belong  to  the  judgment  debtor.  The  principle 
already  stated,  as  to  the  effect  of  a  check,  was  reaffirmed  on 
the  authority  of  the  courts  of  that  and  other  states,  and  the 
cases  were  quite  fully  reviewed.  In  Duncan  v.  Berlin,  60  N. 
Y.  151,  it  was  held  that,  where  the  balance  due  a  depositor  in 
a  bank  is  levied  on  by  virtue  of  an  attachment  against  the 
depositor,  the  bank  is  not  authorized  to  deduct  an  outstand- 
ing check  given  by  the  depositor  to  a  third  person,  which  had 
not,  prior  to  the  levy  of  attachment,  been  presented  and 
accepted.  In  treating  the  question,  Church,  C.  J.,  said: 
"A  check  upon  a  bank  does  not  operate  as  an  assignment  of 
the  money  deposited,  specified  in  it.  *  *  *  The  drawee 
owes  no  duty  to  the  holder  until  the  check  is  presented  and 
accepted."  In  Loyd  v.  McCaffrey,  46  Pa.  410,  Strong,  J., 
said:  "It  cannot  be  maintained  that  Taylor's  check  in  favor 
of  Wilson,  without  more,  amounted  to  an  equitable  appro- 
priation of  the  funds  in  the  hands  of  the  bankers  to  whom  the 
check  was  addressed.  To  make  an  order  or  draft  an  equitable 
assignment,  it  must  designate  the  fund  upon  which  it  is 
drawn.  [Citing  cases.]  It  was  payable  out  of  any  fund  the 
drawer  might  have  had  in  the  hands  of  Loyd  &  Blandy  at 
the  time  of  presentation.  And  it  was  not  completed  until  the 
attachment  was  laid. ' '  The  question  was  very  fully  considered 
in  Jones  v.  Flume  Co.,  13  Nev.  359,  39  Am.  Rep.  308, 
Leonard,  J.,  delivering  the  opinion;  and  the  conclusion  was 
reached  that  an  order  in  the  form  of  an  inland  bill  of  exchange, 
not  upon  any  particular  fund,  is  not,  before  an  acceptance,  an 
assignment,  and  does  not  create  any  lien  in  favor  of  the 
holder  upon  funds  of  the  drawer  in  the  hands  of  the  drawee. 
Similar  decisions  might  be  multiplied.  Mr.  Drake  devotes 
much  space  to  the  question.  He  says:  "It  is  not,  however, 
every  order  which  may  be  drawn  on  a  party  having  moneys 
of,  or  indebted  to,  the  drawer,  which  will  operate  an  assign- 
ment of  the  money  or  debt.  A  bill  of  exchange,  for  instance, 
is  not  an  assignment  of  the  fund  on  which  it  is  drawn,  or  any 
part  thereof,  until  accepted  by  the  drawee.  *  *  *  n  is 
well  settled  that  where  an  order  is  drawn  on  either  a  general 
or  a  particular  fund,  for  a  part  only,  it  does  not  amount  to  an 
assignment  of  that  part,  unless  the  drawee  consent  to  the 
appropriation  by  an  acceptance  of  the  draft,  or  an  obligation 
to  accept  may  be  fairly  implied  from  the  custom  of  trade,  or 
the  course  of  business  between  the  parties,  as  a  part  of  the 
contract."  Drake,  Attachm.  611.  See,  also.  Rand.  Com. 
Paper,  §§  589,  644,  1664.  Hesays:  "The  weight  of  authority, 
both  in  England  and  in  the  United  States,  *  *  *  holds 
that  a  check  is  not  an  assignment  of  the  fund  drawn  against, 
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and  will  not,  before  acceptance,  implied  or  express,  support 
an  action  by  the  holder  against  the  bank."  Section  644. 
Without  pursuing  the  inquiry  further,  we  conclude,  guided  by 
principle  as  well  as  by  weight  of  authority,  that  the  court 
erred  in  directing  the  bank  to  pay  the  Virgin  &  Co.  and  Shea- 
for  checks  to  the  holder. 

2.  Respondent  makes  the  point  that  the  variance  in  the 
name  of  Welsh  is  fatal  to  the  writ;  citing  Rood,  Garnish.  § 
266,  and  Freem.  Ex'ns,  §  42.  The  finding  of  the  court  clearly 
established  the  identity  of  the  person  named,  and  the  rule 
idem  sonans  would  seem  to  apply.  See  Galliano  v.  Kilfoy,  94 
Cal.  86,  29  Pac.  416;  People  v.  Fick,  89  Gal.  144,  26  Pac.  7S9; 
People  V.  James,  no  Cal.  155,  42  Pac.  479. 

3.  It  is  also  contended  that  no  authority  is  given  the  United 
States  marshal  to  serve  execution  under  United  States  laws 
by  way  of  attaching  debts  due  or  owing  to  the  plaintiff  in  an 
action  in  the  United  States  courts.  It  is  said  that  here  a 
defendant  in  an  action  where  he  has  obtained  judgment  seeks 
to  attach  a  debt  due  to  the  plaintiff  in  such  suit,  and  it  is 
claimed  that  the  attachment  law  of  the  state  is  made  for  the 
benefit  of  the  plaintiff  who  brings  the  action,  and  not  for  the 
benefit  of  the  defendant  in  the  action.  There  is  nothing  in 
the  point.  "The  party  in  whose  favor  a  judgment  is  given, 
may  *  *  *  have  a  writ  of  execution,"  etc.  (Code  Civ. 
Proc.  §  681),  '*and  the  goods,  chattels,  moneys,"  etc.,  of  the 
judgment  delator,  "may  be  seized  and  held  under  attachment," 
etc.     Code  Civ.  Proc.  §§  688,  544. 

4.  The  notice  of  garnishment  was  addressed  to  the  Donohoe- 
Kelly  Company,  instead  of  the  Donohoe-Kelly  Banking  Com- 
pany, and  it  is  claimed  that  for  this  reason  the  notice  is  void. 
There  is  no  pretense  that  the  notice  was  not  served  on  the 
right  party,  i.  e.,  "the  person  owing  such  debts"  (Code  Civ. 
Proc.  §  542,  subd.  5),  and  the  levy  was  made  as  required  by 
law  (Code  Civ.  Proc.  §  681  et  seq.).  No  question  is  made  that 
the  corporation  intended  to  be  reached  was  the  Donohoe- 
Kelly  Banking  Company.  Civ.  Code,  §  357.  The  point  is 
not  well  taken. 

On  the  facts  as  found,  judgment  should  have  been  as  prayed 
for  in  the  cross-complaint  of  Southern  Pacific  Company  and 
John  H.  Shine,  United  States  marshal,  and  it  is  recommended 
that  the  judgment  as  entered  be  modified  so  as  to  conform  to 
this  opinion.  The  costs  of  appeal  should  be  taxed  against 
defendant  Willey. 

We  concur:     HAYNES,  C. ;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  modified,  with  directions  to 
enter  judgment  in  accordance  with  the  prayer  of  the  cross 
complaint,  and  as  in  the  opinion  suggested. 


BKG  CAs]  CHECKS  233 


Chambers  v.  Custer  County. 

{Supreme  Court  of  Idaho,  Dec.  //,  igo2.) 
[71  Pac.  Rep.  113.] 

Checks — Diligence  in  Presentment.* 

Under  the  statutes  of  Idaho  the  holder  of  a  check  or  other  bill  of 
exchange  payable  at  sight,  without  interest,  is  entitled  to  10  days  iu 
addition  to  a  reasonable  time  in  which  to  present  same  for  payment 
before  neglect  in  presenting  can  be  charged  against  the  said  holder. 
County  Warrants — Payment  by  Worthless  Check. 

The  holder  of  warrants  against  the  county,  who  presents  same  for 
payment,  and  receives  in  lieu  thereof  checks  upon  an  insolvent  bank, 
which  checks  are  not  paid,  can  recover  from  the  county  the  amount  of 
the  original  indebtedness  with  accrued  interest. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Custer  county;  K.  I.  Perky, 
Judge. 

Action  by  J.  J.  Chambers  against  Custer  county.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Reversed. 

Angel  &  Angel,  for  appellant. 

W.  E.  Borah,  for  respondent. 

QUARLES,  C,  J.  In  January,  1897,  the  appellant,  who 
was  then  living  at  Moultrie,  Ohio,  was  the  owner  of  certain 
warrants  against  the  respondent  county.  Appellant  then  left 
Ohio,  and  went  to  Alaska,  leavingsaid  warrants  with  his  wife, 
as  his  agent.  During  said  month  the  auditor  of  said  respond- 
ent county  sent  by  mail  to  the  wife  of  appellant  to  Moultrie, 
Ohio,  notice  that  some  of  said  warrants,  amounting  to  the 
sum  of  $245.06.  including  interest  thereon  from  the  date  of 
registry  of  said  warrants  at  the  rate  of  7  per  cent,  per  annum, 
would  fall  due  and  be  payable  by  said  treasurer  on  the  27th 
day  of  January,  1897.  Thereupon  the  said  wife  of  appellant 
forwarded  said  warrants  by  mail  to  the  said  treasurer  of 
Custer  county,  who  received  said  warrants  at  Challis,  in  the 
said  county.  The  said  treasurer,  on  the  27th  day  of  January, 
1897,  drew  his  check,  as  treasurer  of  the  respondent  county, 
upon  the  bank  of  C.  Bunting  &  Co.,  bankers,  Blackfoot, 
Idaho,  payable  to  the  order  of  appellant,  for  the  sum  of 
$245.06,  and  then  mailed  the  same  to  the  said  wife  of  appel- 
lant at  Moultrie,  Ohio,  who  received  the  same  on  the  2d  day 
of  February,  1897.  Thereupon,  and  prior  to  the  15th  day  of 
February,    1897,   the  said   county  treasurer,    by  writing  sent 

*See  generally,  Haggerty  v.  Baldwin  (Mich.),  4  Bank.  Cas.  611,  and 
foot-note. 
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through  the  mail,  notified  said  wife  of  appellant  that  other 
warrants  then  held  by  appellant  against  said  respondent 
county,  amounting  to  $367.50,  would  be  paid  at  his  office  in 
Challis  on  the  last-named  date.  Thereupon  said  wife  of 
appellant  forwarded  said  warrants  by  mail  to  said  treasurer  at 
Challis,  Idaho.  On  the  ii;th  day  of  February,  1897,  said 
county  treasurer  drew  his  check  upon  the  bank  aforesaid  for 
the  further  sum  of  $367.50.  and  sent  the  same  by  mail  to  the 
said  wife  of  appellant,  who  received  the  same  at  Moultrie, 
Ohio,  on  the  21st  day  of  February,  1897.  At  the  time  of  issu- 
ing said  checks  said  warrants  were  taken  up  by  said  county 
treasurer,  and  indorsed  "Paid,"  and  thereby  canceled  in  the 
usual  manner.  The  treasurer  of  said  respondent  county  kept 
considerable  of  the  public  moneys  of  said  respondent  county 
in  the  bank  of  said  C.  Bunting  &  Co.,  bankers,  at  Blackfoot, 
Idaho,  carrying  an  account  therein  in  his  own  name  as  county 
treasurer.  It  was  optional  with  parties  presenting  checks  to 
said  county  treasurer  to  receive  cash  therefor  or  checks  upon 
said  bank.  In  sending  said  warrants  to  said  county  treasurer 
the  wife  of  appellant  did  not  direct  how  the  money  was  to  be 
sent  to  her;  consequently  the  said  county  treasurer  sent  the 
checks  aforesaid.  On  the  15th  day  of  February,  1897.  the 
said  bank  failed,  and  its  doors  were  closed,  and  on  that  date 
the  district  court  of  the  Fifth  judicial  district  in  and  for  Bing- 
ham county  took  possession,  by  and  through  its  receiver,  C. 
Thum.  of  the  assets  of  said  bank.  At  the  time  of  the  failure 
of  said  bank  there  was  deposited  therein  the  sum  of  over 
$17,000  payable  to  the  treasurer  aforesaid.  Said  checks  being 
dishonored,  appellant,  in  June,  presented  the  same  to  the 
treasurer  of  respondent  county,  and  demanded  payment 
thereof,  and  offered  to  return  said  checks.  The  said  warrants 
so  held  by  appellant  had  never  been  paid,  except  in  the  man- 
ner aforesaid.  Plaintiff  had  no  knowledge  whatever  of  the 
transactions  between  his  said  agent  and  the  treasurer  of  said 
respondent  county  until  long  after  said  bank  had  failed.  The 
above  facts  were  found  by  the  trial  court,  and  the  following 
conclusions  of  law  predicated  thereon  by  said  court:  "That 
the  defendant  is  not  liable  to  the  plaintiff  upon  the  claims 
sued  on  in  this  action,  and  that  plaintiff  is  not  entitled  to 
judgment  herein,  and  that  the  claims  of  the  plaintiff  are  not 
valid  claims  against  the  county  of  Custer."  On  the  14th  day 
of  December,  1900,  appellant  presented  to  the  board  of  county 
commissioners  of  the  respondent  county  his  claim  based  upon 
the  said  warrants  which  had  been  so  taken  up  by  said  county 
treasurer,  which  claim  was  in  writing,  duly  itemized,  and 
verified  by  the  oath  of  Texas  Angel,  agent  for  the  appellant. 
On  the  2ist  day  of  January,  1901,  the  said  board  of  county 
commissioners  acted  upon  said  claim,  and  rejected  and  dis- 
allowed the  same.  From  the  order  disallowing  said  claim 
appellant  appealed  to  the  district  court,  and  upon  hearing   in 
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said  court  the  above  findings  of  fact  and  conclusions  of  law 
were  made,  and  judgment  thereon  duly  rendered  and  entered 
against  appellant  and  in  favor  of  the  respondent  county  dis- 
missing said  action,  from  which  judgment  this  appeal  is 
brought. 

It  is  urged  upon  behalf  of  the  respondent  county  that  appel- 
lant was  not  sufficiently  diligent  in  presenting  said  checks  at 
the  banking  house  of  C.  Bunting  &  Co.,  bankers,  at  Black- 
foot,  for  which  reason  appellant  cannot  recover  herein.  Sec- 
tion 3546,  Rev.  St.,  provides  as  follows:  "If  a  bill  of  exchange 
payable  at  sight  or  on  demand,  without  interest,  is  not  duly 
presented  for  payment  within  ten  days  after  the  time  in  which 
it  could,  with  reasonable  diligence  be  transmitted  to  the 
proper  place  for  such  presentment,  the  drawer  and  indorser 
are  exonerated,  unless  such  presentment  is  excused."  In  re- 
gard to  the  first  check  it  will  be  seen  that  from  the  2d  day  of 
February,  the  time  that  appellant's  agent  received  same, 
until  said  bank  closed  its  doors  and  failed  to  do  business,  there 
was  intervening  13  days.  The  court  found  as  a  fact  that  by 
the  usual  course  of  mail  it  required  four  days  to  transmit  said 
check  from  Moultrie,  Ohio,  to  Blackfoot,  Idaho.  If  immedi- 
ately mailed  upon  receipt  of  same  by  appellant's  agent  at 
Moultrie,  Ohio,  on  the  2d  day  of  February,  it  should  have 
reached  Blackfoot  on  the  6th  day  of  February,  but,  in  addi- 
tion to  the  reasonable  time,  the  statute  allows  10  days,  and 
from  the  6th  to  the  1 5th  day  of  February,  is  only  9  days ;  hence, 
under  this  statute,  we  are  not  authorized  to  hold  that  the 
appellant  is  guilty  of  negligence  in  not  presenting  said  check 
at  said  bank  for  payment  prior  to  the  failure  of  said  bank. 
As  to  the  second  check  the  facts  show  that  it  was  drawn  and 
mailed  to  appellant's  agent  upon  the  day  that  said  bank  failed 
and  closed  its  doors,  hence  no  question  of  negligence  in  not 
presenting  said  check  is  chargeable  to  appellant.  Under  the 
circumstances  we  are  of  the  opinion  that  said  checks  did  not 
pay  said  indebtedness  evidenced  by  said  warrants.  As  this 
court  has  held,  said  fund  of  said  county  in  said  bank  was  a 
trust  fund  belonging  to  said  county,  and  recoverable  by  the 
county,  and,  if  said  county  has  not  recovered  the  same  (no 
showing  is  made  in  the  record  as  to  whether  it  has  or  not), 
the  fault  is  not  that  of  appellant.  The  respondent  county 
could  reach  such  funds;  the  appellant  could  not. 

Touching  the  question  that  appellant  could  have  demanded 
cash  of  said  treasurer  in  payment  of  said  warrants,  we  do  not 
see  how  the  respondent  county  was  injured  in  that  regard. 
As  between  the  creditor  of  the  county  and  the  county,  the 
county  treasurer  is  the  agent  of  the  latter,  and  must  in  law  be 
held  responsible  to  the  creditor  for  the  acts  of  its  agent.  The 
board  of  county  commissioners  have  supervision  and  control 
over  the  office  of  county  treasurer,  and  should  see,  as  it  is  their 
duty  to  do,  that  the  public  moneys  of  the  county   applicable 
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to  the  payment  of  its  debts  should  be  paid  thereon,  and  not 
hoarded  in  banking  institutions,  to  be  used  for  private  pur- 
poses. In  our  opinion,  no  rule  of  law,  principle  of  equity,  nor 
common  justice,  would  throw  any  portion  of  this  loss  upon 
the  appellant.  Under  the  facts  found  it  was  the  duty  of  the 
district  court  to  reverse  the  order  of  the  county  commis- 
sioners, with  instructions  to  allow  the  same. 

The  judgment  appealed   from  is  reversed.     Costs  awarded 
to  appellant. 

SULLIVAN  and  STOCKSLAGER,  JJ.,  concur. 
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Iron   City  Nat.    Bank  of  Llano  v.  Fifth  Nat.    Bank  of 

San  Antonio. 

(Court  of  Civil  Appeals  of  Texas,  Jan.  7,  1903.) 

[71  S.  W.  Rep.  612.] 

Deposits  by    Bank  in  Other  Bank — Application  of  Deposits— Authority 
of  Cashier. 

Where  the  cashier  of  plaintiff  bank  had  directed  defendant  bank  to 
apply  plaintiff's  deposit  to  the  payment  of  a  loan  to  the  cashier,  and 
there  was  no  evidence  of  any  understanding-  between  the  cashier  and 
any  of  defendant's  officers  when  the  deposit  was  made  that  it  should  be 
so  applied,  an  instruction,  in  an  action  to  recover  the  deposit,  that  if 
plaintiff's  deposit  account  with  defendant  was  begun  and  agreed  to  be 
made  on  the  part  of  the  cashier,  and  was  accepted  on  the  part  of  defend- 
ant's officers,  with  the  intention  or  understanding  on  the  part  of  the 
cashier  and  any  of  defendant's  officers  that  the  deposit  should  be  used 
to  satisfy  the  loan  made  or  to  be  made  by  defendant  to  the  cashier,  then 
the  jury  should  find  for  plaintiff,  was  properly  refused. 
Same — Same — Same — Knowledge  of  Defendant  Bank. 

Where  there  was  no  proof  that  defendant  bank  had  any  knowledge  of 
the  want  of  authority  of  plaintiff's  cashier  to  direct  the  application  of 
plaintiff's  deposit  with  defendant  to  the  cashier's  own  indebtedness  to 
defendant,  and  there  was  positive  evidence  that  defendant's  officers 
knew  nothing  of  the  cashier's  misappropriation  of  the  money,  and 
defendant  claimed  that  plaintiff  was  estopped  to  recover  the  money  so 
applied,  it  was  not  error  for  the  court  to  fail  to  condition  such  estoppel 
on  the  fact  of  defendant's  ignorance  as  to  the  cashier's  authority. 
Same — Same — Same — Repudiation, 

Plaintiff's  cashier,  who  was  insolvent,  instructed  defendant  bank  to 
apply  plaintiff's  deposit  in  payment  of  his  individual  notes,  which  was 
done  ;  and  at  the  end  of  the  month  defendant  sent  plaintiff  a  statement 
showing  the  payment.  It  was  the  duty  of  plaintiff's  bookkeeper  and 
teller  to  examine  such  statements,  and  the  bookkeeper  and  at  least  one 
director  examined  the  statement ;  and  the  director  questioned  the  cash- 
ier in  regard  to  the  items,  and  testified  that  he  was  not  satisfied  with 
the  answers  given.  The  cashier  remained  with  plaintiff  for  at  least 
six  months  thereafter,  and  several  months  later  became  a  fugitive  from 
justice,  subsequent  to  which  plaintiff  sued  defendant  to  recover  the 
money  misapplied  :  held,  that  it  was  the  duty  of  plaintiff's  officers  to 
examine  defendant's  statement,  and  to  have  notified  defendant  of  any 
want  of  authority  of  the  cashier  within  a  reasonable  time,  and  that 
plaintiff,  by  its  failure  so  to  do,  was  precluded  from  recovering  the 
money. 

Appeal  from  district  court,  Bexar  county;  J.  L.  Camp, 
Judge. 

Action  by  the  Iron  City  National  Bank  of  Llano  against 
the  Fifth  National  Bank  of  San  Antonio.  From  a  judgment 
in  favor  of   defendant,  plaintiff  appeals.     Affirmed. 

Chas.  L.  Lauderdale,  for  appellant. 

Shook  &  Vander  Hoeven  and  Newton  &  Ward,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  the  appellant  to  re- 
cover of  appellee  the  sum  of  $5,018.65,  alleged  to  have  been 
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unlawfully  appropriated  by  appellee.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  appellee.  This  is  a  second 
appeal  of  the  case.     47  S.  W.  533. 

The  facts  are  substantially  as  follows:  Some  time  early 
in  May,  1894,  W.  O.  Richardson  borrowed  $10,000  from  appel- 
lee, giving  it  one  note  for  $7,000  and  another  for  $3,000,  and 
depositing  with  it  70  shares  of  the  capital  stock  of  appellant 
as  collateral.  At  or  about  the  time  he  was  negotiating  for 
the  loan  of  the  money,  Richardson  was  elected  appellant's 
cashier,  and  immediately  began  to  deposit  funds  belonging  to 
appellant  with  appellee.  On  May  11,  1894,  Richardson,  as 
cashier,  wrote  to  the  cashier  of  appellee  to  charge  the  account 
of  appellant  with  the  two  notes  given  by  him.  The  amount 
of  appellant's  deposits  was  not  sufficient  at  that  time,  how- 
ever, to  pay  off  both  notes;  but  soon  afterwards  Richardson 
had  $5,000  sent  from  the  Hanover  National  Bank  of  New 
York,  which  was  credited  on  the  larger  note,  and  the  deposits 
in  the  sum  of  $5,018.65  were  applied  to  the  payment  of  balance 
remaining  due  on  the  two  notes.  The  notes  were  marked 
"Paid,"  and  with  the  collateral  were  returned  to  Richardson. 
Other  deposits  were  afterwards  made  by  appellant  with 
appellee,  but  were  soon  drawn  out.  Notice  that  the  deposits 
had  been  applied  on  thenotes  was  given  by  appellee,  by  letter, 
to  W.  O.  Richardson,  cashier;  and  at  the  end  of  May,  1894, 
a  statement  was  sent  to  appellant,  showing  that  the  $5,018.65 
had  been  credited  on  notes.  A  statement  for  June  was  also 
sent  to  appellant,  and  both  the  statements  were  afterwards 
found  in  the  proper  place  in  the  bank  vault,  with  the  *'0.  K. " 
of  appellant's  bookkeeper  written  thereon.  The  state- 
ments were  also  seen  by  a  director  of  appellant.  To  cover 
up  the  misappropriation  of  the  $5,000,  Richardson  falsified 
appellant's  books  so  as  to  make  them  show  that  the  sum  of 
$5,000  had  been  sent  by  the  San  Antonio  bank  to  a  bank 
in  Kansas  City,  and  put  to  the  credit  of  appellant.  Rich- 
ardson at  no  time  after  he  obtained  the  loan  had  any  prop- 
erty but  the  bank  shares,  and  they  were  utterly  valueless. 
Appellant  knew,  or  could  have  known  by  the  least  diligence, 
that  Richardson  had  applied  its  money  to  the  payment  of  his 
debts.  In  December,  1894,  Richardson  was  discharged 
from  the  position  of  cashier,  and  some  months  after- 
wards was  indicted  for  embezzlement,  gave  bond,  and  then 
absconded.  In  1896,  about  two  years  after  the  misap- 
propriation of  the  money  by  Richardson,  and  after  he  had 
become  a  fugitive  from  justice,  this  suit  was  instituted. 
Appellee  did  not  know  that  Richardson  was  without  authority 
to  apply  the  money  of  appellant  as  he  did,  but  acted  in  good 
faith  throughout  the  whole  transaction.  Appellant  knew 
months  before  Richardson  was  indicted  that  the  money  had 
been  misappropriated,  but  never  at  any  time  gave  notice  to 
appellee  of  such  misappropriation  until  this  suit  was  insti- 
tuted. 
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It  was  alleged  in  a  supplemental  petition  that  appellee, 
through  its  cashier,  Engelke,  made  the  loan  to  Richardson, 
with  the  stipulation  that  the  latter  should  be  elected  cashier 
for  appellant,  and  should  cause  moneys  belonging  to  it  to  be 
deposited  with  appellee  as  security  for  the  loan  to  Richardson, 
and  that  he  should  misapply  and  appropriate  a  sufficient 
amount  of  appellant's  money  to  repay  the  said  loan.  Follow- 
ing up  the  allegation  of  conspiracy,  appellant  asked  the  fol- 
lowing special  charge:  "If  the  deposit  account  of  the  plaintiff 
was  begun  or  agreed  to  be  made  on  the  part  of  W.  O.  Richard- 
son, and  was  accepted  on  the  part  of  any  ofBcer  or  officers  of  the 
defendant,  with  the  intention  or  understanding  on  the  part  of 
said  Richardson  and  any  officer  or  officers  of  the  defendant 
that  such  deposit  or  deposits,  or  any  part  thereof,  should  be 
used  and  applied  to  pay  or  satisfy  the  loan  made  or  to  be  made 
by  the  defendant  to  said  Richardson,  or  any  part  of  said  loan, 
or  in  any  way  to  secure  the  payment  of  said  loan,  or  any 
part  of  it,  then  you,  the  jury  in  this  case,  must  return  a  verdict 
in  favor  of  the  plaintiff. "  The  refusal  to  give  the  charge  is 
made  the  subject  of  the  second  assignment  of  error.  There 
was  not  a  particle  of  testimony  tending  to  prove  any  such  under- 
standing as  that  mentioned  in  the  charge,  and  it  was  therefore 
properly  refused.  Not  only  was  there  no  proof  that  appellee 
had  any  knowledge  of  the  want  of  authority  in  Richardson  to 
make  the  disposition  that  he  did  of  the  bank's  funds,  butthexe 
was  direct  and  positive  evidence  that  the  officers  of  appellee 
knew  nothing  of  Richardson's  misappropriation  of  the 
money,  and  fully  believed  that  he  had  authority  to  do  what 
he  did.  Therefore  it  was  not  error  for  the  court  to  fail  to 
condition  estoppel  as  to  appellant  on  the  fact  of  ignorance  on 
the  part  of  the  appellee  as  to  Richardson's  authority  to  apply 
the  funds  of  appellant  as  he  did.  Under  the  facts,  the  court 
might  have  instructed  the  jury  that  appellee  was  ignorant  of 
Richardson's  lack  of  authority. 

The  court  instructed  the  jury  that,  when  a  statement  of  its 
account  was  sent  by  the  San  Antonio  bank  to  the  Llano  bank, 
it  was  the  duty  of  the  officers  of  the  latter  to  examine  the 
statement  within  a  reasonable  time,  and  to  notify  the  San 
.Antonio  bank,  if  the  authority  of  Richardson  was  questioned, 
and  a  failure  to  examine  the  statement,  or  a  failure  to  notify 
the  San  Antonio  bank  of  Richardson's  lack  of  authority, 
would  preclude  a  recovery  on  the  part  of  the  appellant  if 
appellee  sustained  any  pecuniary  injury  by  such  failure.  In 
the  fifth  assignment  of  error,  complaint  is  made  of  that  charge, 
because  there  was  no  evidence  tending  to  show  that  it  was  the 
duty  of  any  one  to  examine  the  statement,  except  the  man 
whose  desire  it  was  to  conceal  the  statement  from  the 
bank.  There  was  testimony  to  the  effect  that  the  book- 
keeper and  at  least  one  director  examined  the  state- 
ment, and  the  latter  questioned  Richardson  in  regard  to  the 
items,  and  swore  that  he   was  not  satisfied  with  the  answers 
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given.  It  was  shown  to  be  the  duty  of  the  bookkeepr  and 
teller  to  examine  such  statements.  Under  the  same  state  of 
facts  in  this  case  the  supreme  court  held  that  it  was  the  duty 
of  appellant  to  examine  the  statement  within  a  reasonable 
time,  and  give  notice  to  appellee  of  the  want  of  authority  in 
Richardson.  Fifth  Nat.  Bank  of  San  Antonio  v.  Iron  City 
Nat.  Bank  of  Llano,  92  Tex.  436,  49  S.  W.  368.  When  this 
case  was  before  this  court  on  a  former  appeal,  it  was  held 
that  there  was  no  evidence  that  tended  to  show  that  the  San 
Antonio  bank  was  injured  by  a  failure  to  give  notice.  47  S. 
W.  533.  The  supreme  court  concluded  that  the  finding  that 
there  was  no  such  evidence  raised  a  question  of  law,  upon 
which  they  disagreed  with  this  court.  That  court  enumerated 
the  following  grounds  upon  which  it  was  held  injury  to  the 
San  Antonio  bank  might  be  predicated  by  a  jury:  "Had  the 
notice  been  promptly  given  when  the  statement  was  received, 
the  San  Antonio  bank  might  have  been  able  (i)  to  show  by 
Richardson,  who  continued  months  thereafter  to  be  such 
cashier,  that  he  in  fact  had  such  authority,  whereas  it  is  now 
compelled,  after  a  lapse  of  two  years,  to  submit  to  the  testi- 
mony of  the  other  officers  of  Llano  bank  (Bank  v.  Morgan, 
117  U.  S.  96,  6  Sup.  Ct.  657,  29  L.  Ed.  811);  (2)  to  have,  by 
legal  proceedings  or  moral  suasion,  in  some  measure  protected 
itself  against  loss."  The  reasons  given  by  the  supreme  court 
expand  the  basis  upon  which  prejudice  to  the  party  pleading 
estoppel  may  be  predicated  to  an  extent  that  almost  eliminates 
it  as  one  of  the  necessary  elements  of  that  defense,  for  it  would 
seem  that  nothing  could  be  more  unsubstantial  than  the 
privilege  of  having  the  testimony  of  a  criminal  with  which  to 
confront  honest  men,  or  the  satisfaction  of  using  "moral 
sausion"  or  a  prosecution  against  him,  or  even  the  pleasure  of 
issuing  a  writ  of  garnishment  in  a  case  where  the  defendant 
is  insolvent,  owning  no  property,  and  owing  large  sums  of 
money,  and  no  one  owing  him  anything.  The  proof  estab- 
lished that  Richardson  had  nothing  but  some  bank  shares 
which  were  utterly  worthless.  The  supreme  court  of  Texas 
has  very  eminent  authority  for  the  position  assumed  by  it, 
however,  for  in  the  case  of  Bank  v.  Morgan,  117  U.  S.  96,  6 
Sup.  Ct.  657,  29  L.  Ed.  811,  the  same  doctrine  is  vigorously 
announced.  In  that  case  Morgan's  employees  had  raised 
checks  drawn  by  his  employer,  which  had  been  presented  to 
the  bank,  and  paid  by  it.  At  the  end  of  the  month  in  the 
passbook  of  the  employer  the  amount  of  the  checks  were 
entered,  and  a  balance  struck.  Accompanying  the  passbook 
were  the  raised  checks,  which  were  immediately  destroyed  by 
the  dishonest  employee.  Several  months  elapsed  before  the 
employer  discovered  the  forgeries,  and  the  employee  had  then 
absconded.  The  employee  had  no  property.  The  court 
said:  "Still  further,  if  the  depositor  was  guilty  of  negligence 
in  not  discovering  and  giving  notice  of  the  fraud  of  his  clerk, 
then  the  bank  was  thereby  prejudiced,  because  it  was  prevented 
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from  taking  steps,  by  the  arrest  of  the  criminal,  or  by  an 
attachment  of  his  property,  or  other  form  of  restitution.  It 
is  not  necessary  that  it  should  be  made  to  appear  by  evidence 
that  benefit  would  certainly  have  accrued  to  the  bank  from  an 
attempt  to  secure  payment  from  the  criminal.  Whether  the 
depositor  is  to  be  held  as  having  ratified  what  his  clerk  did, 
or  to  have  adopted  the  checks  paid  by  the  bank  and  charged 
to  him,  cannot  be  made,  in  this  action,  to  depend  upon  a  cal- 
culation whether  the  criminal  had  at  the  time  the  forgeries 
were  committed,  or  subsequently,  property  sufficient  to  meet 
the  demands  of  the  bank."  If  deprivation  of  the  privilege  of 
obtaining  the  testimony  of  a  man  who  had  robbed  an  insti- 
tution that  had  employed  and  trusted  him,  or  losing  the  satis- 
faction of  using  ''moral  suasion"  with  an  insolvent  defaulter, 
or  prosecution  of  a  criminal,  can  be  considered  in  prejudice 
of  the  rights  and  privileges  of  the  San  Antonio  bank,  then  it 
has  suffered  injury,  and  case  of  estoppel  has  been  established 
by  the  facts.  We  have  been  able,  however,  to  arrive  at  this 
conclusion  only  by  reason  of  the  opinion  of  the  supreme  court 
delivered  under  the  same  facts  found  in  this  record. 

It  is  urged  by  appellant  that  appellee  did  ascertain  the  fact 
of  the  misappropriation  of  the  funds  when  the  indictment  was 
returned,  and  that  the  same  means  could  have  been  used  to 
collect  the  debt  from  Richardson  then  as  could  have  been  used 
one  year  before.  At  the  time  of  the  return  of  the  indictment, 
however,  Richardson  had  been  deprived  of  his  place  as 
cashier;  and  some  of  the  means  for  compelling  a  collection 
named  by  the  Texas  supreme  court,  would  not  have  been 
practicable,  such  as  an  appeal  to  his  pride,  or  fear  of  exposure 
or  prosecution.  The  same  facts  now  in  the  record  were  be- 
fore the  supreme  court  on  the  former  appeal,  and  their  opin- 
ion is  a  full  answer  to  all  objections  as  to  insufficiency  of  the 
evidence. 

None  of  the  assignments  is  well  taken,  and  the  judgment  is 
affirmed. 

5  Bkg  Cas— 16 
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Continental    Nat.    Bank  of    New   York   v.   Tradesmen's 
Nat.  Bank  of  New  York. 

{Court  of  Appeals  of  New  York,  Jan.  20,  igojj.) 
[66  N.  E.  Rep.  1108.] 

Raised  Draft — Certification — Negligence — Liabilities. 

A  bank  neg-ligently  certified  a  raised  draft,  which  was  thereupon 
deposited  with  another  bank,  which,  relying-  on  the  neg-ligent  acts  of 
the  former  bank  in  certifj'ing-,  accepting-,  and  paying  the  draft,  parted 
with  the  moneys  on  the  demand  of  its  depositor :  held,  that  the  first 
bank  could  not  thereafter  recover  the  amount  back  as  moneys  paid  by 
mistake. 
Instructions. 

A  personal  reflection  of  the  trial  judge,  uttered  in  his  charge,  after 
the  jury  had  been  fully  informed  as  to  the  nature  of  the  cause  of  action 
and  of  the  defense,  and  correctly  instructed,  is  not  cause  for  reversal, 
unless  it  is  plain  that  the  jury  were  mislead  thereby  as  to  the  scope  of 
their  investigation. 
Raised  Draft — Certification — Negligence — Liabilities. 

Where  a  bank  negligently  certified  a  raised  draft,  and  paid  the 
amount  of  it  to  a  bank  with  which  the  draft  had  been  deposited,  and 
which,  with  reliance  on  the  acceptance,  payment,  and  retention  of  the 
instrument  by  such  bank,  paid  the  depositor,  its  liability  rests  on  the 
estoppel  arising  from  its  subsequent  acts,  and  from  its  negligence 
until  it  was  too  late  to  protect  the  bank  with  which  the  draft  was 
deposited  or  itself  from  loss,  and  not  on  the  mere  certification. 
Question  for  Jury. 

Whether  a  bank  which  paid  a  depositor  on  the  faith  of  a  raised  draft 
which  had  been  certified  by  another  bank  and  sent  to  the  clearing 
house  acted  in  good  faith  in  paying  such  draft  to  its  depositor  is  a 
question  for  the  jury,  to  be  determined  on  the  rules  of  the  clearing 
house  and  the  evidence. 
Instruction. 

An  instruction  is  properly  refused  where  the  substance  thereof  had 
been  alreadj^  covered  by  the  general  charge. 

Appeal  from  supreme  court,  appellate  division,  Second 
department. 

Action  by  the  Continental  National  Bank  of  New  York 
against  the  Tradesmen's  National  Bank  of  New  York. 
From  a  judgment  of  the  appellate  division  (69  N.  Y.  Supp.  82) 
affirming  a  judgment  for  plaintiff  for  an  unsatisfactory  amount, 
plaintiff  appeals.     Affirmed. 

The  action  was  brought  to  recover  $7,584,  with  interest;  a 
sum  which,  as  the  complaint  alleges,  was  paid  by  the  plaintiff 
to  the  defendant  under  a  mistake  of  fact.  The  following  facts 
were  disclosed  by  the  evidence  upon  the  trial:  A  cashier's 
check,  or  draft,  as  it  is  sometimes  spoken  of,  was  drawn  by 
the  Philadelphia  National  Bank,  of  Philadelphia,  Pa.,  upon 
the  plaintiff,  to  the  order  of  Henry  F.  Thompson,  for  %76, 
and  bore  the  date  of  June  7,  1894.  With  the  date  altered  to 
June  12,  1894,  and  the  sum  payable  raised  from  %y6  to  $7,660, 
this  check  was  presented  by  some   one,  on  June   13,  1894,  to 
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the  plaintiff's  paying  teller,  with  a  request  for  its  certifica- 
tion. It  was  certified,  and  on  the  same  day  it  was  deposited 
with  the  defendant  to  the  credit  of  the  payee,  Thompson,  with 
whom,  some  time  previously,  an  account  had  been  opened  as 
a  depositor.  On  the  morning  of  June  14th  the  defendant  sent 
the  check  for  payment  by  the  plaintiff  through  the  clearing 
house  in  New  York  City,  and  the  same  was  paid  in  the  ex- 
changes of  the  day;  both  banks  being  members  of  the  clear- 
ing-house association.  Between  2  and  3  o'clock  of  the  same 
day  Thompson  drew  out  from  the  defendant,  upon  his  checks, 
all  of  the  moneys  standing  to  his  credit  in  account,  except  the 
sum  of  about  $660,  disappeared,  and  was  never  found.  Later 
in  the  afternoon,  between  4  and  5  o'clock,  the  plaintiff's 
clerks  discovered  that  the  check  had  been  fraudulently  raised, 
and  at  once  looked  up  and  gave  notice  to  the  defendant's 
cashier.  This  action  was  then  instituted  to  recover  the 
amount  which  the  plaintiff  had  paid  out  upon  the  certified 
check  in  excess  of  the  amount  for  which  it  had  originally  been 
issued  to  its  payee.  It  appears  that  the  Philadelphia  bank 
kept  a  deposit  account  with  the  plaintiff,  upon  which  it  would 
draw  in  the  form  of  cashier's  checks.  When  its  account  was 
drawn  upon  in  this  way,  it  was  accustomed,  upon  the  same 
day,  to  advise  the  plaintiff,  by  letter,  of  the  same,  and  that 
practice  was  followed  in  the  present  instance.  The  letter  of 
advice  was  received  by  the  plaintiff  and  was  handed  to  the 
proper  bookkeeper,  whose  duty  it  then  became  to  keep 
and  to  observe  the  same  for  the  purposes  of  comparison 
with  the  check  when  presented.  Such  cashier's  checks 
bore  serial  numbers,  and  these  numbers  would  be 
stated  in  the  letters  of  advice.  That  was  also  done  in 
the  present  instance.  When,  on  June  13th,  certification 
of  this  cashier's  check  was  demanded,  the  teller  asked  of  the 
bookkeeper  about  its  correctness,  exhibiting  it  to  him,  and  he 
received  an  affirmative  answer.  As  was  his  duty,  he  made  the 
requisite  entries  of  the  certification,  except  that  he  omitted 
to  enter  the  serial  number  which  the  check  bore.  When,  in 
the  afternoon  of  the  day,  the  bookkeeper  came  to  post  his 
books,  he  observed  that  the  serial  number  of  the  check,  which 
had  been  certified,  was  lacking  in  the  teller's  entry  of  the 
certification,  and,  the  general  bookkeeper's  attention  having 
been  called  to  this  important  omission,  he  said  that  they 
would  wait  until  the  check  came  in.  On  the  following  morn- 
ing the  check  was  received  from  the  clearing  house  by  the 
plaintiff,  but  the  discovery  of  its  fraudulent  alterations  in  date 
and  in  amount  was  not  made  until  after  4  o'clock  in  the  after- 
noon, and  resulted  then  from  comparison  with  the  letter  of 
advice.  According  to  the  rules  and  practice  with  respect  to 
clearances  of  checks,  drafts,  etc.,  by  banks  which  are  mem- 
bers of  the  clearing-house  association,  the  same  are  brought  to 
the  clearing  house  at  10  o'clock  in  the  morning  of  the  day  fol- 
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lowing  their  deposit,  and  such  exchanges  are  then  made  be- 
tween various  banks  that,  within  half  an  hour,  each  bank  has 
received  back  the  drafts  made  upon  it.  Its  account  with  the 
clearing  house  will  then  make  it  appear  either  as  a  debtor,  by 
reason  of  the  sum  total  of  the  drafts  upon  it  exceeding  in 
amount  that  of  those  held  by  it  upon  other  banks,  or  as  a 
creditor  if  the  converse  be  the  fact.  If  it  is  a  debtor  in  the 
day's  exchanges,  it  must  pay  the  balance  appearing  against  it 
between  12:30  and  1:30  o'clock  to  the  manager  of  the  clearing 
house;  while,  if  a  creditor,  it  must  receive  the  balance  appear- 
ing due  to  it  from  the  manager  at  i  :30,  or  as  soon  thereafter 
as  the  amounts  can  be  made  up  and  proved.  By  another  pro- 
vision of  the  clearing-house  rules  all  checks,  drafts,  etc.,  which 
are  missent,  or  are  not  good,  for  any  cause,  are  to  be  returned 
on  the  same  day  to  the  bank  from  which  they  came,  and  claims 
arising  upon  the  same  are  to  be  adjusted  directly  with  the 
particular  bank  concerned,  and  "should  be  made  before  3 
o'clock  of  the  same  day."  On  June  14th,  both  the  plaintiff 
and  the  defendant  appeared,  as  the  result  of  the  day's  ex- 
changes, to  be  creditors  of  the  clearing  house,  and  the 
balances  in  their  favor  were  paid  by  the  manager.  It  was 
proved  that  upon  the  receipt  by  the  plaintiff  from  the  clear- 
ing house  of  the  checks,  drafts,  etc.,  in  the  exchanges  of  the 
morning,  according  to  the  usual  practice,  the  same  were 
sorted  in  convenient  bundles;  the  certified  checks  being 
separated  for  comparison  with  entries.  All  checks  were 
finally  canceled  by  perforation,  and  this  procedure  never 
occupied  to  exceed  three  hours  of  time;  being,  therefore,  pre- 
sumably completed  by  or  before  1 130  o'clock.  It  also  appears 
that  Thompson,  the  payee  of  the  check  and  depositor  with 
the  defendant,  was  unknown  to  the  latter,  having  been  re- 
cently accepted  as  a  customer,  without  any  reliable  informa- 
tion concerning  him.  When  he  desired  to  draw  out  the 
moneys  from  the  defendant,  between  2  and  3  o'clock  of  the 
afternoon  of  June  14th,  the  paying  teller  first  ascertained  that 
his  checks  were  drawn  upon  a  deposit  account  made  up,  with 
the  exception  of  a  few  dollars,  from  the  previous  day's  deposit 
of  the  certified  check,  and  then  paid  out  the  moneys  in  re- 
liance thereupon.  The  defendant's  paying  teller  also  testified 
that  in  the  course  of  his  experience  the  custom  was  for  banks 
to  make  reclamations  between  half  past  12  and  half  past  i 
o'clock  of  the  day,  and  they  were  made  upon  the  paying 
teller.  The  case  was  submitted  to  the  jury,  and  a  verdict  was 
rendered  for  the  plaintiff  for  a  sum  which  represented  the 
balance  remaining  with  the  defendant  to  the  credit  of  its 
depositor,  and  which  defendant  conceded  to  the  plaintiff. 
The  judgment  upon  the  verdict  has  been  unanimously  affirmed 
by  the  appellate  division  in  the  First  department  upon  the 
plaintiff's  appeal  from  the  unsatisfactory  verdict,  and  an 
appeal  has  been  further  taken  to  this  court. 
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George  W.  Wickersham,  for  appellant. 
Charles  E.  Rushmore,  for  respondent. 

GRAY,  J.  (after  stating  the  facts).  This  case  comes  to  us 
upon  questions  of  law  raised  by  exceptions  taken  upon  the 
trial.  All  questions  of  fact  depending  upon  conflicting  testi- 
mony, or  upon  inferences  from  the  evidence  adduced,  have 
been  forever  settled  by  the  unanimous  affirmance  of  the  judg- 
ment at  the  appellate  division.  It  is  quite  obvious,  as  well 
from  the  nature  of  the  pleadings  as  from  the  course  of  the 
trial,  that  the  questions  to  be  decided  by  the  jury  related  to 
the  negligence  of  the  plaintiff  in  giving  certification  to  the 
check  when  it  was  in  possession  of  a  letter  of  advice  showing 
that  the  check  had  been  raised  since  its  issuance;  to  its  con- 
tinuing neglect  to  ascertain  the  alterations  in  the  check  when 
received  through  the  clearing  house  exchanges  on  the  follow- 
ing morning,  and  thereupon  to  make  a  reclamation  upon  the 
defendant  within  a  reasonable  or  the  usual  time  for  so  doing; 
and,  lastly,  to  what  justification,  if  any,  the  defendant  had  in 
paying  out  to  its  deposit  or  the  moneys  represented  by  his 
deposit  of  the  certified  check.  The  verdict  of  the  jury  must 
be  regarded  as  establishing  all  these  questions  adversely  to  the 
plaintiff,  and  we  must  consider  the  plaintiff  as  having  been 
culpably  negligent  in  its  course  of  dealing  with  the  check, 
which,  indeed,  was  not  disputed,  and  the  defendant  as  having 
paid  out  the  moneys  in  good  faith,  relying  upon  what  the 
known  facts  appeared  to  represent.  The  right  of  a  bank, 
certifying  a  check  erroneously,  to  bring  an  action  to  recover 
back  moneys  paid  upon  the  certified  check  as  moneys  paid  by 
mistake,  as  a  general  proposition,  is  not  questioned.  If  there 
was  nothing  more  of  the  case  than  that  fact,  the  plaintiff's 
right  of  recovery  would  be  undoubted;  but  its  negligence  in 
certifying  the  check  was  continued  in  subsequently  accepting 
and  paying  it,  with  the  result  that,  in  reliance  upon  the 
apparent  attitude  and  the  acts  of  the  certifying  bank,  and  in 
the  usual  course  of  business,  the  defendant  parted  with  the 
moneys  upon  the  demand  of  its  depositor.  Thus  the  question 
becomes  one  of  where,  as  between  the  parties,  the  burden  of 
the  loss  shall  rest.  The  verdict  of  the  jury  having  determined 
the  plaintiff  to  have  been  the  culpably  negligent  one,  the 
judgment  should  settle  that  question,  unless  some  error  of  a 
material  character  has  been  committed  upon  the  trial. 

The  principal  error  which  the  plaintiff  insists  upon  is  to 
that  portion  of  the  charge  in  which  the  trial  judge  said  to  the 
jury  that:  ''The  question  seems  to  me  to  be  narrowed  down 
to  a  single  one,  and  that  is  whether  the  Continental  National 
Bank,  at  the  time  that  they  certified  the  draft  of  the 
Philadelphia  Bank  drawn  upon  it,  were  guilty  of  culpable 
negligence  in  doing  so.  That  appears  to  be  about  the  ques- 
tion involved  in  this  case.  And  that  is,  as  I  understand,  the 
question  as  stated  by  Mr.  Justice  Ingraham  in  his  opinion  in 
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this  case  on  appeal."  To  this  observation  of  the  trial  judge 
the  plaintiff  excepted,  and  it  is  argued  in  support  of  the  ex- 
ception that  it  enlarged  the  rule  of  law  with  respect  to  the 
effect  of  certification  as  it  had  been  established  by  the 
decisions,  and  that  the  jurors  were  left  to  find  adversely  to 
the  plaintiff,  irrespective  of  whether  the  defendant  had  paid 
out  the  moneys  to  its  depositor  in  reliance  upon  the  plaintiff's 
payment  of  the  certified  check.  That  this  expression  of 
opinion  by  the  trial  judge  could  not  have  prejudiced  the 
plaintiff's  case,  I  entertain  no  doubt.  Upon  its  face  it  was 
but  a  personal  reflection  of  the  trial  judge,  and  not  actually  an 
instruction  to  the  jury.  It  was  uttered  after  the  jury  had 
been  informed  as  to  the  nature  of  the  cause  of  action  and  of 
the  defense,  and  after  they  had  been  correctly  instructed  as  to 
the  legal  effect  of  the  certification  of  a  check,  by  a  citation 
from  the  opinion  of  this  court  in  Clews  v.  Association,  89  N. 
Y.  418,  42  Am.  Rep.  303.  The  observation  was  followed  im- 
mediately by  a  reference  to  the  decision  of  the  appellate 
division  upon  the  case,  as  it  had  come  up  from  a  former  trial 
of  the  issues.  The  opinion  then  rendered  in  that  court  was 
quoted  from  in  the  following  language:  "It  was  at  least  a 
question  for  the  jury  to  determine  whether  or  not,  with  the 
knowledge  of  the  facts  which  had  been  communicated  to  the 
officers  of  the  plaintiff,  it  was  culpable  negligence  on  their  part 
to  receive  this  draft,  as  they  did,  on  the  morning  of  June  14th, 
at  about  half  past  ten  o'clock,  without  examination  or  verifica- 
tion, and  to  retain  it  until  after  two  o'clock;  and  if  the  jury 
should  find  in  the  affirmative,  and  that  the  defendant  made 
the  payment  to  its  depositor  relying  upon  the  acceptance  and 
payment  of  the  draft  by  the  plaintiff,  the  defendant  would  be 
exonerated  from  liability  for  anything  more  than  the  amount 
remaining  in  its  hands  to  the  credit  of  the  fraudulent  depositor, 
when  notice  of  the  forgery  was  given  to  the  defendant. "  The 
trial  judge  added:  ''That  is  the  rule  which  lam  bound  to 
adopt  in  this  case,  because  we  are  all  bound  by  the  decision 
of  the  appellate  division  of  this  court."  The  jury  was  thus 
distinctly  told  that  in  law  the  plaintiff  was  precluded  from  re- 
covering back  the  amount  which  it  had  paid  upon  the 
fraudulent  check  only  if  "the  defendant  made  the  payment 
to  its  depositor  relying  upon  the  acceptance  and  payment  of 
the  draft  by  the  plaintiff. "  Thereafter  the  facts  in  evidence 
were  reviewed,  and  the  rule  of  law  which  the  trial  judge  had 
announced  as  controlling  in  the  case  was  repeated  in  similar 
language  at  the  close  of  the  charge.  I  do  not  think  that  we 
should  isolate  the  particular  observation  which  was  objected 
to,  in  order  to  find  error.  The  observation  should  be  con- 
sidered in  connection  with  the  whole  of  the  charge  upon  the 
subject,  and  error  could  only  be  predicated  if,  upon  such  con- 
sideration, it  was  plain  that  the  jury  may  have  been  misled  as 
to  the  scope  of  their  investigation.  Standing  alone,  an 
inference  was,  of  course,  possible  from  the  casual   expression 
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of  the  trial  judge  as  to  how  the  question  appeared  to  him;  but 
the  jurors  were  distinctly  and  repeatedly  informed  as  to  what 
the  law  obliged  them  to  determine.  They  were  instructed 
that  the  defendant's  reliance  upon  the  acceptance  and  pay- 
ment of  the  check  by  the  plaintiff  was  a  necessary  adjunct  to 
an  affirmative  finding  of  culpable  negligence  in  the  plaintiff 
in  order  to  support  a  verdict  for  the  defendant.  Assuming 
that  the  trial  judge's  remark  was  incorrect  by  itself,  it  could 
have  had  no  effect  upon  the  jurors'  minds.  They  were  care- 
fully instructed  by  what  considerations  they  should  reach  a 
conclusion  upon  the  relative  rights  of  the  parties.  Indeed, 
their  attention  was  directed  to  the  importance  of  determining 
at  what  time  the  draft  was  paid  by  the  exchange  of  checks, 
and  they  were  told  that  "it  makes  some  difference  in  this 
case  as  to  when  that  took  place.  *  *  *  The  question  is 
when  it  was  paid."  While  the  certification  was  an  initial 
fault,  which  might  be  regarded  as  inducing  the  subsequent 
careless  conduct  of  plaintiff's  clerks,  it  is  quite  significant  that 
the  trial  judge  did  not  leave  the  case  with  the  jury  upon  the 
proposition  that  that  fault  was  sufficient,  alone,  to  charge  the 
plaintiff  with  the  loss.  In  emphasizing  the  first  act  of  certi- 
fying the  check  as  the  feature  which,  under  the  circumstances, 
most  impressed  him,  the  trial  judge  did  not  mislead  the  jury; 
because,  if  that  was  culpable  negligence,  the  plaintiff  had 
come  under  a  responsibilty  from  which  it  should  and  might 
have  discharged  itself  by  the  exercise  of  ordinary  care.  In 
failing  to  do  so,  we  have  a  situation  where  the  plaintiff's 
negligence  was  unbroken,  and  which  estops  it  from  raising  a 
question  about  the  insufficiency  of  certification  alone  to  charge 
it  with  the  loss. 

There  is  no  question  but  that  the  liability  or  obligation 
which  a  bank  assumes  in  certifying  a  check  drawn  upon  it  is 
well  settled  by  decisions  of  this  court,  and  with  such  definite- 
ness  of  expression  as  to  lend  to  the  rule  thus  settled  the 
greatest  weight.  See  Marine  Nat.  Bank  v.  National  City 
Bank,  59  N.  Y.  67,  17  Am.  Rep.  305;  Clews  v.  Association,  89 
N.  Y.  419,  42  Am.  Rep.  303.  In  Marine  Nat.  Bank  v. 
National  City  Bank  the  plaintiff  sued  to  recover  from  the 
defendant  moneys  which  were  alleged  to  have  been  paid  by 
mistake.  A  check  on  the  former  had  been  altered  as  to 
date,  payee,  and  amount,  and  on  presentation  had  been  duly 
certified.  It  was  deposited  with  the  defendant,  and  on  the 
following  morning  its  amount  was  paid  by  the  plaintiff.  The 
depositor  with  the  defendant  was  unaware  of  the  alterations, 
and,  relying  upon  the  certification  alone,  had  given  to  the 
person  offering  the  certified  check  its  equivalent  in  gold.  A 
judgment  recovered  by  the  plaintiff  was  upheld  by  this  court, 
and  the  doctrine  was  laid  down  in  strong  language  that  the 
certifying  bank  was  not  deemed  to  warrant  otherwise  as  to  the 
check  certified  than  the  genuineness  of  the  drawer's  signature 
and  the  sufficiency  of  his  credit,   and  it  was  said  that  "there 
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is  no  ground  of  reason  or  authority  for  extending  the  rule  to 
matters  not  being  expecially  within  the  knowledge  of  the  cer- 
tifying bank. "  In  that  case  there  was  no  question  of  a  loss 
by  the  defendant.  It  still  had  the  moneys,  and  the  question 
was  solely  as  to  its  liability  to  refund  them  for  having  been 
paid  under  a  mistake  of  fact.  It  had  not  changed  its  position. 
In  Clews  V.  Association,  105  N.  Y.  398,  11  N.  E.  814,  114 
N.  Y.  76,  20  N.  E.  852,  the  question  discussed  in  the  opinion 
was  as  to  the  liability  of  the  defendant  upon  a  foreign  draft 
which  it  had  certified,  and  which  certification  it  had,  upon 
the  inquiry  of  a  clerk  of  the  plaintiffs,  pronounced  to  be  good. 
At  the  time  of  certification  the  draft  had  been  altered  in  date, 
name  of  payee,  and  amount.  The  inquiry  was  made  by  the 
plaintiffs  before  taking  it  in  payment  for  some  bonds.  It  was 
held,  as  in  the  Marine  Nat.  Bank  Case,  that  the  defendant's 
liability  was  like  that  of  the  acceptor  of  a  draft,  and  its  cer- 
tification "guarantied  the  genuineness  of  the  drawer's  signa- 
ture, and  represented  that  it  had  funds  of  the  drawer  in  its 
possession  sufficient  to  meet  the  check,  and  it  engaged  those 
funds  should  not  be  withdrawn  from  it  by  the  drawer  to  the 
prejudice  of  any  bona  fide  holder  of  the  check,  and  the  cer- 
tificate did  not  impose  upon  the  defendant  any  further  or 
greater  responsibility."  It  was  said  that:  "When  a  check 
has  been  raised  by  some  person  without  authority  before  cer- 
tification, the  certifying  bank  cannot  be  called  upon,  in  con- 
sequence of  its  certification,  to  pay  the  amount  of  the  raised 
check;  and  when  a  bank  has  thus  certified  a  raised  check  by 
mistake,  and  subsequently  pays  the  money  thereon,  without 
any  culpable  negligence  on  its  part,  it  can  recover  the  amount 
thus  paid  as  money  paid  by  mistake," — citing  authorities. 
"The  certification  of  a  check,"  it  was  observed,  "never  im- 
ports that  there  is  money  in  the  bank  absolutely  applicable 
to  the  payment  of  the  amount  named  in  the  check.  *  *  * 
It  simply  imports  that  the  drawer  has  money  to  the  amount 
of  the  check,  which  will  not  be  withdrawn,  and  which  will  be 
paid  upon  the  check  if  it  is  properly  payable  thereon."  In 
that  case,  which  had  several  trials,  a  judgment  finally  re- 
covered by  the  plaintiffs  was  affirmed,  because  it  rested  upon 
a  finding  by  the  jury  of  culpable  negligence  in  the  defendant 
in  having  answered  the  inquiry  by  the  plaintiffs  without 
referring  to  the  information  which  it  possessed.  In  the 
Marine  Nat.  Bank  Case  Judge  Allen  took  occasion  to  remark 
that,  if  the  court  had  unduly  limited  the  liability  of  the  cer- 
tifying bank,  and  had  denied  the  potency  of  the  act  of  cer- 
tification, which,  for  the  convenience  of  business  transactions, 
it  was  thought  it  should  have,  the  remedy  was  in  the  modifica- 
tion of  the  form  of  the  certificate  so  as  to  express  the  enlarged 
obligation  contended  for. 

The  rule  of  law,  as  laid  down  in  these  cases,  with  respect  to 
the  effect  of  certification,  should  have  no  amplification.  In- 
deed,   the  concession  is  made  by  the  respondent  that  certifi- 
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cation  does  not  guaranty  the  genuineness  of  any  portion 
of  the  body  of  the  check,  and  that  no  duty  rests 
upon  the  certifying  bank  to  make  inquiry  relative  to  such 
genuineness;  and  upon  the  request  of  the  plaintiff  the  jury 
was  instructed  to  similar  effect.  The  rule  rests  upon  the 
plain  reason  that  a  certifying  bank  is  bound  to  know  the  sig- 
nature of  its  depositor  and  the  condition  of  his  account  with 
it,  but  that  it  is  not  bound  to  know  the  handwriting  of  the 
body  of  the  check.  Certification,  therefore,  within  the 
authorities,  as  in  the  case  of  the  acceptance  of  a  bill  of  ex- 
change, has  reference  to  facts  which  are  legitimately  chargea- 
ble to  the  knowledge  of  the  certifying  bank,  and  not  to  any 
other  fact  about  the  paper.  Story,  Bills,  §§  262,  263;  Bank 
of  Commerce  v.  Union  Bank,  3  N.  Y.  230;  National  Bank  of 
Commerce  of  New  York  v.  National  Mechanics'  Banking 
Ass'n  of  New  York,  55  N.  Y.  211,  14  Am.  Rep.  232;  Marine 
Nat.  Bank  v.  National  City  Bank,  supra. 

The  liability  of  the  plaintiff  to  bear  this  loss  does  not  rest 
upon  the  mere  certification  of  the  draft.  It  arises  by  reason 
of  the  estoppel  which  its  continued  neglect  had  worked. 
When  the  plaintiff  so  tardily  discovered  the  alterations  in  the 
check,  it  was  then  too  late  to  protect  itself  or  the  defendant 
from  loss.  The  money  was  no  longer  under  the  control  of  the 
latter.  Certification  had  given  to  the  check  a  measure  of 
currency  by  its  guaranty  of  signature  and  of  funds;  and  the 
defendant,  in  the  due  and  regular  course  of  the  banking  busi- 
ness, having  paid  out  the  moneys  upon  warrantable  presump- 
tions of  correctnes  and  of  payment,  the  plaintiff  should  not 
be  heard  upon  its  demand  for  the  repayment  of  the  moneys. 
The  plaintiff  was  guilty  of  culpable  negligence  in  certifying 
the  check  and  in  paying  and  retaining  it  thereafter,  and,  these 
facts  being  established,  it  would  be  highly  inequitable  to 
admit  its  right  to  recover.  The  remark  of  the  trial  iudge 
may  well  be  regarded  "as  a  justifiable  reduction  of  the  facts 
proved  to  the  proposition  stated  by  him,  which,  if  not  correct 
in  law,  when  taken  alone,  does  not  constitute  reversible  error, 
because  of  its  explanation  from  the  context. 

It  is,  then,  urged  by  the  appellant  that  the  court  erred  in 
refusing  to  charge,  upon  its  request,  "that  under  the  constitu- 
tion of  the  New  York  Clearing-House  Association  *  *  * 
checks  presented  by  one  member  against  another  member  are 
not  actually  paid  until  three  o'clock  in  the  afternoon  of  the 
day  on  which  they  are  delivered  at  the  clearing  house  to  the 
bank  against  which  they  are  drawn,"  and  "that  a  check  or  draft 
presented  to  the  bank  on  which  it  is  drawn  through  the  New 
York  Clearing  House  cannot  be  considered  as  paid  until  (i) 
either  the  drawee  bank  has  paid  into  the  clearing  house  the 
amount  which  it  owes  to  the  clearing  house  as  a  result  of  the 
previous  day's  transactions,  or  (2)  it  has  received  from  the  clear- 
ing house  the  amount  due  to  it  as  a  result  of  the  said  trans- 
actions."    To    the     first    request    the    trial    judge    replied 
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that  he  "declined  to  charge  any  further  than  he  had  already 
charged  the  jury,"  and  he  declined  the  second  "because  that 
was  a  question  of  fact  for  the  jury."  It  is  not  quite  percepti- 
ble how  the  second  request  has  any  relevancy  upon  the  facts 
of  this  case.  In  his  charge  the  trial  judge  had  instructed  the 
jury  that,  as  the  two  banks  "were  both  members  of  the  clear- 
ing-house association,  they  were  both  bound  by  the  rules  of 
the  association,"  and  they  "might  take  the  rules  of  the 
association  *  *  *  into  consideration  in  determining  as  to 
when  the  draft  was  paid  in  the  exchange  of  checks.  *  *  * 
The  question  is  when  it  was  paid.  The  Continental  Bank 
claims  that,  as  soon  as  it  discovered  the  forgery,  which  was 
about  four  o'clock  in  the  afternoon,  it  gave  all  the  notice  it 
could  give,  under  the  circumstances,  to  the  Tradesmen's 
Bank."  The  argument  is  made  that  by  refusing  to  charge 
the  requests  the  court  submitted  the  construction  of  the  clear- 
ing-house rules  to  the  jury,  and  therefore  erred.  I  do  not 
think  that  that  was  the  case.  It  was  a  question  of  fact,  upon 
the  evidence,  as  to  whether  the  defendant  was  entitled  to  re- 
gard the  check  as  paid.  The  clearing-house  rules  do  estab- 
lish periods  of  time  at  or  within  which  the  daily  exchanges  of 
checks  and  payments  of  resultant  balances  shall  be  made. 
The  hour  for  making  exchanges  is  lo  o'clock  precisely.  When 
the  daily  exchanges  are  completed  at  the  clearing  house,  the 
banks  which  appear  as  debtors  to  the  clearing  house  are 
obliged  to  pay  the  balances  against  them  between  12:30  and 
1:30  p.  m.,  and  balances  in  their  favor  are  to  be  paid  at  1:30 
o'clock,  or  as  soon  thereafter  as  they  can  be  made  up.  As  to 
reclamations  arising  upon  checks  or  drafts  not  good  for  any 
cause,  and  which  are  to  be  made  directly  between  the  banks 
concerned,  the  clearing-house  rule  simply  provides  that  they 
"should  be  made  before  3  o'clock."  In  this  case  both  the 
plaintiff  and  the  defendant  were  creditors  of  the  clearing  house, 
and  they  were  paid.  The  plaintiff  made  no  reclamation  upon 
the  defendant  until  between  4  and  5  o'clock  in  the  afternoon. 
According  to  the  testimony  of  the  defendant's  clerk,  it  had 
been  customary  to  make  reclamations  between  half  past  12 
and  half  past  i  o'clock  of  the  day.  It  was  clearly, 
in  my  opinion,  a  question  for  the  jury  to  say,  upon 
a  consideration  of  the  provisions  of  the  rules  and  of 
the  evidence  in  the  case,  whether  the  defendant  was 
warranted  in  considering  the  check  as  one  that  had  been 
paid.  In  the  next  place,  I  do  not  think  that  the  plaintiff  is  in 
a  position  to  take  this  objection,  in  view  of  its  own  negligent 
conduct.  The  clearing-house  rules  had  no  application  to  the 
case.  The  question  was  one  of  the  good  faith  of  the  defend- 
ant in  paying  out  the  moneys  to  its  depositor  when  it  did,  and 
that  was  one  purely  of  fact  upon  all  the  evidence,  which  the 
verdict  of  the  jury  has  settled.  It  was  not  one  to  be  determ- 
ined by  a  construction  of  the  rules  of  the  clearing  house. 
It  is  further  urged  by  the  appellant  that  the  court  erred  in 
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refusing  to  charge,  at  its  request,  "that  the  plaintiff  owed  no 
duty  to  the  defendant  to  compare  the  draft  in  question  with 
the  letter  of  advice  from  the  Philadelphia  National  Bank  be- 
fore accepting  the  same,  and,  making  no  representation  to 
the  defendant  as  to  the  genuineness  of  the  body  of  the  draft,  it 
is  not  now  estopped  from  showing  that  the  money  was  paid 
under  a  mistake  of  fact,  and  should  be  refunded."  The  trial 
judge  declined  to  charge  in  that  respect  further  than  he  had 
referred  to  the  subject-matter  in  his  charge.  I  think  that 
there  was  no  error  in  the  ruling.  What  the  trial  judge  had 
said  in  the  charge  had  sufficiently  covered  the  subject  of  the 
request.  It  may  be  true  that  the  plaintiff  owed  no  duty  of 
the  kind  to  the  defendant  in  particular,  but  that  is  not  the 
determining  question.  The  question  was  whether  the  plain- 
tiff had  been  so  culpably  neglectful  of  its  general  duty,  after 
giving  the  check  the  currency  imparted  by  its  certification, 
and  had  been  so  careless  in  the  matter,  as  tp  estop  it  from 
recovering  in  this  action.  The  trial  judge  had  instructed  the 
jury,  in  effect,  that,  as  the  law  was  settled,  the  fact  of  a  cul- 
pable neglect  in  certifying  the  check  must  be  accompanied  by 
the  further  facts  of  its  acceptance  and  payment,  and  of  the 
payment  by  the  defendant  to  its  depositor  in  reliance  there- 
upon. The  estoppel  upon  the  plaintiff  was  created  by  its 
whole  negligent  conduct  from  the  first  error  in  certifying  the 
check  to  the  subsequent  errors  of  its  payment  and  retention. 
I  think  that  no  material  errors  were  committed  upon  the  trial, 
and  that  the  case  was  fairly  submitted  to  the  jury  upon  the 
questions  of  fact  which  it  involved. 

For  the  reasons  given,  the  judgment  should  be  affirmed, 
with  cost. 

BARTLETT  and  WERNER.  JJ.,  concur.  PARKER, 
C.  J.,  and  HAIGHT,  MARTIN,  and  VANN,  JJ.,  concur  in 
the  result,  and  in  the  opinion  except  in  so  far  as  it  seems  to 
undertake  to  define  the  boundaries  of  certification  of  checks, 
and  as  to  all  that  is.said  in  that  direction  no  opinion  is  ex- 
pressed, it  not  being  deemed  necessary. 

Judgment  affirmed. 
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Curtice  v.  Crawford  County  Bank  et  al. 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  October  27,  1902.) 
[118  Fed.  Rep.  390.] 

Banks— Lien  on  Stock — Rights  of  Pledgee. 

The  lien  of  a  bank  upon  its  stock,  given  by  statute,  for  any  indebted- 
ness  to  it  from  the  stockholder,  is  subject  to  the  lien  of  a   pledgee   of 
such    stock,  where  the  indebtedness  to  the  bank  was  contracted   subse- 
quent to  the  pledge  and  after  the  bank  had  notice  of  it. 
Same — Notice  to  President. 

The  president  of  a  bank,  to  whom  a  pledgee  of  stock  exhibited  the 
certificate  held  by  him  to  ascertain  with  certainty  that  it  had  been 
regularly  issued,  stating  the  fact  of  the  pledge,  received  such  infor- 
mation while  acting  in  his  official  capacity,  and  the  bank  was  thereby 
charged  with  notice  of  the  pledge,  so  as  to  render  its  statutory  lien  on 
the  stock  for  a  loan  subsequently  made  to  the  pledgor,  although  some 
two  or  three  years  afterwards,  subject  to  the  rights  of  the  pledgee, 
whose  debt  had  not  been  paid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

This  action  was  brought  by  James  M.  Curtice,  the  appel- 
lant, against  the  Crawford  County  Bank  and  E.  B.  Pierce, 
administrator  of  Robert  S.  Hynes,  deceased,  the  appellees, 
to  foreclose  a  lien  on  two  certificates  of  stock,  being  cer- 
tificate No.  133,  dated  March  15,  i8q4,  and  certificate  No.  108, 
dated  July  16,  1891,  representing  together  240  shares  of  stock, 
both  of  which  had  been  issued  by  the  Crawford  County  Bank, 
on  the  dates  aforesaid,  in  favor  of  R.  S.  Hynes.  It  will  suffice 
to  say,  concerning  the  bill  of  complaint,  that  it  alleged  the 
following  facts,  in  substance:  That  in  1888  Curtice  had 
loaned  to  the  Crawford  County  Bank,  hereafter  referred  to  as 
the  bank,  and  to  Robert  S.  Hynes,  its  then  cashier,  the  sum 
of  $5,000,  taking  as  collateral  security  for  the  loan  certain  cer- 
tificates of  stock  in  the  bank  to  the  amount  of  $7,500;  that  in 
1889  the  note  of  the  bank  for  $3,000  was  retired,  and  that,  in 
place  of  the  two  notes  originally  executed,  Hynes  gave  his 
individual  note  to  Curtice  in  the  sum  of  $5,000,  which  was 
secured  by  the  stock  originally  pledged;  that  on  March  15, 
1894,  the  amount  due  on  said  note,  with  accumulated  interest, 
was  $8,400,  for  which  sum  a  new  note  was  executed  by  Hynes, 
which  latter  note  was  secured  by  a  pledge  of  three  certificates 
of  stock,  being  certificates  Nos.  106,  108,  and  133.  represent- 
ing stock  to  the  amount  of  340  shares  in  the  defendant  bank, 
standing  in  the  name  of  Hynes;  that  on  July  17,  1895,  a  por- 
tion of  the  latter  note  having  been  paid,  Curtice  surrendered 
to  Hynes  certificate  No.  106,  representing  100  shares  of 
stock,  but  retained  certificate  No.  133,  for  40  shares,  and  cer- 
tificate No.  108,  for  200  shares,  as  collateral  security  for  the 
balance  of  the  indebtedness  then  due;  that  on  the  filing  of  the 
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bill  there  was  due  to  Curtice,  on  the  aforesaid  note,  the  sum 
of  $7,000,  which  was  secured  by  the  shares  of  stock  last  afore- 
said; and  that,  notwithstanding  the  fact  that  the  bank  had 
knowledge  of  all  the  transactions  aforesaid,  whereby  the  stock 
was  pledged  by  Hynes  to  Curtice,  it  was  asserting  a  superior 
statutory  lien  on  the  stock  for  a  sum  largely  in  excess  of  its 
value,  for  loans  which  it  had  made  to  Hynes  after  it  had 
knowledge  that  he  had  pledged  the  stock.  In  its  answer  to 
the  bill  the  defendant  bank  averred  that,  at  the  time  the  com- 
plainant loaned  money  to  Hynes  and  received  the  aforesaid 
certificates  in  pledge,  Hynes  was  indebted  to  the  bank  in  the 
sum  of  $i6,84S.92,  and  that  at  the  time  it  made  such  advances 
to  Hynes  it  had  no  knowledge  whatever  that  Hynes  was  in- 
debted to  Curtice,  or  that  he  had  pledged  his  bank  stock  to 
secure  the  payment  of  such  indebtedness,  as  was  alleged  in 
the  bill.  The  bank  accordingly  prayed  that  its  lien  might  be 
declared  superior  and  paramount  to  the  lien  asserted  by  the 
complaint,  if  he  had  any.  The  case  was  tried  on  the  afore- 
said issues,  and  upon  a  cross-bill  which  was  interposed  by  the 
bank,  wherein  it  prayed  for  a  foreclosure  of  its  lien,  not  only 
upon  certificates  of  stock  Nos.  io8  and  133,  but  upon  three 
other  certificates,  Nos.  106,  107,  and  134,  which  had  also  been 
issued  in  the  name  of  Hynes.  The  lower  court  decreed  that 
the  lien  of  the  defendant  bank  on  certificates  Nos.  108  and  133 
was  superior  and  paramount  to  the  lien  or  claim  which  was 
asserted  by  the  complainant.  To  reverse  such  decree  the 
complainant  prosecuted  an  appeal  to  this  court. 

W.  C.  Scarritt  and  O.  L.  Miles,  for  appellant. 

James  F.   Read  (James  B.  McDonough,   on  the  brief),  for 
appellees. 

Before   SANBORN   and    THAYER,   Circuit   Judges,   and 
LOCHREN,  District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case   as  above, 
delivered  the  opinion  of  the  court. 

On  the  trial  in  the  circuit  court  there  was  no  substantial 
controversy  over  the  fact  that  Curtice,  the  complainant, 
loaned  a  considerable  sum  of  money  to  Robert  S.  Hynes,  he 
being  at  that  time  the  cashier  of  the  defendant  bank,  as  far 
back  as  the  year  1888,  1889,  or  1890,  and  that  this  indebted- 
ness had  never  been  fully  discharged.  For  the  purposes  of 
the  trial  it  was  admitted  that,  when  Hynes  died  (an  event 
which  seems  to  have  occurred  during  the  summer  of  1896), 
he  owed  the  complainant,  Curtice,  and  the  defendant  bank, 
the  sums  which  they  respectively  claimed ;  and  by  its  decree  the 
lower  court  found  that  the  amount  due  to  Curtice,  when  the 
decree  was  entered,  was  $5,791.26,  and  that  the  amount  due 
to  the  bank  was  the  sum  of  $17,608.92,  most  of  which  latter 
sum  consisted  of  advances  made  by  the  bank  to  a  firm  of 
which  Hynes  was  a   member,  subsequent  to  September  23, 
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1893.     Nor   was  there  any    controversy   over   the  fact  that 
Curtice  had  in  his  possession  two  certificates  of  stock,  namely, 
certificate  No.  108,  for  200  shares,  issued  by  the  defendant  bank 
on  July  16,  1891,  and  certificate  No.  133,  for  40  shares,  issued  by 
it  on  March    15,    1894,  and   that  these  certificates  had  been 
pledged  by    Hynes,  at  least  as  early  as  March   15,    1894,  to 
secure    his    indebtedness    to    Curtice,   which    at  that  date 
amounted  to  $8,400.     The  note  for  $8,400  executed  on  March 
15,  1894,  was  produced,  and  it  contained  a  pledge  of  the   two 
certificates  in  question,  as  well  as  a  pledge  of  certificate  No. 
106,  which  was  surrendered  to  Hynes  on  July  17,  1895;  a  part 
of  the  indebtedness  having  at  that  time  been  paid.     The  real 
controversy  in   the  case  arose  over   certain   issues   of   fact, 
namely,    whether  either  of  the  aforesaid  certificates,  Nos.  108 
and  133,  was  given  in  pledge   to  Curtice  prior  to  September 
23,  1893,  and  whether   the    bank   had   notice   of   the   pledge 
when  it  began  to   make  large  advances  to  the  firm  of  which 
Hynes  was  a  member,  subsequent  to  the  last-mentioned  date. 
Before  considering  these  issues  of  fact  it  should   be  stated 
that  the  laws  of  the  state  of  Arkansas,  under  which  the  defend- 
ant bank  was   organized  (Sand.  &  H.  Dig.  Ark.  §  1342),  gave 
the  bank  a  lien   upon    the   stock  in    controversy  for  all  of 
Hynes'  indebtedness  to  it;  but  the  lower  court  held,  and  we 
think  correctly,  that,  notwithstanding  this  statute,  the  lien  of 
a  pledgee  of  its  stock  would  prevail  over  the  lien  of  the  bank, 
so  far  as  those   debts   of  the   shareholder   to    the  bank  were 
concerned  that  were  contracted  by  the  stockholder  subsequent 
to  the  pledge  and  after  the  bank  had  notice  thereof.     It  fol- 
lowed from  this  ruling,  which  is  not  seriously  challenged,  that 
if  Curtice  acquired   either   of   the   certificates  aforesaid  from 
Hynes  as  security  for   his  claim  prior  to  September  23,  1893, 
and  the   bank   had   knowledge   of  the  fact,   its  lien  for  such 
advances  would  have  to  be  postponed  in  favor  of  the  superior 
lien  of  the  pledgee.     It  is  proper  to  observe,  further,  in  this 
connection,  that   Curtice  admitted  that  he  did  not  acquire 
certificate  No.  133  until  March  15,  1894;  and  as  Hynes  was  at 
that  time  indebted  to  the  bank  for  an  overdraft  to  the  amount 
of  $28,213,  of  which  amount   something   over  $17,000  is  still 
unpaid,  the  complainant  cannot,  as  a  matter  of  course,  assert 
a  superior  lien  as  respects  that  certificate.     The  controversy, 
therefore,  is  confined   substantially  to  the  questions  of   fact 
above  mentioned,  namely:     Did   Curtice  hold  certificate  No. 
108  in  pledge  prior  to  September  23,    1893,  after  which  date 
the   bulk  of   the    advances    to    Hynes    were    made.-*     And, 
secondly,  had  the  bank  been  notified,  prior  to  that  time,  that 
Curtice   held   the  stock   represented    by  that    certificate  in 
pledge.'' 

The  plaintiff  testified,  in  substance,  that  stock  certificate 
No.  108  was  in  his  possession  as  pledgee  prior  to  March  15, 
1894.  when  the  note  of  that  date  was  executed  by  Hynes.  He 
claimed  that  he  had  always  held  certificates  of   stock  in  the 
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defendant  bank,  in  pledge,  since  Hynes  first  became  indebted 
to  him  in  the  year  1888  or  1889.  He  admitted  that  there  had 
been  some  changes  in  the  certificates  thus  pledged  to  him, 
owning  to  the  fact  that  the  bank  had,  on  one  or  two  occasions, 
increased  its  stock,  and  on  that  account  had  called  in  its  old 
certificates,  and  issued  others  in  lieu  thereof;  but  he  insisted 
that,  notwithstanding  such  exchange  of  certificates,  he  had 
always  held  stock  of  the  bank  in  pledge  to  secure  his  loan  to 
Hynes,  since  the  latter  became  his  debtor,  and  had  never 
been  without  such  security.  And,  as  respects  the  particular 
certificate  now  in  controversy  (No.  108),  he  stated  that  his  im- 
pression was  that  this  particular  certificate  was  delivered  to 
him  in  the  year  1891,  when  he  took  a  renewal  note  for  the 
loan,  and  that  it  had  been  in  his  possession  continuously  since 
that  date.  Curtice  further  testified  that  on  one  occasion  he  ad- 
vised Jesse  Turner,  Sr.,  who  was  the  president  of  the  defendant 
bank,  that  he  held  certain  of  the  bank's  stock  in  pledge  to 
secure  an  indebtedness  of  Hynes,  and  at  the  same  time  ex- 
hibited to  Turner  the  certificates  which  he  so  held.  His 
statement  was,  in  substance,  that  having  been  requested  by 
Hynes,  on  one  occasion,  to  send  in  the  certificate  or  cer- 
tificates which  he  held  in  pledge,  and  to  take  new  ones  in 
their  place,  owing  to  an  increase  of  the  bank's  capital,  he 
called  at  the  bank  to  make  such  exchange,  Hynes  being  at  the 
time  cashier  of  the  bank;  that  when  he  called  at  the  bank  the 
stock  book  was  opened  in  his  presence,  and  that  he  discovered 
that  Turner,  as  president,  had  signed  certain  stock  certificates 
in  blank;  that,  as  this  seemed  an  unusual  proceeding,  he  took 
the  new  certificate  or  certificates,  which  Hynes  attested  and 
delivered  to  him,  to  the  president,  to  be  sure  that  the  stock 
was  issued  under  proper  authority;  and  that  on  this  occasion 
he  exhibited  the  certificates  to  Turner,  told  him  that  they  had 
been  issued  by  Hynes  as  collateral  security  for  a  debt  which 
he  owed  Curtice,  and  that  he  also  inquired  concerning  the 
value  of  the  stock  at  that  time.  The  complainant  was  unable 
to  state  definitely  when  this  latter  incident  occurred;  but  he 
located  it,  as  nearly  as  he  was  able  to  do,  in  the  year  1890  or 
1891, — the  latter  year  being  the  one  in  which  certificate  No. 
108  was  issued. 

The  learned  trial  judge  seems  to  have  disregarded  all  of  the 
aforesaid  testimony  as  being  unworthy  of  belief,  holding, 
apparently,  that  there  was  no  evidence  worthy  of  credence 
showing  that  Curtice  held  any  stock  of  the  bank  in  pledge 
until  March  15,  1894,  after  Hynes  had  become  heavily  in- 
debted to  the  bank.  As  the  issue  to  be  determined  is  purely 
one  of  fact,  it  would  subserve  no  useful  purpose  to  go  over  the 
testimony  in  detail,  and  we  shall  not  undertake  to  do  so. 
Curtice  undoubtedly  made  some  mistakes  in  stating  the 
details  of  some  of  his  transactions  with  Hynes,  which  had 
been  quite  numerous,  and  the  dates  when  particular  inter- 
views occurred  and  when   certain  certificates   of  stock  were 
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pledged  to  him;  but  such  mistakes  as  he  made  in  these  re- 
spects are  no  greater  than  might  have  been  expected  of  a 
witness  who  was  testifying  wholly  from  his  recollection  of 
transactions  which  had  occurred  seven  or  eight  years  pre- 
viously. Considering  his  testimony  as  a  whole,  he  appears  to 
have  testified  fairly  and  with  an  evident  intent  to  state  the 
facts  as  they  were.  We  have  read  his  testimony  carefully, 
and  are  unable  to  discover  therein  any  instances  of  intentional 
prevarication  which  would  authorize  us  to  reject  all  of  his 
evidence  as  being  entirely  untrustworthy,  as  the  lower  court 
appears  to  have  done.  The  circumstance  of  his  interview 
with  Turner,  in  which  he  exhibited  his  certificates  to  ascer- 
tain if  they  were  lawfully  issued,  was  one  of  those  incidents 
that  would  naturally  remain  fixed  in  the  memory,  although 
the  precise  date  of  the  occurrence  could  not  be  remembered. 
After  reading  all  of  the  evidence,  which  is  preserved  in  the 
record,  attentively,  in  the  light  of  admitted  facts  and  in  the 
light  of  surrounding  circumstances  concerning  which  there  is 
no  dispute,  we  have  reached  the  conclusion  that  Curtice  con- 
tinuously held  stock  of  the  defendant  bank  in  pledge  in  greater 
or  less  amounts,  as  collateral  security  for  the  loan  which  he 
made  to  Hynes,  from  and  after  the  year  1889  until  the  com- 
mencement of  this  action;  that  certificate  No.  108,  being  the 
one  now  particularly  in  controversy,  was  turned  over  to  Cur- 
tice as  soon  as  it  was  issued, — that  is  to  say,  on  July  16,  1891, 
or  shortly  thereafter;  that  this  certificate,  or  possibly  an 
earlier  one,  in  lieu  of  which  it  was  issued,  was  in  fact  exhib- 
ited to  Jesse  Turner,  Sr.,  the  president  of  the  bank,  in  the  year 
1890  or  1891,  most  likely  in  the  latter  year,  immediately  after 
it  was  issued;  and  that  he  was  notified  at  the  time  that  the 
stock  had  been  assigned  to  him  by  Hynes  as  collateral 
security  for  an  indebtedness  and  was  then  held  by  him  as  such 
security.  We  are  of  opinion  that  the  evidence  is  ample  to 
sustain  these  conclusions  of  fact,  and  that  the  case  should  be 
decided  accordingly. 

It  is  strenuousy  urged,  however,  that  even  if  it  be  true  that 
Turner,  the  president  of  the  defendant  bank,  was  notified,  in 
the  year  1891,  that  Curtice  was  holding  a  part  of  Hynes' 
stock  in  the  bank  as  security  for  a  debt,  yet  that  such  notice 
did  not  affect  the  bank  with  knowledge  of  the  fact  com- 
municated, because  such  knowledge  was  not  acquired  by 
Turner  while  he  was  acting  for  the  bank  and  in  the  discharge 
of  his  duties  as  president.  It  is  further  said  that  because 
Turner  did  not  take  part  in  making  the  loans  to  Hynes  sub- 
sequent to  September  23,  1893,  and  as  it  was  not  shown  that 
he  ever  communicated  the  knowledge  which  he  possessed  to 
the  other  officers  of  the  bank,  who  did  make  such  loans,  the 
bank's  lien,  therefore,  is  not  impaired  by  his  knowledge 
acquired  in  the  manner  aforesaid.  It  is  no  doubt  true  that  a 
corporation  is  not  affected  generally  by  knowledge  which  is 
obtained  by  one  of  its  executive  officers  or  agents  when  he 
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is  not  engaged  in  the  transaction  of  its  business,  although  it  is 
held  that  if  such  officer  subsequently  engages  in  a  transaction 
for  and  in  behalf  of  his  company,  in  which  the  knowledge  so 
acquired  outside  of  the  line  of  his  duties  becomes  material 
and  important,  the  corporation  may  be  affected  therein  by 
the  knowledge  of  its  agent.  Bank  v.  Cushman,  121  Mass. 
490;  Innerarity  v.  Bank,  139  Mass.  332,  334,  i  N.  E.  282,  c;2 
Am.  Rep.  710.  The  converse  of  the  first  branch  of  the  fore- 
going proposition  is  equally  true, — that  a  corporation  is 
bound,  generally,  by  knowledge  which  is  acquired  by  one  of 
its  executive  officers  when  that  officer  is  engaged  in  the  legiti- 
mate transaction  of  the  company's  business.  Holden  v. 
Bank,  72  N.  Y.  286,  292;  Bank  v.  Campbell,  4  Humph.  394; 
Bank  v.  Irons  (C.  C.)  8  Fed.  i;  Birmingham  Trust  &  Sav- 
ings Co.  v.  Louisiana  Nat.  Bank,  99  Ala.  379,  13  South.  112, 
20  L.  R.  A.  600.  In  the  present  case  it  appeared  that  Cur- 
tice's sole  object  in  exhibiting  his  certificates  of  stock  to 
Turner,  they  having  been  signed  by  the  latter  in  blank,  was 
to  ascertain  if  Hynes,  the  cashier,  had  authority  to  issue  them 
to  himself  as  he  had  done.  This  information  he  sought  from 
the  proper  officer,  by  exhibiting  the  certificates,  without  mak- 
ing any  direct  inquiry;  and  in  explanation  of  his  action  he 
informed  him  that  the  certificates  had  been  assigned  to  him- 
self as  collateral  security  for  a  loan.  Under  these  circum- 
stances we  are  of  opinion  that  Turner  must  be  regarded  as 
having  been  acting  for  the  bank  when  he  received  notice  that 
the  stock  was  held  in  pledge  by  Curtice,  and  that  the  knowl- 
edge which  v/as  acquired  in  the  course  of  that  interview 
affected  the  bank  generally,  even  if  it  was  not  communicated 
to  the  other  executive  officers.  It  was  at  least  knowledge  of 
a  fact  which  ought  to  have  been  communicated  to  the  other 
officers  of  the  corporation  to  govern  their  future  action. 
When  one  acquires  or  is  about  to  acquire  a  certificate  of  stock 
in  a  corporation,  he  is  clearly  entitled  to  seek  information 
from  the  president,  who  has  signed  the  certificate,  if  he  enter- 
tains any  doubt  of  its  regularity  or  whether  it  was  lawfully 
issued,  and  information  which  is  given  in  response  to  such  an 
inquiry  is  communicated  by  the  officer  in  an  official  capacity 
while  acting  within  the  scope  of  his  duty. 

We  conclude,  therefore,  that  the  advances  which  were  made 
to  Hynes  by  the  defendant  bank,  subsequent  to  September 
23,  1893,  must  be  regarded  as  having  been  made  with  knowl- 
edge that  the  shares  of  stock  represented  by  certificate  No. 
108,  dated  July  16,  1891,  were  pledged  to  Curtice  as  security 
for  a  debt.  It  is  true  that  these  advances  were  not  made  until 
some  time  after  the  knowledge  in  question  bad  been  acquired; 
but  it  cannot  be  said  to  have  been  the  duty  of  the  pledgee  of  the 
stock  to  have  given  other  notices  from  time  to  time  that  it 
had  not  been  redeemed  and  that  he  still  held  it.  It  was  rather 
the  duty  of  the  bank,  before  it  made  advances  to  Hynes  (if 
the  loans  were  made  in  reliance  on  its  statutory  lien),  to  have 
5  Bkg  Cas— 17 
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ascertained  if  Curtice  still  held  the  stock  in  pledge,  inasmuch 
as  it  had  once  been  advised  that  such  was  the  fact,  and  it  had 
received  no  notice  that  a  different  state  of  affairs  existed  or  that 
the  stock  had  been  redeemed. 

The  result  is  that  the  decree  of  the  circuit  court  was 
erroneous  in  the  respect  heretofore  indicated,  and  the  same 
should  be  modified  to  the  extent  of  ordering  that  the  pro- 
ceeds of  the  sale  of  stock  certificate  No.  io8,  after  deducting 
its  pro  rata  of  the  costs  of  the  action  in  the  circuit  court,  be 
applied  first  to  the  payment  of  the  indebtedness  due  from  the 
estate  of  Robert  S.  Hynes,  deceased,  to  the  appellant,  and 
that  any  sum  which  may  remain  after  such  indebtedness  and 
accrued  interest  is  discharged  be  applied  on  the  claim  of  the 
Crawford  County  Bank.  It  is  so  ordered,  and  that  the  costs  in 
this  court  be  taxed  against  the  appellees. 
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Warren  et  al.  v.  Robison  et  al. 

(Supreme  Court  of  Utah,  Dec.  13,  igo2.) 
[70  Pac.  Rep.  989.] 

Banks— Depreciation  in  Value  of  Stocic— Liability  of  Officers.* 

The  directors  and  officers  of  a  bank  can  only  be  held  for  the  deprecia- 
tion in  value  of  its  stock  to  the  extent  that  such   depreciation  is  due   to 
their  neg-ligence,  and  are  not  responsible  for  any  part  of  it  which  is  the 
result  of  errors  of  judgment. 
Same — Same— Loans — Liability  of  Officers  to  Stockholders. 

In  an  action  by  stockholders  of  a  bank  ag-ainst  the  directors  and 
officers  to  recover  for  depreciation  of  stock,  the  court  found  that  a 
certain  loan  was  made  by  the  general  manager  surreptitiously  and 
without  the  knowledge  of  three  of  the  directors,  two  of  whom  were 
at  the  time  out  of  the  state  on  important  business,  and  one  of  whom 
was  sick,  and  that  the  loan  was  for  some  time  concealed  by  the  man- 
ager. When  the  directors  discovered  that  the  loan  had  been  made,  they 
made  all  reasonable  efforts  to  collect  it :  held,  that  these  three  direct- 
ors were  guilty  of  no  neglect  of  duty  making  them  liable  to  stock- 
holders for  loss  on  the  loan. 
Legal  Conclusions. 

A  finding  of  the  trial  court  that  a   certain  course  of  conduct  was  neg- 
ligence is  a  conclusion  of  law. 
Cashier— Loans— Liability  to  Stockholders. 

In  an  action  by  stockholders  of  a  bank  against  the  directors  and 
officers  to  recover  for  depreciation  of  stock,  it  was  found  that  by  the 
cashier's  contract  of  employment  it  was  agreed  that  he  should  not  be 
charged  with  the  responsibility  of  making  loans  or  selecting  securi- 
ties. The  vice  president  and  manager  of  the  bank  was  president 
of  a  corporation  of  a  speculative  character  and  financially  un- 
sound, to  the  knowledge  of  the  cashier,  who  was  also  an  officer 
of  the  corporation.  Without  the  knowledge  of  the  cashier,  the 
manager  negotiated  a  loan  from  the  bank  to  the  corporation, 
on  its  note  indorsed  by  a  solvent  firm.  The  cashier,  under  the  instruc- 
tions of  the  manager,  entered  the  amount  of  the  loan  to  the  credit  of 
the  corporation,  and  paid  it  out  on  the  corporation's  checks :  held,  that 
the  cashier  was  not  guilty  of  negligence  or  of  any  violation  of  his 
duties  to  the  bank,  making  him  liable  to  the  stockholders  for  any  paift 
of  the  amount  lost  by  the  loan. 
Solvency — Presumptions. 

Every  man  is  presumed  solvent  until  shown  to  be  insolvent. 
Depreciation    in    Value  of  Stock— Effect  of  Assignor's    Knowledge  on 
Stockholder's  Rights. 
A  stockholder  in  a  bank,  who  obtained  her  stock  from  a  director  who 
had  knowledge  of  the  prior  commission   of   certain  negligent  acts   by 
the  directors   and   stockholders,    causing   depreciation  in  the  value  of 
the  stock,  was  not   precluded  from   recovering  for  such  negligence  by 
reason  of  her  assignor's  knowledge. 
Parties — Substitution. 

Under  Rev.  St.  ^  2920,  providing  that  an  action  or  proceeding  does 
not  abate  by  the  death  of  a  party,  but  that  in  such  case  the  court  may- 
allow  the  action  to  be  continued  by  a  representative,  etc.,  it  will  be 
presumed,  where   the   record  shows  that  a   substitution  has  been  made 

*As  to  the  right  of  holders  of  shares  of  bank  stock  to  maintain 
action  against  officers  for  negligence,  see  Zinn  v.  Baxter  (Ohio),  4 
Bank.  Cas.  74  ;  Morgan  v.  King  (Colo.),  3  Bank.  Cas.  101. 
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because  of  the  death  of  parties  plaintiff,  that  the  representatives  were 
appointed  by  a   court  of   competent   jurisdiction,  and  that  the  order  of 
substitution  was  regularly  made. 
Same — Same — New  Pleadings. 

A  party  substituted  under  Rev.  St.  §  2920,  as  plaintiff,  on  the  death 
of  the  original  plaintiff,  was  not  required  to  file  new  pleadings. 

Appeal  from  district  court,  Weber  county;  W.  M.  McCarty, 
Judge. 

Action  by  Eliza  Warren  and  others,  against  Theodore 
Robison  and  others.  From  the  judgment  all  the  parties 
appeal.     Modified. 

M.  D.  Lessenger,  A.  J.  Weber,  Elijah  Farr,  J.  N.  Kimball, 
and  W.  L.  Maginnis,  for  appellants. 

Lindsay  R.  Rogers,  E.  M.  Allison,  Jr.,  and  T.  D.  Johnson, 
for  respondents  and  cross-appellants. 

STEWART,  District  Judge.     This  action  was  instituted  on 
behalf  of  plaintifis,  as  stockholders  of  defendant,  the  Citizens' 
Bank  of  Ogden,  and  all  stockholders  and  creditors  and   others 
similarly   situated    who  might   thereafter   join,    against  the 
defendants,  for  an  accounting  and  for  damages  alleged  to  have 
been  occasioned  by  reason  of  negligence  in  the   management 
of  the  bank    by   its  directors   and  officers.     The   action  was 
tried  by  the  lower  court  without  a   jury,    and  a   judgment  of 
nonsuit   granted,   from  which  judgment  plaintiffs   appealed, 
and  the  judgment  of  nonsuit  as  to  the  defendants   Maguire, 
Beeman,  Perkins,  Armstrong,  and  the  bank  was  affirmed;  but 
said  judgment  was  reversed  as  to  defendants  Brough,  Spencer 
Murphy,  Kuhn,  Wells,  Schramm,  and  Corey.    Warren  v.  Rob- 
ison, iq  Utah,  289,  57  Pac.  287,  75   Am.  St.  Rep.  734.     Pend- 
ing the  trial   from  which  this  appeal  i<^  taken,  the  defendant 
Schramm  died,  and  his  executors  were  substituted  as   parties 
defendants.     The  plaintiffs  R.  J.  Hill  and  John  Brennan  also 
died  before  the  date  of  the  second  trial.     Upon  the   second 
trial  a  judgment  was  rendered  by  the  district  court   against 
all  the  defendants  then  before  it,  holding  them  liable  to  the 
plaintiffs  in  certain  specified  amounts.     Plaintiffs  appeal   to 
this  court  from  the  judgment,  the  defendant  Brough  appeals, 
and  the  defendants   Spencer,  Murphy,  and  Kuhn  also  appeal. 
The  appeal  in  each  instance  is  taken  solely  upon  the  judgment 
roll. 

The  plaintiffs,  appellants,  assign  in  their  petition  of  error 
eight  different  errors,  but  they  may  all  be  resolved  into  one, 
viz.,  that  the  court  erred  in  awarding  judgment  on  the  find- 
ings in  favor  of  the  plaintiffs  and  against  the  defendants  for 
any  less  sum  than  $20,050,  with  interest  thereon  from  the  26th 
day  of  December,  1893.  The  court  found  in  its  findings  of 
fact  that  plaintiffs  are  the  owners  of  20oi  shares  of  the  capital 
stock  of  said  defendant,  the  Citzens'  Bank,  of  the  par  value 
of  $100  each,  and  said  appellants  contend   that  they  are  enti- 
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tied  to  recover  the  full  amount  of  stock  subscribed  for  and  paid 
for  by  them,  to  wit,  the  sum  of  $20,050,  compensating  them 
for  all  loss  which  they  sustain  by  reason  of  their  investment 
in  said  bank.  The  court  below,  in  determining  the  amount  of 
damages  plaintiffs  should  receive  as  stockholders  of  said  bank, 
by  reason  of  the  negligence  and  wrongful  acts  of  defendants, 
held  that  said  stockholders  should  be  compensated  for  the 
loss  they  actually  sustained  by  reason  of  such  neglectful  or 
wrongful  acts,  and  not  for  any  loss  sustained  without  any 
fault  or  neglect  of  defendants.  Finding  No.  29  of  the  trial 
court  is  as  follows:  "The  court  further  finds  that  the  stock  of 
plaintiffs  in  said  bank  is  worthless  and  of  no  value,"  but  does 
not  find  that  it  resulted  from  the  negligence  of  the  defendants. 
The  record  in  this  case  discloses  that  the  Citizens'  Bank  of 
Ogden  was  incorporated  with  a  paid-up  capital  stock  of 
$147,105,  transacting  a  general  banking  business;  that  plain- 
tiffs and  their  intestates  were  stockholders  in  said  bank,  and 
that  many  other  parties  than  plaintiffs  were  stockholders  in 
said  bank;  that  the  business  of  the  bank  did  not  prosper,  and 
it  had  many  losses  and  financial  reverses,  and  that,  on  Decem- 
ber 26,  1893,  it  made  a  general  assignment  for  the  benefit  of 
its  creditors.  After  paying  its  creditors,  nothing  was  left  of 
its  assets  for  the  stockholders,  and  the  stock  became  value- 
less (findings  18,  34,  and  29).  It  further  appears  from  the 
findings  that  many  of  the  errors  resulting  in  loss  to  the  bank 
were  errors  of  judgment,  and  not  caused  by  reason  of  any 
want  of  care  or  lack  of  diligence  of  any  officer  of  the  bank; 
so  that  we  consider  that  the  holding  of  the  court  below,  that 
defendants  should  respond  only  in  damages  occasioned  by 
the  wrongful  and  neglectful  acts  of  such  defendants,  sound  in 
law,  and  supported  by  equity  and  good  conscience.  To  hold 
otherwise  would  be  to  require  defendants  to  answer  in  dam- 
ages for  losses  sustained  by  the  bank  which  occurred  without 
fault  of  defendants.  In  the  law  of  damages,  the  universal  and 
cardinal  principle  is  that  the  person  injured  shall  receive  com- 
pensation commensurate  with  his  loss  or  injury,  and  no  more; 
and  it  is  a  right  of  the  person  who  is  bound  to  pay  this  com- 
pensation not  to  be  compelled  to  pay  more  than  that  actually 
occasioned  by  such  person's  wrongful  acts  or  negligence;  so 
we  consider  that  damages  in  this  case  should  be  limited  to 
such  as  were  occasioned  by  the  wrongful  acts  of  the  defend- 
ants. And,  since  it  does  not  appear  from  the  findings  that 
more  damage  than  that  allowed  by  the  lower  court  was  caused 
by  the  negligence  or  wrongful  acts  of  the  defendants,  the 
defendants  ought  not  to  be  compelled  to  pay  for  more,  and 
the  damages  awarded  should  be  prorated  among  the  stock- 
holders proportionate  to  the  amount  of  stock  which  each 
holds,  as  determined  by  the  lower  court.  Said  appellants 
further  contend  that  the  trial  court  should  have  held,  upon 
the   findings   of   fact,    the   defendants  Spencer,  Murphy,  and 
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Kuhn  liable   upon  the  so-called   Cache  Valley  Land  &  Canal 
Company  loan.     Said  finding  is  as  follows: 

"No.  23.  The  court  further  finds  that  the  transaction  men- 
tioned in  the  21st  and  22d  paragrahs  of  said  amended  com- 
plaint, and  therein  referred  to  as  the  Cache  Valley  Canal 
Company  transaction,  was  a  loan  made  to  said  canal  company 
by  the  defendant  Theodore  Robison  (who  was  then  and  there 
acting  vice-president  and  general  manager  of  said  bank)  sur- 
reptitiouly  and  without  the  knowledge  or  consent  or  permis- 
sion of  either  the  president  or  any  director  of  said  bank,  and 
that  said  Robison  purposely  concealed  said  transaction  for 
some  time  thereafter  from  the  attention  of  the  president  and 
directors  of  said  bank,  without  fault  or  neglect  of  duty  on 
their  part;  that  at  the  time  said  Robison  made  said  trans- 
action, and  for  a  long  time  thereafter,  the  defendant  Kuhn 
was  absent  from  the  state  of  Utah,  and  was  at  Green  River, 
in  the  state  of  Wyoming,  there  engaged  as  a  party  to  and  as  a 
witness  in  an  important  action  then  and  there  pending  in  the 
district  court  of  said  state  of  Wyoming;  and  that  said  Spencer 
was  also  at  and  during  said  time  necessarily  absent  from  the 
said  state  of  Utah,  and  in  the  state  of  Oregon,  there  attending 
to  important  business  interests  in  which  he  was  interested; 
and  that  defendant  Murphy  was  at  and  during  said  period  of 
time  confined  to  his  residence  by  reason  of  severe  personal 
illness,  and  was  thereby  unable  to  go  to  said  bank  or  to 
attend  to  his  duties  therein;  that  when,  by  due  diligence,  the 
president  and  the  directors  of  said  bank  discovered  and 
learned  of  and  concerning  the  said  canal  company  transac- 
tion, they  made  all  reasonable  efforts  to  collect  for  said  bank 
the  sum  of  money  involved  in  said  transaction,  but  were 
unable  to  do  so;  and  the  court  further  finds  that  said  bank  did 
not  in  this  transaction  sustain  any  loss  or  injury  which  was 
occasioned  by  any  neglect  of  duty  of  either  of  the  defendant 
directors  before  the  court  upon  this  trial." 

It  clearly  appears  from  the  above  finding  that  said  defendants 
Spencer,  Murphy,  and  Kuhn  were  not  guilty  of  any  neglect  of 
duty  in  the  manner  of  said  loan,  but  that,  after  learning  of  said 
transaction,  the  president  and  directors  made  all  reasonable 
efforts  to  collect  the  amount  involved  in  said  transaction;  and 
it  does  not  appear  that  said  loss  could  have  been  averted  by 
any  care  or  vigilance  which  either  of  them  could  have  exercised. 
They,  therefore,  are  not  liable  on  said  loan. 

The  defendant  C.  M.  Brough,  respondent  and  cross-appel- 
lant, contends:  (i)  That  the  findings  of  fact  respecting  the 
transaction  of  the  Cache  Valley  Land  &  Canal  Company  loan 
are  insufficient  to  support  the  conclusions  of  law  and  judg- 
ment made  and  entered  against  him;  (2)  that  the  findings  of 
fact  show  such  knowledge  of  the  character  of  the  employment 
of  the  defendant  Brough,  and  his  reliance  upon  his  contract, 
and  the  knowledge  of  plaintiffs  of  the  course  and  manner  of 
business  of  said  Citizens'  Bank,  as  to  estop  plaintiffs  to  assert 


BKG  CAS]  OFFICERS  263 

Warren  v.  Robison 

any  claim  against  him;  (3)  that  plaintiffs  are  barred  as  to  him 
by  the  statute  of  limitations.  The  judgment  of  the  lower 
court  finds  defendant  Brough  liable  to  plaintiffs  in  the  sum  of 
$2,171.68.  Before  the  second  trial  of  this  cause  the  defend- 
ant Brough  filed  an  additional  and  supplemental  answer,  and, 
the  defense  having  been  interposed  and  evidence  submitted, 
the  record  discloses  a  different  condition  than  that  submitted 
to  this  court  upon  the  former  appeal,  A  review  of  the  find- 
ings of  fact  affecting  defendant  Brough  is  considered  nec- 
essary in  determining  his  rights  herein.  They  are,  in 
addition  to  finding  No.  23,  heretofore  quoted,  as  follows: 

"(37)  The  defendant  C.  M.  Brough  was  employed  in  said 
bank,  under  the  title  of  cashier,  from  the  latter  end  of  Jan- 
uary, 1892,  until  the  21st  day  of  December,  1893. 

''(38)  That  the  terms  of  his  employment  (except  the  amount 
of  salary)  and  the  duties  required  of  him  are  expressed  by  a 
certain  letter  written  by  him  to  the  board  of  directors,  and 
accepted  by  them  as  the  basis  of  his  employment,  which  said 
letter  is  in  the  words  and  figures  as  follows,  to  wit:  'Ogden, 
Utah,  November  15th,  1891.  Citizens'  Bank  Directors, 
Theodore  Robison,  Manager,  City.  Gentlemen:  Replying 
to  yours  of  11-9-91,  I  beg  to  say,  there  is  no  inducement  in 
your  offer  for  me  to  leave  the  Utah  National  Bank  for  same 
salary,  and  perhaps  greater  responsibilities.  If  you  will 
make  your  offer  $200.00  per  month,  with  the  understanding 
that  I  shall  not  be  charged  with  the  responsibility  of  making 
loans,  or  selecting  securities  (because  you  have  a  manager), 
I  shall  come  to  you  between  January  and  February,  as  I 
want  to  take  a  rest.     Respectfully,  etc.,  C.  M.  Brough.' 

"(39)  That  the  said  C.  M.  Brough,  acting  in  good  faith, 
never,  at  any  time  during  the  course  of  his  employment  in 
said  bank,  assumed  to,  or  believed  it  to  be  his  duty  under  his 
said  contract  to,  make  loans,  pass  upon  securities,  or  to  enforce 
collections,  or  in  any  manner  advise  or  to  assist  in  the  man- 
agement of  the  affairs  of  the  said  bank,  but,  in  fact  and  in 
truth,  only  performed  those  duties  which  appertain  to  the 
paying  and  receiving  teller  of  a  bank  as  usually  performed  by 
said  officer;  that  is  to  say,  receive  deposits  and  payments  of 
money  due  upon  notes  and  other  bills,  and  to  pay  out  moneys 
on  checks  and  drafts,  and  to  keep  such  books  of  the  bank  as 
is  usual  and  customary  in  banks,  which  said  duties  so  per- 
formed by  him  were  the  same  as  those  imposed  upon  and  per- 
formed by  his  predecessors  in  said  office. 

"(40)  That  the  committee  provided  to  serve,  by  the  by-laws 
of  the  said  bank,  consisting  of  three  (3)  stockholders,  two 
(2)  directors,  cashier,  and  manager,  to  pass  upon  the  loans 
and  discounts,  and  the  other  matters  and  things  in  said  by- 
laws provided,  was  in  fact  never  appointed,  and  in  lieu  of  said 
committee  there  was  appointed,  for  the  purposes  aforesaid, 
and  to  perform  said  duties,  a  committee  called  the  'Executive 
Committee,'  consisting  of  three  (3)  members  of  the  board   of 


264  OFFICERS  [vol  V 

Warren  v.  Robison 

directors,  which  said  committee  performed  and  were  required 
to  perform  the   said  duties  during  the  entire  life  of  said  bank. 

"(41)  That  the  plaintiffs  in  this  action,  and  each  of  them, 
and  all  the  stockholders  in  said  bank,  knew,  or  had  full 
means  of  knowing,  that  the  above  first-named  committee  was 
never  appointed,  and  that  the  duties  devolving  upon  it  by  the 
by-laws  were  being  performed  by  the  last-named  committee, 
and  that  the  said  defendant  C.  M.  Brough  was  performing  no 
duties  in  respect  to  the  management  of  the  said  bank,  but  was 
performing  only  those  duties  as  above  set  out. 

"(42)  That  the  plaintiffs  John  J.  Cortez,  F.  T.  Sanford, 
Richard  Hill,  R.  J.  Hill,  Albert  Sadd,  M.  J.  Hogan,  and  John 
Atkinson  were  all  borrowers  at  said  bank,  and  before  the  em- 
ployment of  the  said  defendant  Brough  therein,  and  knew 
that  the  manager  thereof  was  its  active  executive  officer,  and 
that  the  cashier  performed  no  duties  in  respect  to'loans  made 
by   the  said  bank. 

"(43)  That  the  said  defendant  C.  M.  Brough,  at  the  time  of 
his  said  employment  and  prior  thereto,  was  advised  of  all  the 
matters  and  things  as  herein  found  in  the  foregoing  findings, 
and  relied  thereon,  and  also  relied  upon  his  contract  herein- 
before set  out,  in  his  acceptance  of  employment  in  said  bank, 
and  acted  thereon  in  good  faith,  and  in  the  discharge  of 
duties  which  he  performed  while  in  said  employment." 

"(45)  That  the  Cache  Valley  Land  &  Canal  Company  was 
a  corporation  organized  for  the  purpose  of  constructing  a 
canal  system  in  the  state  of  Idaho,  and  was  an  enterprise 
speculative  in  character,  and  dependent  upon  the  ability  of 
its  promoters  to  bond  the  same  to  be  carried  to  successful 
issue;  that,  at  the  time  of  the  loan  made  to  it  as  herein  stated, 
negotiations  were  in  progress  for  bonding  the  property  and 
franchises  of  said  company  for  a  large  sum  of  money;  that  the 
said  Theodore  Robison  was  president  of  said  Canal  Com- 
pany, and  the  defendant  C.  M,  Brough  was  a  stockholder  and 
officer  thereof,  viz.,  treasurer;  that  on  the  17th  day  of  Feb- 
ruary, 1893,  as  in  finding  No.  23  stated,  the  said  Robison 
made  a  loan  to  said  Canal  Company  in  the  sum  of  $10,000, 
in  the  manner  following,  viz. :  On  said  day  he  caused  to 
be  executed  by  said  company  a  note  in  favor  of  the  said 
Citizens'  Bank,  and  indorsed  the  same  himself,  and  secured 
the  same  to  be  indorsed  by  one  R.  H.  Whipple  and  Corey 
Bros.  &  Co.,  and  forwarded  the  said  note  to  the  Continental 
National  Bank  of  Chicago  for  discount;  that  on  the  24th 
day  of  said  month  he  was  advised  by  said  Chicago  bank 
that  said  note  had  been  discounted,  and  thereupon  informed 
said  Brough  that  said  loan  had  been  made,  and  instructed 
him,  the  said  Brough,  to  enter  said  sum  so  loaned  to  the 
credit  of  said  company  in  the  books  of  the  bank;  that 
said  Brough  had  no  knowledge  of  the  making  of  said  loan 
until  said  information  and  instructions  were  given,  and 
the  same  was  made  without  his  advice  or  knowledge;  that, 
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pursuant  to  said  instructions,  said  Brough  (in  violation  of 
his  duties  to  said  bank)  entered  the  said  sum  to  the  credit 
of  said  Canal  Company,  and  (in  violation  of  his  trust  as  an 
officer  of  the  bank)  paid  the  same  out  in  due  course,  upon  the 
checks  of  said  company,  and  the  amount  so  loaned  was  wholly 
lost  to  said  Citizens'  Bank;  (and  upon  the  foregoing  facts,  the 
court  finds  that  in  entering  the  said  sum  to  the  credit  of  said 
company,  and  paying  the  same  out  upon  the  checks  of  said 
company,  the  defendant  C.  M.  Brough,  well  knowing  the 
financially  unsound,  uncertain,  and  speculative  character  of 
said  company,  was  negligent  in  the  discharge  of  his  duties)." 

"(21)  That  said  Corey  Bros.  &  Co.,  when  the  said  loans 
were  so  made  and  renewed  as  aforesaid,  were  solvent  and 
financially  good  for  said  sums  so  loaned,  and  were  so  con- 
sidered by  the  business  men  of  Ogden  City.  That  this  money 
was  so  borrowed  by  said  Corey  and  his  firm  without  giving 
any  security  therefor  to  said  bank;  and  the  court  further  finds 
that,  in  the  permitting  of  the  said  loans  to  be  made,  all  of  the 
then  acting  officers  of  said  bank,  except  the  defendant 
Brough,  in  violation  of  the  statutes  of  Utah,  permitted  said 
loans  to  be  made." 

Finding  No.  45  is  the  basis  upon  which  the  trial  court  held 
defendant  Brough  liable  and  entered  judgment  against  him. 
From  said  finding  it  appears  that  defendant  Robison  made 
the  said  Cache  Valley  Land  &  Canal  Company  loan  without 
the  knowledge  or  consent  of  defendant  Brough;  that  it  was 
made  to  the  company,  its  note  taken  indorsed  by  Robison, 
Corey  Bros.  &  Co.,  and  R.  H.  Whipple;  that  defendant 
Brough,  under  the  instructions  of  defendant  Robison,  entered 
the  amount  so  borrowed  to  the  credit  of  the  company  in  the 
books  of  the  bank,  and  paid  it  out  in  due  course.  The  district 
court  finds  that  the  acts  of  Brough,  in  entering  the  credit  and 
paying  out  money  in  due  course,  were  in  violation  of  his  duty 
to  said  bank,  and  negligent.  But  such  finding  is  a  mere  con- 
clusion of  law.  The  district  court  finds  that  the  Cache  Valley 
Land  &  Canal  Company  was  financially  unsound,  uncertain, 
and  speculative  in  character,  and  that  Brough  knew  it;  but 
the  findings  do  not  disclose  that  the  indorsers  upon  said  note 
were  financially  unsound.  On  the  contrary,  it  affirmatively 
appears  from  finding  No.  21  that  the  firm  of  Corey  Bros.  & 
Co.  was  solvent  and  financially  good,  and,  as  no  finding  is 
made  asto  the  financial  standing  of  the  indorser  Whipple,  this 
court  cannot  indulge  in  the  presumption  that  such  indorser 
was  financially  unsound  or  insolvent.  Every  man  is  presumed 
solvent  until  proved  insolvent.  The  mere  fact  that  the  Cache 
Valley  Land  &  Canal  Company  was  financially  unsound  at  the 
time  the  loan  was  made  would  not  warrant  the  conclusion 
that  directors  or  persons  making  the  loan  were  guilty  of  neg- 
ligence. Loans  are  frequently  made  for  the  sole  purpose  of 
tiding  individuals  and  corporations  over  times  of  financial 
embarrassment,  and  when  such  loans  are  made  in  good  faith, 
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upon  property  security,  or  upon  reliable  individual  indorse- 
ment, as  it  appears  was  the  case  when  the  loan  was  made, 
negligence  cannot  be  charged. 

From  an  examination  of  the  findings  of  fact  heretofore 
quoted  it  will  be  observed  that,  under  the  terms  of  his  em- 
ployment, the  defendant  Brough  was  not  charged  with  any 
duty  respecting  the  making  of  loans,  and  that  he  never 
assumed  to  discharge  any  duties  of  that  character.  His  duties 
were  ministerial,  as  set  forth  in  finding  No.  39.  The  position 
occupied  by  him  was  not  that  of  a  director.  Under  his  con- 
tract he  was  an  employee  of  the  directors,  and  was  required 
to  perform  his  duties  honestly;  and  it  appears  from  the  find- 
ings that  he  did  perform  the  duties  required  of  him  in  good 
faith,  and  to  the  satisfaction  of  his  employers,  and  with  the 
knowledge  and  acquiescence  of  the  stockholders  of  said  bank. 
It  is  clear  from  the  findings  that  the  defendant  Brough  did 
not  occupy  the  relation  of  trustee  to  the  stockholders  as  cestui 
que  trust.  The  mere  fact  that  he  entered  the  credits  on  the 
books  of  the  company,  and  paid  out  the  money  in  due  course, 
even  though  he  had  knowledge  of  the  unsoundness  of  the 
Cache  Valley  Land  &  Canal  Company,  would  not  render  him 
liable,  as  he  simply  performed  his  duties  under  the  terms  of 
his  employment.  Finding  No.  23  recites  that  the  directors 
attempted  to  collect  the  indebtedness,  and  used  all  reasonable 
efforts  to  do  so,  and  at  a  subsequent  meeting  defendant 
Brough  was  made  assignee  by  vote  of  plaintiffs,  thereby  re- 
pelling any  implication  of  fraud  on  his  part.  This  court  fails 
to  see  from  the  record  wherein  defendant  Brough  violated 
any  duty  owing  to  the  bank  or  its  stockholders. 

Defendant  Brough  also  relies  upon  the  statute  of  limitations 
as  a  defense  to  said  action,  but  a  consideration  of  that  ques- 
tion is  deemed  unnecessary. 

Cross-appellants,  Spencer,  Murphy,  and  Kuhn,  contend: 
First,  that  the  lower  court  erred  in  its  conclusions  wherein 
it  awarded  damages  against  said  defendants  in  favor  of  plain- 
tiff Nettie  Stevens;  second.  The  court  erred  in  its  conclusion 
of  law  in  holding  as  matter  of  law  that  the  representatives  of 
R.  J.  Hill  and  John  Brennan,  deceased,  should  recover  judg- 
ment, because  there  was  no  pleading  filed  in  the  cause  by 
either  of  their  representatives.  Said  appellants  contend 
that  the  trial  court  erred  in  awarding  damages  against 
defendants  in  favor  of  plaintiff  Nettie  Stevens,  for  the  reason 
that  said  Nettie  Stevens,  as  shown  by  the  findings,  became 
the  owner  of  her  20  shares  of  stock  in  said  bank  as  assignee  of 
her  father,  Sidney  Stevens,  who  was  a  director  of  the  bank 
from  January,  1892,  to  October,  1892,  and  as  such  director  he 
became  acquainted  with  or  had  the  opportunity  of  becoming 
acquainted  with  the  affairs  of  the  bank,  the  methods  of  its 
management,  and  the  duties  performed  by  its  officers.  Would 
the  fact  that  said  stock  was  acquired  subsequent  to  the  com- 
mission of  the  act  of  defendants  Murphy,  Spencer,  and  Kuhn» 
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with  the  knowledge  of  the  assignor,  preclude  a  recovery  by 
the  assignee?  Under  the  holdings  of  the  trial  court,  and 
which  are  sustained  by  this  court,  the  defendants  are  held 
liable  in  damages  occasioned  only  through  the  negligence  and 
fault  of  defendants;  and,  inasmuch  as  such  damages  are 
prorated  among  the  stockholders  in  the  ratio  that  the  stock  of 
each  bears  to  the  whole  amount  of  the  stock,  it  is  obvious 
that  defendants  not  only  sustained  their  proportion  of  the 
loss  as  individual  stockholders,  but  are  answerable  as  officials 
of  the  bank  to  the  plaintiffs  for  the  proportionate  loss  sus- 
tained by  plaintiffs  as  stockholders.  Under  such  circum- 
stances, had  defendants  Murphy,  Kuhn,  and  Spencer 
assigned  their  stock,  we  see  no  reason  why  their  innocent 
assignees  might  not  recover  against  the  assignor  official 
of  the  bank.  Certainly,  innocent  third  parties  should 
not  be  precluded  from  recovering  because  such  assignors 
had  knowledge  of  the  wrongful  acts  of  the  bank  offi- 
cials. So,  in  the  case  at  bar,  the  fact  that  plaintiff  Nettie 
Stevens  obtained  her  stock  from  her  assignor,  who  had 
knowledge  of  the  wrongful  acts,  would  not  preclude  a  recovery. 
Had  Sidney  Stevens  been  made  a  party  defendant,  and  had 
the  findings  included  him  among  the  officials  responsible  for 
the  loss,  then  as  assignee,  innocent  of  such  wrongful  acts, 
Nettie  Stevens  would  be  entitled  to  recover  from  him  as  well 
as  the  other  officials  so  held.  The  authorities  cited  by  counsel 
for  said  cross-appellants  indicate  that  a  purchaser  of  stock  in 
a  corporation,  as  a  general  proposition,  is  not  allowed  to 
attack  the  acts  and  management  of  the  company  prior  to  the 
acquisition  of  his  stock;  yet  we  think  that  the  application  of 
such  a  principle  to  the  facts  under  the  findings  in  this  case 
would  be  imposing  an  unjust  hardship  upon  an  innocent  third 
party.  Under  her  assignment,  said  Nettie  Stevens  acquired 
the  rights  of  her  assignor  as  a  stockholder  not  burdened  by 
what  her  said  assignor  may  have  done  as  a  director  or  official 
of  the  bank,  which  might  preclude  him  from  a  tecowexy. 
She  stands  in  the  same  relation,  so  far  as  her  rights  are 
affected,  as  though  she  had  acquired  her  stock,  after  the 
wrongful  acts  of  defendants,  from    one  of  the  plaintiffs. 

The  second  error  alleged  is  that  the  representatives  of 
plaintiffs  Hill  and  Brennan,  after  an  order  of  substitution  was 
made,  failed  to  file  any  pleading,  which  it  is  contended  was 
necessary  to  raise  any  issue  as  against  the  defendants.  Sec- 
tion 2920  of  the  Revised  Statutes  of  1898  provides  that  "an 
action  or  proceeding  does  not  abate  by  the  death  or  any  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  or  proceeding  survive  or  continue.  In 
case  of  the  death  or  any  disability  of  a  party,  the  court,  on 
motion,  may  allow  the  action  or  proceeding  to  be  continued 
by  or  against  his  representative  or  successor  in  interest.  In 
the  case  of  any  other  transfer  of  interests,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the  original   party 
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or  the  court  may  allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action  or  proceeding."  The 
evident  purpose  of  the  statute  providing  for  a  substitution  of 
a  party  in  case  of  death,  etc.,  occurring  during  the  pendency 
of  an  action,  is  to  enable  the  parties  to  continue  the  litiga- 
tion without  unnecessary  expense  and  delay.  The  record 
shows  that  a  substitution  was  made  in  this  case  by  an  order 
of  the  court,  and,  nothing  appearing  to  the  contrary,  this  court 
will  presume  that  the  representatives  were  appointed  by  a 
court  of  competent  jurisdiction,  and  that  the  order  of  substi- 
tution was  regularly  made. 

Upon  the  question  of  the  necessity  of  filing  a  new  pleading 
in  cases  of  substitution,  we  quote  approvingly  from  the 
Encyclopedia  of  Pleading  and  Practice  (volume  20,  pp.  1061- 
1063),  as  follows:  "As  a  general  rule  the  substituted  party 
takes  up  the  prosecution  or  defense  of  the  action  at  the  point 
where  the  original  party  left  it.  He  is  entitled  to  all  the 
rights  possessed  by  his  predecessor,  and  on  the  other  hand 
assumes  all  his  burdens  and  liabilities.  The  pleadings  already 
filed  inure  to  the  benefit  of  the  new  party,  and  while  he  may 
be  permitted  to  file  amended  or  supplemental  pleadings  which 
do  not  change  the  issues  involved  in  the  case,  he  is  not  bound 
to  do  so.  Nor  does  the  substitution  of  a  new  party  necessitate 
the  filing  of  new  pleadings  by  the  adverse  party." 

The  question  as  to  whether  or  not  the  shares  of  stock  had 
passed  into  the  hands  of  such  personal  representatives,  as 
part  of  the  assets  of  the  estates,  should  have  been  raised  in 
the  trial  court,  and  hence  cannot  be  determined  by  this 
court. 

The  judgment  of  the  trial  court  is  sustained,  with  costs,  ex- 
cept as  to  defendant  Brough,  and  the  case  is  reversed  as  to 
him,  and  remanded  to  the  trial  court,  with  instructions  to 
enter  judgment  in  his  favor,  with  costs. 

BASKIN  and  BARTCH,  JJ.,  concur. 


BKG  CAS]  RECEIVERS  269 


McClaine  z;.  Rankin. 

{Circuit  Court  of  Appeals,  Ninth  Circuit,  November  lo,  1902.) 

[119  Fed.  Rep.  110.] 

National    Banks — Action  by  Receiver  to  Recover  Assessments — Com- 
plaint. 

A  complaint  in  an  action  by  the  receiver  of  a  national  bank  to 
recover  an  assessment  from  a  stockholder  sufficiently  shows  the  capital 
stock  of  the  bank,  although  not  directly  alleg-ed,  v^rhere  it  alleg-es  that 
there  were  500  shares,  of  the  par  value  of  $100  each,  and  that  the  assess- 
ment was  made  ratably,  at  $100  per  share,  and  amounted  to  $50,000. 
Same — Notice  of  Assessment— Evidence. 

The  testimony  of  a  witness  that  in  his  capacity  as  receiver  of  a 
national  bank  he  made  personal  demand  upon  a  stockholder  for  the 
payment  of  an  assessment,  and  that  the  stockholder  admitted  having' 
received  notice  thereof,  where  uncontradicted,  sufficiently  shows  notice 
and  demand  to  support  an  action  to  recover  the  assessment. 
Same— Authority  to  Sue. 

Specific     authority    given  by  the  comptroller  to  the   receiver  of   a 
national  bank  to  bring  an  action   against  a  stockholder  to   recover  an 
assessment    is   not   withdrawn   or   affected   by  a   subsequent    general 
authority  to  compromise  or  sell  all  the  claims  or  assets  of  the  bank. 
Same — Defenses— Prior  Action  by  Receiver. 

An  action  brought  by  the  receiver  of  a  national  bank  against  a  stock- 
holder to  enforce  a  compromise  agreement  entered  into  for  the  settle- 
ment of  the  stockholders'  liability  for  an  assessment,  but  in  which  the 
receiver  took  a  voluntary  nonsuit,  is  not  a  bar  to  a  subsequent  action 
to  recover  the  assessment,  the  stockholder  having  failed  to  carry  out 
the  compromise  agreement,  nor  did  the  receiver's  action  in  commencing 
such  suit  create  an  estoppel  against  him. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  District  of  Washington. 

T.  O.  Abbott,  for  plaintiff  in  error. 

Robert  G.  Hudson  and  Robert  S.  Holt,  for  defendant  in 
error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  receiver  of  the  First 
National  Bank  of  South  Bend,  Wash.,  brought  an  action 
against  the  plaintiff  in  error  as  a  stockholder  of  said  bank  to 
recover  a  delinquent  assessment.  The  cause  was  tried  before 
the  court  without  a  jury,  and  judgment  was  rendered  against 
the  plaintiff  in  error  for  the  sum  of  $2,300,  with  interest 
and  costs. 

The  plaintiff  in  error  assigns  as  error  that  the  circuit  court 
overruled  his  demurrer  to  the  complaint.  It  is  contended 
that  the  complaint  fails  to  state  a  cause  of  action,  for  the  rea- 
son that  it  does  not  show  the  total  amount  of  the  capital  stock 
of  the  insolvent  bank.  We  think  the  complaint  is  sufficient. 
While  it  does  not  in  direct  terms  state  the  total  amount  of  the 
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capital  stock,  it  sets  for  the  facts  from  which  it  may  be  inferred. 
It  alleges  that  the  total  assessment  upon  the  shareholders  was 
$50,000;  that  it  was  made  ratably;  that  the  assessment  was 
$100  upon  each  share;  that  there  were  500  shares;  and  that 
their  par  value  was  $100  each.  From  these  averments  it  is 
plain  that  the  capital  stock  was  $50,000. 

It  is  assigned  as  error  that  the  court  sustained  the  demurrer 
of  the  receiver  to  the  first  affirmative  defense  of  the  answer 
of  the  plaintiff  in  error.  In  that  defense  it  was  alleged  that 
on  December  30,  1897,  the  former  receiver  of  said  bank  had 
commenced  an  action  against  the  plaintiff  in  error  in  the 
superior  court  of  the  state  of  Washington  for  the  county  of 
Pierce,  to  recover  the  same  assessment,  and  that  a  judgment 
was  rendered  therein  in  favor  of  said  receiver  for  the  amount  of 
$2,300,  which  judgment,  upon  the  application  of  the  plaintiff 
in  error,  was  subsequently  vacated  and  set  aside,  and  that 
thereafter,  upon  the  application  of  the  receiver,  the  action 
was  dismissed  without  notice  to  the  plaintiff  in  error  and 
"without  prejudice" ;  that  thereafter,  on  the  application  of 
the  plaintiff  in  error  and  with  the  consent  of  counsel  for  the 
receiver,  the  words  "without  prejudice"  were  struck  from  the 
judgment  entry.  It  is  contended  that  the  judgment  so 
pleaded  in  such  affirmative  defense  constituted  a  bar  to  the 
present  action,  for  the  reason  that  the  dismissal  was  not 
without  prejudice,  and  was  so  entered  with  the  consent  of  the 
receiver.  By  the  provisions  of  sections  409,  411,  2  Hill's  Code 
Wash.,  it  will  appear  that  such  a  judgment  of  dismissal  has 
not  the  effect  which  is  contended  for  by  the  plaintiff  in  error, 
and  that  it  is   no  bar  to  another   action   for  the  same  cause. 

It  is  contended  that  the  court  erred  in  admitting  in  evi- 
dence a  certain  exhibit  which  purported  to  be  a  copy  of  a 
notice  served  by  the  former  receiver  upon  the  plaintiff  in  error. 
The  complaint  had  alleged  a  notice  of  the  assessment  and 
demand  for  its  payment  given  and  made  to  the  plaintiff  in 
error  by  the  receiver,  and  this  was  denied  by  the  answer. 
The  receiver,  to  prove  his  cause  of  action,  introduced  the 
affidavit  of  Joseph  G.  Heim,  the  former  receiver  of  said  bank, 
together  with  the  exhibit  attached  thereto.  It  was  stipulated 
between  the  parties  that  the  affidavit  of  Heim  might  stand  in 
said  cause  for  and  as  the  testimony  of  said  Heim  in  all  re- 
spects as  if  it  had  been  taken  upon  commission  duly  issued,  or 
as  if  he  were  present  in  court;  the  plaintiff  in  error  reserving 
an  objection  thereto  on  the  ground  of  irrelevancy,  immateri- 
ality, and  incompetency  only.  It  is  contended  now  that  the 
exhibit  was  incompetent  testimony,  for  the  reason  that  it  was 
not  the  best  evidence;  that  no  notice  or  demand  was  served 
upon  the  plaintiff  in  error  to  produce  the  original  notice; 
and  that  the  copy,  therefore,  was  secondary  evidence.  We 
do  not  find  it  necessary  to  consider  this  objection.  It  appears 
in  the  body  of  the  affidavit  that  the  affiant  deposed  to  the 
fact  that  before  the  commencement  of  the  action  he   made 
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personal  demand  upon  the  plaintiff  in  error  "for  the  payment 
of  said  assessment,"  and  that  the  plaintiff  in  error  admitted 
having  received  the  notice  and  having  knowledge  thereof  and 
of  said  demand.  We  think  this  was  sufficient  notice  to  and 
demand  of  the  defendant  in  error,  and  that  the  admission  of 
the  exhibit,  if  it  was  error,  was  harmless. 

It  is  contended  that  it  affirmatively  appears  from  the  evi- 
dence that  the  receiver  had  no  authority  from  the  comptroller 
of  the  treasury  to  bring  the  present  action.  It  is  not  denied 
that  the  record  shows  that  there  was  originally  authority  to 
commence  such  an  action,  but  it  is  contended  that,  inasmuch 
as  authority  was  given  subsequently  to  compromise  the  demand 
or  to  sell  the  same,  it  operated  to  retract  the  authority  to  sue. 
We  think  this  assignment  of  error  requires  no  extended  dis- 
cussion. The  authority  to  bring  the  action  was  in  no  way 
curtailed  or  withdrawn  by  the  authority  to  compromise  or  to 
sell  the  cause  of  action.  The  latter  authority,  so  given,  was 
a  general  power  "to  compromise  and  compound  or  sell  at 
private  sale  all  of  the  assets  of  said  bank,"  including  "claims 
due  upon  assessment  of  the  capital  stock."  It  was  an  author- 
ity entirely  consistent  with  the  specific  authority  previously 
given  to  bring  suit.  The  receiver  had  the  power  to  take 
either  course  so  permitted  by  the  comptroller. 

It  is  contended,  further,  that  the  present  action  is  barred 
by  a  second  action  which  was  brought  for  the  purpose  of 
enforcing  the  compromise  which  had  been  agreed  upon  be- 
tween the  receiver  and  the  plaintiff  in  error  at  the  time  of  the 
dismissal  of  the  first  action.  It  had  been  agreed  as  a  com- 
promise of  said  demand  for  said  assessment  that  the  plaintiff 
in  error  would  convey  to  the  receiver  certain  lots  in  South 
Bend,  Wash.,  as  a  payment  of  the  sum  of  $415.83,  $215.83 
whereof  was  to  pay  an  account  due  to  the  bank  from  one 
Morgan,  and  the  remaining  $200  was  to  be  credited  to  the 
plaintiff  in  error  on  the  said  assessment,  and  that  thereafter 
the  plaintiff  in  error  would  pay  the  remainder  of  his  assess- 
ment in  certain  installments,  all  of  which  were  to  fall  due 
within  a  year  from  the  date  of  the  compromise.  It  appeared 
that  this  agreement  was  not  carried  out  by  the  plaintiff  in 
error,  except  that  he  conveyed  the  lots  to  the  receiver  and 
received  the  stipulated  credit  therefor.  In  order  to  enforce 
the  compromise  the  receiver  brought  the  action  upon  the 
agreement,  but  before  proceeding  to  judgment  he  took  a 
voluntary  nonsuit,  which  he  had  the  right  to  do.  We  cannot 
see  how  that  proceeding  affects  his  power  to  prosecute  the 
present  action.  The  plaintiff  in  error  failed  to  carry  out  his 
part  of  the  agreement.  The  receiver  has  in  the  present  action 
credited  him  with  the  $200  so  paid  on  account.  We  find  no 
error  in  the  ruling  of  the  trial  court  in  denying  to  this  agree- 
ment of  compromise  the  effect  of  a  bar  to  the  present  action. 

Equally  without  merit  is  the  contention  that  the  court  erred 
in  denying  the  motion  of  plaintiff  in  error  for  a   judgment   at 
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the  close  of  the  trial,  upon  the  ground  that  by  instituting  pro- 
ceedings in  the  second  action  to  enforce  the  compromise  the 
receiver  had  elected  that  remedy  and  had  thereby  waived  his 
right  to  pursue  another.  There  is  no  question  here  of  the 
right  of  election.  Election  refers  to  a  choice  betweeh  different 
forms  of  action  based  upon  the  same  facts.  These  two  actions 
relate  to  different  states  of  fact.  The  former  was  brought  to 
enforce  an  agreement  of  compromise.  The  receiver  took  a 
nonsuit  therein,  possibly  for  the  reason  that,  as  the  answer  of 
the  plaintiff  in  error  in  the  present  action  alleges,  the  com- 
promise agreement  had  never  been  authorized  or  ratified 
by  the  comptroller.  But,  whatever  may  have  been  the  rea- 
son, the  receiver  had  the  right  to  regard  the  compromise  as 
abandoned,  and  to  sue  upon  the  assessment.  He  chose  that 
course.  He  was  not  estopped  to  do  so  by  reason  of  having 
instituted  an  action  upon  the  compromise  agreement. 

It  is  contended  that  the  liability  of  the  plaintiff  in  error 
upon  the  assessment  was  satisfied  by  the  payment  of  the  $200 
and  the  conveyance  of  the  lots;  that  in  taking  the  $200  the 
receiver  became  trustee  for  the  plaintiff  in  error  to  secure  the 
ratification  of  the  proposal  then  submitted.  This  contention 
cannot  be  sustained.  It  is  only  necessary  to  advert  to  the  fact, 
already  alluded  to,  that  the  plaintiff  in  error  failed  to  carry 
out  his  agreement  of  compromise,  and  that  the  receiver 
applied  the  $200,  which  had  been  paid  him,  on  the  assessment, 
and  in  the  judgment  gave  the  plaintiff  in  error  credit  therefor. 
It  is  argued  in  this  connection  that  the  lots  were  of  much 
greater  value  than  $415.83,  and  that  the  receiver  still  retains 
the  title  to  the  lots.  It  must  not  be  forgotten,  however,  that 
the  lots  were  turned  over  at  an  agreed  price,  and  that  they 
were  conveyed  for  a  double  purpose — First,  to  pay  the  debt  of 
$215.83  owning  by  Morgan  to  the  bank;  and,  second,  to  pay 
$200  upon  the  assessment  owing  from  the  plaintiff  in  error. 

We  find  no  error  in  the  record  for  which  the  judgment  should 
be  reversed.     The  judgment  is  affirmed. 
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George  H,  Earle,  Jr.,  Receiver  of  the  Chestnut  Street 
National  Bank,  Plff.  in  Err.,  v.  Susan  Carson. 

{Argued  November  ii,  igo2.     Decided  January  ig,  ipoj.) 
[23  Sup.  Ct.  Rep.  254.] 

National  Banks — Liability  of  Shareholders — Transfer  of  Stock. 

The  presumption  of  liability  for  an  assessment  on  shares  of  stock  in 
an  insolvent  national  bank,  arising  from  the  presence  of  a  person's 
name  on  the  stock  reg'ister,  is  rebutted  by  evidence  that  a  bona  fide  sale 
of  the  stock  had  been  made,  and  that  the  vendor  had  performed  every 
duty  which  the  law  imposed  in  order  to  secure  the  transfer  on  the  reg- 
istry of  the  bank. 
Same — Same — Same — Knowledge  of  Financial  Condition. 

A  transfer  of  stock  of  a  national  bank,  made  with  knowledge  of  the 
fact  that  the  reserve  of  the  bank  is  below  the  limits  fixed  by  U.  S.  Rev. 
Stat.  §  5191  (U.  S.  Comp.  Stat.  1901,  p.  3486),  does  not  create  a  presump- 
tion of  bad  faith  which  will  avoid  the  transaction  as  a  fraud  on  the 
bank's  creditors  in  the  event  of  the  future  suspension  of  the  bank, 
since  the  statute  creates  no  presumption  of  inability  to  continue  busi- 
ness as  a  consequence  of  a  reduction  of  the  reserve  below  the  legal 
requirement. 
Same — Same — Same — Same. 

A  bona  fide  sale  of  stock  of  a  national  bank,  made  in  the  exercise  of 
the  power  given  to  stockholders  by  U.  S.  Rev.  Stat.  §  5139  (U.  S.  Comp. 
Stat.  1901,  p.  3461),  to  transfer  their  stock  "like  other  personal  prop- 
erty," was  not  void  as  a  fraud  on  the  bank's  creditors  because  the  bank 
was  insolvent  at  the  time  of  the  transfer  in  the  sense  that  its  assets 
were  then  unequal  to  the  discharge  of  its  liabilities,  when  such  fact 
was  unknown  to  the  seller  of  the  stock  at  the  time  of  the  sale. 
Same — Same — Same — Insolvency  of  Purchaser. 

The  insolvency  of  the  purchaser  of  shares  of  stock  of  a  national  bank 
which  subsequently  suspends  business  does  not  render  the  sale  void  as 
in  fraud  of  the  bank's  creditors,  where  the  insolvency  of  the  purchaser 
is  unknown  to  the  seller. 

In  Error  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  to  review  a  judgment  which  affirmed  a  judgment  of 
the  trial  court  in  favor  of  defendant  in  a  suit  to  enforce  the 
liability  of  a  shareholder  in  a  national  bank.     Affirmed. 

See  same  case  below,  46  C.  C.  A.  498,  107  Fed.  639. 

Statement  by  Mr.  Justice  White: 

When  the  Chestnut  Street  National  Bank  of  Philadelphia 
suspended  payment  and  its  doors  were  closed,  there  stood  on 
the  stock  register  ten  shares  in  the  name  of  the  defendant  in 
error.  A  call  having  been  made  by  the  Comptroller  for  the 
sum  of  the  double  liability,  this  suit  was  commenced  to  recover 
the  amount.  The  defense  was:  First,  that  prior  to  the  sus- 
pension of  the  bank  the  defendant  had,  in  good  faith,  sold  the 
stock  standing  in  her  name  for  a  full  market  price,  which  had 
been  paid  her;  second,  that,  in  consummation  of  such  sale, 
she  had,  by  her  agent,  delivered  to  the  proper  officer  of  the 
bank  in  its  banking  house,  at  the  place  where  transfers  were 
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made,  the  stock  certificate,  with  an  adequate  power  of  attor- 
ney to  make  the  transfer,  and  requested  that  the  stock  be 
transferred;  third,  that  the  officer  of  the  bank  said  that  the 
transfer  would  be  made  as  requested,  and  the  defendant  was 
ignorant  of  the  fact  that  the  officer  had  failed  to  discharge  his 
duty;  fourth,  that,  as  the  defendant  had  done  everything 
which  the  law  required  her  to  do  to  secure  the  transfer,  she 
had  ceased  to  be  a  stockholder,  and  was  not  responsible. 

In  submitting  the  case  to  the  jury  the  court  instructed: 
First,  that  the  presence  of  the  name  of  the  defendant  on  the 
stock  register  created  a  presumption  of  liability.  This,  how- 
ever, the  jury  was  informed,  was  not  conclusive,  but  might  be 
rebutted.  Such  rebuttal,  the  court  charged,  would  result  if  it 
was  proved  that  the  defendant  had  made  a  bona  fide  sale  of 
her  stock,  and  had,  at  the  proper  time  and  place,  handed  to 
the  proper  officer  of  the  bank  a  power  to  transfer  the  same, 
although  the  officer  of  the  bank  had  neglected  to  fulfil  his  duty 
in  the  premises.  Second,  after  charging  fully  and  accurately 
as  to  the  proof  essential  to  show  a  bona  fide  sale  of  stock  in 
a  national  bank,  the  court  having,  during  the  trial,  applied  a 
like  rule  in  passing  on  the  admissibility  of  evidence,  instructed 
the  jury  if  the  evidence  established  that  a  sale  of  such  char- 
acter had  been  made  while  the  bank  was  a  going  concern, 
the  defendant  would  not  be  liable,  because,  unknown  to  her, 
the  bank  was,  at  the  time  of  the  sale,  in  fact  insolvent. 
And  the  same  principle  was  applied  to  the  unknown  insolv- 
ency of  the  person  to  whom  the  stock  was  sold.  There  was 
verdict  and  judgment  for  the  defendant,  which  was  affirmed 
by  the  circuit  court  of  appeals;  thereupon  this  writ  of  error 
was  prosecuted. 

Messrs.  Charles  Biddle  and  Asa  W.  Waters  for  plaintiff  in 
error. 

Mr.  Richard  C.  Dale  for  defendant  in  error. 

MR.  JUSTICE  WHITE,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

In  the  argument  at  bar  all  but  three  of  the  grounds  of  error 
specified  in  the  circuit  court  of  appeals  and  assigned  on  the 
allowance  of  this  writ  were  expressly  waived.  In  stating  the 
case  we  have,  therefore,  called  attention  only  to  the  facts  and 
proceedings  essential  to  an  elucidation  of  the  three  questions 
now  pressed,  and  hence,  disregarding  the  grounds  of  error 
which  are  obsolete,  we  come  to  consider  the  real  issues. 

I.  Treating  the  facts  as  foreclosed  by  the  verdict,  the  circuit 
court  of  appeals  held  that  the  trial  court  rightly  instructed 
that  the  presumption  of  liability  begotten  by  the  presence  of 
the  name  on  the  stock  register  would  be  rebutted  if  the  jury 
found  the  fact  to  be  that  a  bona  fide  sale  of  the  stock  had  been 
made,  and  that  the  defendant  had  performed  every  duty  which 
the  law  imposed  on  her  in  order  to  secure  a  transfer  on  the 
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registry  of  the  bank.  The  correctness  of  this  ruling  is  not 
open  to  controversy.  Matteson  v.  Dent,  176  U.  S.  521,  44  L. 
E.  571,  20  Sup.  Ct.  Rep.  419;  Whitney  v.  Butler,  118  U.  S. 
655,  30  L.  Ed.  266,  7  Sup.  Ct.  Rep.  47.  But,  it  is  urged,  the 
court  erroneously  assumed  the  bona  fides  of  the  sale  to  have 
been  concluded  by  the  verdict,  since  the  trial  court  mistakenly 
refused  to  instruct  the  jury  that  the  sale  of  the  stock,  though 
in  every  other  respect  lawful,  could  not  be  so  treated  by  the 
jury  if,  as  a  matter  of  fact,  it  was  found  that  at  the  time  of 
the  sale,  to  the  knowledge  of  the  defendant,  the  reserve  of  the 
bank  was  below  the  limit  fixed  by  law.  Rev.  Stat.  5191,  U. 
S.  Comp.  Stat.  1901,  p.  3486.  To  sustain  this  contention  it 
is  argued  that,  by  operation  of  law,  when  the  reserve  of  a 
natural  bank  falls  below  the  maximum  provided  in  the  statute, 
every  transfer  of  stock  made  by  a  person  having  knowledge  of 
the  fact  creates  a  legal  presumption  of  bad  faith,  and,  there- 
fore, in  the  event  of  the  future  suspension  of  the  bank,  avoids 
the  transaction.  But  the  statute  creates  no  presumption  of 
inability  to  continue  business  as  a  consequence  of  the  reduc- 
tion of  the  reserve  below  the  legal  requirement.  On  the  con- 
trary, the  statute  expressly  contemplates  the  continuance  of 
business  by  a  bank,  although  its  reserve  may  have  fallen  be- 
low the  standard,  since  it  merely  forbids  the  making  by  a 
bank  of  certain  enumerated  transactions  during  the  period 
when  the  reserve  is  impaired.  Whether  the  provisions  just 
referred  to  are  mandatory  or  directory,  we  are  not  called  upon 
to  determine,  but  certainly,  in  either  event,  they  clearly 
refute  the  construction  of  the  statute  which  would  be  neces- 
sary in  order  to  sustain  the  proposition.  True,  the  law  con- 
fers authority  on  the  Comptroller,  in  his  discretion,  to  require 
a  bank,  whose  reserve  has  fallen  below  the  legal  limit,  to 
restore  the  reserve  within  thirty  days,  and  moreover  gives 
power  to  the  Comptroller,  with  the  approval  of  the  Secretary 
of  the  Treasury,  to  appoint  a  receiver  when  a  bank  fails  to 
comply,  after  the  thirty  days,  with  the  demand  made.  These 
provisions,  however,  but  add  cogency  to  the  view  that  it  caii- 
not  be  implied  that  the  mere  reduction  of  the  reserve  below 
the  legal  limit,  as  a  matter  of  law,  suspends  the  business  of 
the  bank,  or,  what  would  be  tantamount  thereto,  affects  with 
a  legal  presumption  of  bad  faith  all  transactions  made  with 
or  concerning  the  bank  during  the  period  while  the  reserve  is 
impaired. 

2.  The  proposition  which  arises  under  this  head  is  that  it 
was  erroneously  ruled  that  the  insolvency  of  the  bank  when  the 
sale  of  stock  was  made  was  irrelevant  unless  the  fact  of  insol- 
vency was  known  to  the  seller,  and  the  sale  was  made  to  avoid 
impending  liability, — that  is,  in  contemplation  of  insolvency. 
It  is  undisputed  that  at  the  date  when  the  stock  was  sold 
the  doors  of  the  bank  were  open,  and  it  had  not  failed  in  busi- 
ness. Hence,  the  proposition  is  this:  Although  a  national 
bank  had  not  suspended  payment,  all  sales  of  its  stock,  what- 
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ever  may  be  the  good  faith  with  which  they  are  made,  are 
void  if  it  develops  that  at  the  date  of  the  sale  the  assets  of  the 
bank,  if  they  had  been  then  realized  on,  would  have  been  in- 
sufficient to  pay  its  debts.  The  proposition  is  supported  by 
what  is  assumed  to  be  the  essential  nature  of  the  double  lia- 
bility of  a  stockholder  in  a  national  bank  and  the  time  when 
such  liability,  by  operation  of  law,  becomes  irrevocably  fixed. 
Passing  for  a  moment  an  analysis  of  the  premises  upon  which 
the  argument  proceeds,  let  us  determine  the  result  to  which 
it  necessarily  leads.  Proceeding  to  do  so,  it  becomes  clear  that 
the  effect  of  maintaining  the  argument  would  be  to  virtually 
prevent  the  exercise  of  the  power  to  transfer  stock  'Mike  other 
personal  property,"  which  the  statute  gives  in  express  terms. 
Rev.  Stat.  5139,  U.  S.  Comp.  Stat,  igoi,  p.  3461.  That  such 
would  be  the  result  if  the  validity  of  every  sale  of  stock 
depended,  not  upon  the  good  faith  of  the  seller,  but  upon  the 
condition  of  the  bank  as  subsequently  developed  is,  we  think, 
obvious.  Certainly,  it  cannot  in  reason  be  said  that  the  power 
would  exist  to  sell  stock  like  any  other  personal  property  if, 
before  the  power  could  be  exercised,  the  seller  must  examine 
the  affairs  of  the  bank,  marshal  its  assets  and  liabilities  in 
order  to  form  an  accurate  judgment  as  to  the  precise  condition 
of  the  bank.  But  it  has  long  since  been  pointed  out  (First 
Nat.  Bank  v.  Lanier,  11  Wall.  377,  20  L.  Ed.  174),  that— 

"The  power  to  transfer  their  stock  is  one  of  the  most  valua- 
ble franchises  conferred  by  Congress  on  banking  associations. 
Without  this  power,  it  can  readily  be  seen  the  value  of  the 
stock  would  be  greatly  lessened,  and,  obviously,  whatever 
contributes  to  make  the  shares  of  stock  a  safe  mode  of  invest- 
ment, and  easily  convertible,  tends  to  enhance  their  value.  It 
is  not  less  the  interest  of  the  shareholder  than  the  public,  that 
the  certificate  representing  his  stock  should  be  in  a  form  to 
secure  public  confidence,  for  without  this  he  could  not  nego- 
tiate it  to  any  advantage. 

"It  is  in  obedience  to  this  requirement  that  stock  certificates 
of  all  kinds  have  been  construed  in  a  way  to  invite  the  confi- 
dence of  business  men,  so  that  they  have  become  the  basis  of 
commercial  transactions  in  all  the  large  cities  of  the  country, 
and  are  sold  in  open  market  the  same  as  other  securities. 
Although  neither  in  form  nor  character  negotiable  paper,  they 
approximate  to  it  as  nearly  as  practicable." 

And  in  the  same  case  (p.  376,  L.  Ed.  p.  374),  attention  was 
called  to  the  fact  that  the  purpose  of  Congress  in  making  the 
certificates  transferable  had  been  clearly  manifested  by  the 
repeal,  in  adopting  the  national  banking  act  of  1864  [13  Stat, 
at  L.  99.  chap.  106],  of  §  36  of  the  act  of  1863  [12  Stat,  at  L. 
665,  675,  chap.  58],  which  subjected  any  transfer  of  stock  in 
a  national  bank  to  debts  due  to  the  bank  by  the  seller  of  the 
stock.  To  maintain  the  proposition,  then,  would  compel  us 
to  give  an  interpretation  to  the  statute  which  would  destroy 
one  of  its  essential  features,  under  the  guise  of  giving  effect 
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to  another  provision  of  the  same  statute;  in  other  words,  to 
destroy  the  law  under  the  pretext  of  enforcing  it.  But  the 
controlling  principle  is  that,  when  reasonably  possible,  a  stat- 
ute should  be  so  interpreted  as  to  harmonize  all  its  require- 
ments by  giving  effect  to  the  whole. 

Moreover,  when  other  parts  of  the  statute  are  brought  into 
view  the  reductio  ad  absurdum  to  which  the  proposition  leads 
is  additionally  shown.  Thus,  it  is  provided  (Rev.  Stat.  § 
5242,  U.  S.  Comp.  Stat,  igoi,  p.  3517).  that— 

"All  transfers  of  the  notes,  bonds,  bills  of  exchange,  or  the 
evidences  of  debt  owing  to  any  national  banking  association, 
or  all  deposits  to  its  credit;  all  assignments  of  mortgages, 
sureties  on  real  estate,  or  of  judgments  or  decrees  in  its  favor; 
all  deposits  of  money,  bullion,  or  other  valuable  thing  for 
its  use,  or  for  the  use  of  any  of  its  shareholders  or  creditors; 
and  all  payments  of  money  to  either,  made  after  the  commis- 
sion of  an  act  of  insolvency,  or  in  contemplation  thereof,  made 
with  a  view  to  prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  chapter,  or  with  a  view  to  the 
preference  of  one  creditor  to  another  except  in  payment  of  its 
circulating  notes,  shall  be  utterly  null  and  void,     .     .     ." 

This,  by  a  negative  affirmative,  establishes  the  validity  of 
all  contracts,  otherwise  lawful,  made  by  the  bank  concerning 
its  assets  before  its  failure,  albeit  at  the  time  such  contracts 
were  made  the  bank  was  insolvent,  unless  the  contracts  come 
within  the  restrictions  which  the  section  imposes,  — that  is, 
those  entered  into  after  the  commission  of  an  act  of  insolvency 
or  in  contemplation  thereof,  or  made  with  a  view  to  prevent 
the  application  of  the  assets  of  the  bank  in  the  manner  pre- 
scribed by  law,  or  with  the  purpose  of  giving  a  preference  to 
one  creditor  over  another.  If  the  proposition  were  sustained 
it  would  thus  come  to  pass  that  the  power  of  stockholders  to 
freely  transfer  their  stock  like  any  other  personal  property 
would  be  burdened  with  a  restriction  arising  from  the  unknown 
insolvency  of  the  bank,  while  such  limitation  would  not  apply 
to  any  other  contract  concerning  the  property  or  aflfairs  of  the 
bank.  This  would  be  to  hold  that  the  statute  had  conferred 
the  lesser  freedom  of  contract  where  it  was  its  avowed  pur- 
pose to  give  the  greater.  It  would,  besides,  require  us  to  say 
that  a  limitation  resulting  from  unknown  insolvency  was  made 
effective  upon  a  stockholder  in  transferring  his  stock,  when 
such  restriction  was  not  made  operative  on  the  bank  and  its 
officers  when  they  entered  into  contracts.  But  this  would 
cause  the  unknown  insolvency  to  restrict  the  power  of  the 
person  less  likely  to  be  aware  of  its  existence,  and  to  cause  it 
not  to  be  controlling  where  knowledge  was  most  apt  to  obtain. 
Taking  into  view  the  whole  act, — the  provision  conferring  the 
power  to  transfer  stock;  the  one  already  referred  to,  which 
avoids  contracts  made  in  contemplation  of  insolvency;  the 
authority  conferred  upon  the  Comptroller  to  constantly  test 
the  condition  of  a  national  bank;  the  right  given  him  to  sus- 
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pend  the  business  of  such  bank  when  the  exigencies  of  its  sit- 
uation require  it;  and  the  double  liability  imposed  on  the 
registered  stockholders, — we  think  it  results  that  the  power 
to  transfer  stock,  like  other  personal  property,  is  not  limited 
by  the  mere  fact  that  at  the  time  of  the  transfer  the  bank, 
which  was  a  going  concern,  was  insolvent  in  the  sense  that  its 
assets,  if  liquidated,  would  not  discharge  its  liabilities,  unless 
it  be  shown  that  the  seller  was  aware  of  the  fact,  and  had  sold 
his  stock  to  avoid  the  double  liability  which   was  impending. 

Let  us  come,  however,  to  consider  the  matter  in  the  light 
of  authority.  It  is  clear  that  the  assertion  that  the  power  to 
transfer  the  stock  was  limited  by  the  unknown  insolvency  of 
the  bank  rests,  not  upon  any  express  provision  of  the  statute, 
but  is  deduced  from  mere  implications  which  it  is  deemed 
must  be  drawn  from  the  statute  as  a  whole.  But  the  settled 
rule  hitherto  enunciated  by  this  court,  in  accord  with  the  rule 
obtaining  in  the  English  courts  is,  that,  where  an  express 
power  is  given  to  transfer  stock,  such  power  may  not  be  ren- 
dered nugatory  by  implication.  This  general  principle,  how- 
ever, is,  by  the  decisions  of  this  court,  subjected  to  a  limitation 
which  does  not  prevail  in  England;  ♦^hat  is,  that  the  exercise 
of  the  power  to  transfer  stock  in  a  national  bank  is  con- 
trolled by  the  rules  of  good  faith  applicable  to  other  contracts. 
The  qualification  just  stated  gives  no  support  to  the  propo- 
sition that  where  a  sale  of  stock  in  a  national  bank  is  made  in 
good  faith,  nevertheless  the  consequences  of  the  sale  are 
avoided  if  subsequently  it  develops  that  the  bank  was  insol- 
vent at  the  time  of  the  transfer,  in  the  sense  that  its  assets 
were  then  unequal  to  the  discharge  of  its  liabilities,  when  such 
fact  was  unknown  to  the  seller  of  the  stock  at  the  time  of  the 
sale.  Without  undertaking  to  refer  to  the  numerous  cases  in 
which  the  subject  has  been  variously  considered  since  the 
adoption  of  the  national  banking  act  in  1863,  we  advert  to 
some  of  the  leading  authorities. 

In  Germania  Nat.  Bank  v.  Case,  99  U.  S.  629,  25  L.  Ed. 
449,  the  proof  concerning  the  insolvency  of  the  bank  was  thus 
stated  in  the  opinion  of  the  court: 

"The  Crescent  City  National  Bank  of  New  Orleans  was  or- 
ganized under  the  national  banking  law  in  1871.  On  the  13th 
of  February,  1873.  its  London  correspondents  failed,  and  the 
bank  lost  heavily  by  the  failure, — nearly  the  entire  amount  of 
its  capital.  This  loss  was  almost  immediately  known  in  the 
community  where  the  institution  was  located,  and  necessarily 
affected  its  credit.  On  the  4th  of  March,  1873,  payment  of 
checks  drawn  upon  it  by  its  depositors  was  suspended,  and  on 
the  17th  of  the  same  month  its  circulating  notes  went  to  pro- 
test." 

As  a  result  of  the  failure  of  the  bank,  its  doors  were  closed 
and  suit  was  brought  by  the  receiver  to  recover  from  the  Ger- 
mania the  sum  of  its  double  liability  on  103  shares  of  stock 
which  had  previously  stood  in  the  name  of  the  Germania  on 
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the  stock  register  of  the  Crescent  bank.  The  stock  in  ques- 
tion had  been  acquired  and  registered  in  the  name  of  the  Ger- 
mania  on  the  loth  day  of  March,  1873,  and  the  Germania  had, 
on  the  same  day,  caused  it  to  be  transferred  on  the  register 
from  its  own  name  to  that  of  Waldo,  one  of  its  clerks.  The 
court,  in  enforcing  the  liability,  said: 

"While  it  is  true  that  shareholders  of  the  stock  of  a  corpo- 
ration generally  have  a  right  to  transfer  their  shares,  and  thus 
disconnect  themselves  from  the  corporation  and  from  any 
responsibility  on  account  of  it,  it  is  equally  true  that  there 
are  some  limits  to  this  right.  A  transfer  for  the  mere  purpose 
of  avoiding  his  liability  to  the  company  or  its  creditors  is 
fraudulent  and  void,  and  he  remains  still  liable.  The  Eng- 
lish cases,  it  is  admitted,  give  effect  to  such  transfers,  if  they 
are  made  (as  it  is  called)  'out  and  out;'  that  is,  completely, 
so  as  to  divest  the  transferrer  of  all  interest  in  the  stock.  But 
even  in  them,  it  is  held  that  if  the  transfer  is  merely  colorable, 
or,  as  sometimes  coarsely  denominated,  a  sham, — if,  in  fact, 
the  transferree  is  a  mere  tool  or  nominee  of  the  transferrer, 
so  that,  as  between  themselves  there  has  been  no  real  transfer, 
'but,  in  the  event  of  the  company  becoming  prosperous,  the 
transferrer  would  become  interested  in  the  profits, — the  trans- 
fer will  be  held  for  naught,  and  the  transferrer  will  be  put 
upon  the  list  of  contributories.'  Williams's  Case,  L.  R.  9  Eq. 
221;,  note,  where  the  transfer  was,  as  in  the  present  case,  made 
to  a  clerk  of  the  transferrer  without  consideration;  Payne's 
Case,  L.  R.  9  Eq.  223;  Ex  parte  Kintrea,  L.  R.  5  Ch.  95. 
See  also  Lindley,  Partn.  2d  Ed.  p.  1352;  Chinnock's  Case, 
Johns.  V.  C.  (Eng.)  714;  Hyam's  Case,  i  De  G.  F.  &  J.  75; 
Budd's  Case,  3  De  G.  F.  &  J.  297.  The  American  doctrine 
is  even  more  stringent.  Mr.  Thompson  states  it  thus,  and  he 
is  supported  by  the  adjudicated  cases:  'A  transfer  of  shares 
in  a  failing  corporation,  made  by  the  transferrer  with  the  pur- 
pose of  escaping  his  liability  as  a  shareholder,  to  a  person 
who,  from  any  cause,  is  incapable  of  responding  in  respect  to 
such  liability,  is  void  as  to  the  creditors  of  the  company  and 
as  to  other  shareholders,  although,  as  beween  the  transferrer 
and  transferee,  it  was  out  and  out.'  " 

It  was  decided,  however,  that  it  was  not  necessary  to  apply 
the  more  stringent  American  rule,  since  it  was  found  that  the 
transfer  under  consideration  was  not  real,  but  was  fraudulent 
and  collusive.  As,  from  the  undisputed  facts  stated  by  the 
court  in  its  opinion,  the  bank  became  insolvent,  in  the  sense 
that  its  assets  were  unequal  to  pay  its  debts,  in  February, 
1873,  nearly  a  month  before  the  alleged  sale  was  made,  it  fol- 
lows that  everything  said  in  the  opinion  of  the  court,  as  to  the 
fraudulent  and  collusive  nature  of  the  transfer,  was  wholly 
unnecessary  if  mere  insolvency  avoided  the  sale  and  affixed 
the  liability.  But  it  clearly  appears  from  the  reasoning  of  the 
court  that  the  investigation  of  the  question  of  fraud  and  col- 
lusion was   essential  because  it  was  deemed  that  insolvency 


280  STOCK   AND  -STOCKHOLDERS  [vOL  V 

Earle  v.  Carson 

alone  did  not  avoid  the  transfer.     The  ruling,  therefore,  was 
directly  adverse  to  the  construction  of  the  law  now  relied  upon. 

Bowden  v.  Johnson,  107  U.  S.  251,  sub  nom.  Adams  v. 
Johnson,  27  L.  Ed.  386,  2  Sup.  Ct.  Rep.  246,  also  involved 
whether  a  stockholder  in  a  national  bank  was  liable  despite  a 
transfer  made  by  him  of  his  stock.  It  was  asserted  that  he  was, 
— first,  because  he  had  made  the  sale  with  knowledge  of  the 
approaching  failure  of  the  bank,  and  to  avoid  the  double  lia- 
bility which  was  impending;  and,  second,  because  the  sale 
had  been  coUusively  made  to  a  person  who  was  known  by  the 
seller  to  be  insolvent  and  unable  to  respond  to  the  double  lia- 
bility. The  undoubted  fact  was,  although  the  bank  had  not 
suspended,  that  at  the  time  of  the  transfer  it  was  insolvent  in 
the  sense  that  its  assets  were  not  equal  to  the  discharge  of  its 
liabilities.  In  considering  whether  the  stockholder  was  liable, 
the  court  said: 

"As  such  shareholder,  he  became  subject  to  the  individual 
liability  prescribed  by  the  statute.  This  liability  attached  to 
him  until,  without  fraud  as  against  the  creditors  of  the  bank, 
for  whose  protection  the  liability  was  imposed,  he  should 
relieve  himself  from  it.  He  could  do  so  by  a  bona  fide  transfer 
of  the  stock." 

Having  thus  held  that  there  could  be  no  liability  of  the  sale 
of  stock  had  been  made  in  good  faith,  and  hence  excluding 
the  power  to  avoid  the  transfer  merely  because  of  the  insol- 
vency of  the  bank  at  the  time  when  the  sale  was  made,  the 
court  proceeded  to  examine  the  question  of  good  faith,  and  to 
re-enunciate  the  principle  which  had  been  previously  stated  in 
Germania  Nat.  Bank  v.  Case,  99  U.  S.  629,  25  L.  Ed.  449. 
The  court  said  (p.  261,  L.  Ed.  p.  389,  Sup.  Ct.  Rep.   p.  254): 

''But  where  the  transferrer,  possessed  of  information  show- 
ing that  there  is  good  ground  to  apprehend  the  failure  of  the 
bank,  colludes  and  combines,  as  in  this  case,  with  an  irre- 
sponsible transferee,  with  the  design  of  substituting  the  latter 
in  his  place  and  of  thus  leaving  no  one  with  any  ability  to 
respond  for  the  individual  liability  imposed  by  the  statute,  in 
respect  of  the  shares  of  stock  transferred,  the  transaction  will 
be  decreed  to  be  a  fraud  on  the  creditors,  and  he  will  be  held 
to  the  same  liability  to  the  creditors  as  before  the  transfer." 

Answering  the  contention  that,  even  admitting  the  sale  to 
have  been  made  with  knowledge,  of  impending  failure,  to  avoid 
the  liability  to  arise  therefrom  it  could  not  be  avoided  because 
the  sale  was  intended  between  the  parties  to  be  real,  or,  to 
use  the  expression  referred  to  in  Germania  Nat.  Bank  v. 
Case,  was  an  out  and  out  sale,  the  court,  in  declining  to  fol- 
low the  English  cases,  and  in  adhering  to  the  broader  doctrine 
adverted  to  in  Germania  Nat.  Bank  v.  Case,  said:  "But  it  was 
held  by  this  court  in  Germania  Nat.  Bank  v.  Case,  99  U.  S. 
628,  25  L.  Ed.  448,  that  a  transfer  on  the  books  of  the  bank  is 
not,  in  all  cases,  enough  to  extinguish  liability.  The  court  in 
that  case  defined,  as  one  limit  of  the  right  to  transfer,  that  the 
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transfer  must  be  out  and  out,  or  one  really  transferring  the 
ownership  as  between  the  parties  to  it.  But  there  is  nothing 
in  the  statute  excluding,  as  another  limit,  that  the  transfer 
must  not  be  to  a  person  known  to  be  irresponsible,  and  col- 
lusively  made,  with  the  intent  of  escaping  liability  and  defeat- 
ing the  rights  given  by  the  statute  to  creditors." 

In  Whitney  v.  Butler,  ii8  U.  S.  655,  30  L.  Ed.  266,  7  Sup. 
Ct.  Rep.  61,  the  facts  were  these:  A  stockholder  in  the 
Pacific  National  Bank  of  Boston  sold  his  stock  on  the  8th  of 
November,  1881.  Ten  days  thereafter,  on  November  the  i8th, 
the  bank  suspended  payment  and  closed  its  doors.  Beyond 
doubt  the  bank  was  insolvent  on  the  8th  of  November  when 
the  stock  was  sold,  since  the  Comptroller  certified,  on  the  i6th 
of  December,  1881,  that  the  result  of  his  investigation  dis- 
closed that  "the  entire  capital  stock,"  amounting  to $961,300, 
had  been  lost.  See  statement  of  facts,  Delano  v.  Butler,  118 
U.  S.  638,  30  L.  Ed.  261,  7  Sup.  Ct.  Rep.  39,  which  state- 
ment was  also  a  part  of  the  record  in  Whitney  v.  Butler.  The 
defense  of  the  stockholder,  against  whom  the  double  liability 
was  sought  to  be  enforced,  was  that,  having  sold  his  stock  and 
performed  every  duty  required  of  him  to  secure  a  transfer,  he 
was  no  longer  liable,  although  his  name  remained  upon  the 
register.  The  court,  after  expressly  stating  (p.  658,  L.  Ed.  p. 
267,  Sup.  Ct.  Rep.  p.  62)  the  good  faith  of  the  defendant, 
because  he  had  no  reason  whatever  "to  believe  that  the  bank 
was  insolvent,  or  was  about  to  become  so,"  and  treating  the 
sale  as  valid  for  that  reason,  proceeded  to  hold  that  the  stock- 
holder was  not  liable,  because  he  had  done  everything  in  his 
power  to  secure  the  transfer,  and  hence  his  name  remained 
on  the  register  by  the  neglect  of  the  officers  of  the  bank.  It 
requires  no  comment  to  demonstrate  that  that  case  was 
wrongly  decided  if  the  contention  now  made  is  sustainable. 

In  Stuart  V.  Hayden,  169  U.  S.  2,  42  L.  Ed.  639,  18  Sup.  Ct. 
Rep.  274,  the  facts  were  these:  Stuart  was  an  owner  of  shares 
in  the  Capital  National  Bank  of  Lincoln,  Nebraska.  He  was 
a  director  of  the  bank  and  a  member  of  its  finance  committee. 
On  the  22d  day  of  December,  1892,  in  consequence  of  con- 
tracts made  by  Stuart  with  Gruetter  &  Joers,  Stuart  delivered 
to  them  his  certificates  of  stock,  with  the  power  to  transfer, 
and  a  few  days  afterwards  the  stock  was  transferred.  On  the 
6th  of  February,  1893,  the  bank  failed.  That  the  bank  was 
insolvent  at  the  date  of  the  sale  appears  on  the  face  of  the 
opinion,  for  the  court  said: 

"The  bank  closed  its  doors  within  less  than  three  weeks 
after  the  stock  was  transferred  on  its  books  to  Gruetter  & 
Joers,  its  total  assets  being  about  $900,000,  and  total  liabilities 
$1,463,013.17.  Its  bills  receivable  on  hand  were  $519,600,  of 
which  $58,576.82  were  good,  $141,393.27  were  doubtful,  and 
$319,611.90  were  worthless.  Its  bills  receivable  not  on  hand 
amounted  to  $141,000,  of  which  only  $10,000  were  worth  any- 
thing." 
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The  question  presented  for  decision  was  whether  Stuart  con- 
tinued liable,  despite  the  transfer  made  to  Gruetter  &  Joers. 
The  court  elaborately  stated  the  facts,  directed  attention  to  the 
finding  by  the  court  below  that  at  the  time  of  the  sale  the  bank 
was  absolutely  insolvent,  and  proceeded  to  enforce  the  lia- 
bility against  Stuart  solely  because,  being  a  director  of  the 
bank  and  a  member  of  its  finance  committee,  he  had  knowl- 
edge of  the  insolvency,  and  therefore  the  sale  was  in  bad  faith. 
Manifestly,  this  case  also  reiterated  the  doctrine  announced  in 
the  previous  cases,  and  excludes  the  conception  that  the  mere 
fact  of  unknown  insolvency  avoids  the  transfer,  since  every 
word  of  the  careful  statement  in  the  opinion  on  the  facts 
showing  knowledge  would  have  been  wholly  unnecessary  if 
the  doctrine  now  asserted  were  well  founded. 

From  what  has  previously  been  said,  and  the  cases  just 
referred  to,  it  is  demonstrated  that  the  contenion  now  made 
is  not  supported  by  the  statute,  and  is  foreclosed  by  the 
decisions  of  this  court.  But  it  is  suggested  the  rule  announced 
in  the  previous  cases  is  shown  to  have  been  a  mistaken  one 
by  an  observation  in  the  opinion  in  Stuart  v.  Hayden,  169  U. 
S.  24,  2  L.  Ed.  639,  18  Sup.  Ct.  Rep.  274.  The  passage  referred 
to  (p.  9,  L.   Ed.  p.  642,  Sup.  Ct.   Rep.  p.  276)  is  as  follows: 

"Whether — the  bank  being  in  fact  insolvent — the  transferrer 
is  liable  to  be  treated  as  a  shareholder,  in  respect  of  its  exist- 
ing contracts,  debts,  and  engagements,  if  he  believed  in  good 
faith,  at  the  time  of  transfer,  that  the  bank  was  solvent,  is  a 
question  which,  in  the  view  we  take  of  the  present  case,  need 
not  be  discussed,  although  he  may  be  so  treated,  even  when 
acting  in  good  faith,  if  the  transfer  is  to  one  who  is  financially 
irresponsible." 

But  this  remark  does  not  purport  to  pass  upon  the  question 
which  it  suggests,  but  simply  reserves  it.  The  argument, 
however,  is  that  the  opinion  would  not  have  reserved  a  ques- 
tion which  had  been  conclusively  foreclosed.  The  suggestion 
is  based  on  a  misconception  of  the  sentences  relied  on. 
Obviously,  the  observations  in  Stuart  v.  Hayden  cannot,  in 
reason,  be  construed  as  throwing  doubt  upon  the  doctrine 
announced  in  the  opinion  in  which  the  expressions  relied  on 
are  contained.  This  would,  however,  be  the  case  if  the 
significance  now  attributed  to  the  language  were  sound.  The 
error  of  the  argument  arises  from  the  fact  that  it  affixes  to 
the  word  "insolvency,"  as  found  in  the  sentences  quoted,  the 
erroneous  import  hitherto  pointed  out;  that  is,  an  inadequacy 
of  the  assets  of  a  bank  to  pay  its  liabilities,  instead  of  giving 
to  it  its  true  meaning,  that  of  failure  and  consequent  suspen- 
sion of  business. 

3.  The  proposition  under  this  head  is  that,  as  the  person 
to  whom  the  stock  was  sold  in  the  case  before  us  was  in  fact 
insolvent,  and  hence  unable  to  respond  to  the  double  liability, 
the  sale  was  void,  although  the  fact  of  such  insolvency  of  the 
buyer  was  unknown  to  the  seller.     But  this,  in  this  last  analy- 
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sis,  merely  again  reiterates  the  proposition  which  we  have 
previously  disposed  of,  since  it  but  insists  that  the  validity  of 
the  sale  of  the  stock  is  to  be  tested,  not  by  the  good  faith  of 
the  seller,  but  upon  the  unknown  financial  condition  of  the 
buyer.  The  rule  on  this  subject  was  clearly  stated  in  the 
passage  which  has  already  been  excerpted  from  Bowden  v. 
Johnson,  107  U.  S.  251,  sub  nom.  Adams  v.  Johnson,  27  L. 
Ed.  386,  2  Sup,  Ct.  Rep.  246,  where,  in  declining  to  follow 
the  English  rule  upholding  a  real,  or  out  and  out,  sale,  even 
if  the  purpose  was  to  avoid  impending  liability,  the  court  said 
that  "the  transfer  must  not  be  to  a  person  known  to  be  irre- 
sponsible, and  collusively  made,  with  the  intent  of  escaping 
liability  and  defeating  the  rights  given  by  the  statute  to  cred- 
itors,"— a  principle  which  has  been  since  expressly  reiterated 
in  Matteson  v.  Dent,  176  U.  S.  521,  531,  44  L.  Ed.  571,  576, 
20  Sup.  Ct.  Rep.  419.  Here,  again,  support  for  the  proposi- 
tion is  sought  to  be  derived  from  the  concluding  sentence  in 
the  passage  from  the  opinion  in  Stuart  v.  Hayden.  But  in 
any  event  the  observation  relied  upon  was  not  essential  for 
the  decision  of  the  case  of  Stuart  v.  Hayden,  and  moreover  its 
meaning  is  clearly  shown  by  the  contest  of  the  opinion,  in 
which  the  difference  between  the  American  and  English  rule 
is  pointed  out.  When  this  is  borne  in  mind  it  will  be  seen 
that  the  expression  in  Stuart  v.  Hayden  referred  to  but  stated 
that  difference,  and,  being  taken  in  connection  with  other 
causes  of  the  opinion  in  that  case,  must  be  understood  as  im- 
plying that  a  real,  or  out  and  out,  transfer  would  not  be 
adequate  to  relieve  the  seller  from  this  liability  as  a  stock- 
holder if  the  sale  was  made  by  him  to  escape  his  impending 
liability,  and  to  a  person  whom  he  knew,  or  had  reason  to 
know,  was  financially  irresponsible.  As  the  views  hitherto 
expressed  are  conclusive  of  the  meaning  of  the  act  of  Con- 
gress, we  deem  it  unnecessary  to  refer  to  the  many  cases  from 
state  courts  of  last  resort  construing  state  statutes  referred  to 
in  the  argument. 
Affirmed. 


284  STOCK  AND  STOCKHOLDERS  [vOL  V 


State  ex  rel.  Douglas,  Atty.  Gen.,  v.  Savings  Bank 
OF  St.  Paul. 

{Supreme  Court  of  Minnesota,  Nov.  21,  igo2.) 
[92  N.  W.  Rep.  403.] 

Saving  Banks — Insolvency — Liability  of  Stockholders. 

The  Minnesota  Savings  Association  was  incorporated  under  Gen. 
Laws  1867.  By  Sp.  Laws  1873,  c.  117,  the  name  was  changed  to  Sav- 
ings Bank  of  St.  Paul,  and  a  capital  stock  of  $100,000  was  provided  ; 
such  capital  to  be  employed  in  the  business,  and  to  become  a  guaranty 
fund  :  held,  such  stock  is  not  within  the  constitutional  provisions 
imposing  a  double  liability,  and  the  depositors  are  not  creditors  having 
the  right  to  enforce  such  a  liability. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,   Ramsey  county;  Brill,  Judge. 

Action  by  the  state,  on  the  relation  of  W.  B.  Douglas, 
attorney  general,  against  the  Savings  Bank  of  St.  Paul.  From 
an  order  refusing  permission  to  the  receiver  of  the  bank  to 
enforce  the  liability  of  the  stockholders,  the  receiver  appeals. 
Affirmed. 

J.  C.  Michael,  for  appellant. 

Samuel  Whaley,  Stevens,  O'Brien,  Cole  &  Albrecht,  How, 
Taylor  &  Mitchell,  and  Grosvenor  P.  O'Neall,  for  respondents. 

LEWIS,  J.  Under  the  provisions  of  chaper  23,  Gen.  Laws 
1867,  the  Minnesota  Savings  Association  was  incorporated; 
and  by  chapter  117,  Sp.  Laws  1873,  the  name  was  changed  to 
Savings  Bank  of  St.  Paul,  and  the  corporation  was  authorized 
to  establish  $100,000  capital  stock,  to  be  divided  into  shares 
of  $100  each;  such  capital  to  be  employed  in  the  business  as 
might  be  prescribed  by  the  trustees.  By  this  act  such  capital 
was  made  a  guaranty  fund,  liable  at  all  times  to  the  depositors 
and  other  creditors  of  the  association.  It  was  further  enacted 
that  10  per  cent,  of  the  net  profits  of  the  business  should  beset 
apart  annually,  until  the  same  should  amount  to  20  per  cent,  of 
the  capital,  as  a  reserve  and  contingent  fund,  and  the  remainder 
of  net  profits,  after  providing  for  the  payment  of  interest 
to  depositors  according  to  law  and  the  rules  of  the  associa- 
tion, to  be  divided  equally  among  the  stockholders  accord- 
ing to  their  percentage  of  shares.  In  1899  the  corporation 
became  insolvent,  and  a  receiver  was  appointed.  The  assets 
were  insufficient  to  pay  the  depositors  in  full,  and  the  receiver 
instituted  proceedings  under  chapter  272,  Laws  1899,  to  assess 
the  stock,  and  enforce  the  liability  of  the  stockholder  for  the 
deficiency.  The  trial  court  denied  the  application,  and  the 
receiver  appealed. 
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The  General  Laws  of  1867,  under  which  the  association 
was  originally  incorporated,  provided  that  any  number  of 
persons,  not  less  than  five,  might  associate  themselves,  and 
become  incorporated  as  a  savings  association.  The  incorpo- 
rators constituted  the  board  of  trustees,  with  power  to  fill 
vacancies  by  appointment.  There  was  no  provision  for 
capital  stock,  and  appellant  contends  that  stock  issued  under 
the  special  law  was  of  such  character  as  to  bring  it  within 
the  constitutional  provision  imposing  a  double  liability,  and 
that  the  depositors  were  creditors  of  the  corporation,  entitled 
to  enforce  that  liability  against  the  stockholders.  Our  views 
in  reference  to  these  questions  cannot  be  better  stated  than  as 
set  forth  in  the  language  of  the  learned  trial  judge:  "There 
seems  to  be  no  doubt  that  prior  to  the  law  of  1873  this  bank 
was  a  savings  institution,  pure  and  simple;  but  it  is  claimed 
on  behalf  of  the  petitioner  that  under  the  law  of  1873  the 
nature  of  the  institution  and  the  relations  of  the  depositors 
to  it  were  so  changed  that  it  ceased  to  be  distinctly  a  savings 
institution,  and  that  therefore  the  ordinary  rule  of  set-off 
applies.  Confusion  has  arisen  out  of  the  use  of  the  words 
'capital  stock'  and  'stockholders'  in  the  law  of  1873.  It  will 
be  observed  that  the  stock  provided  for  in  that  law  did  not 
possess  the  incidents  of  stock  ordinarily,  nor  did  the  holders 
have  the  usual  rights  of  stockholders  in  ordinary  commercial 
corporations.  The  stock  did  not  represent  the  assets  of  the 
institution.  The  holders  of  stock  had  no  power  to  elect  the 
trustees,  and  had  no  voice  in  the  management  of  the  institu- 
tion. The  stockholders  simply  invested  their  money  in  the 
institution.  The  money  invested  was  to  be  a  guaranty  fund 
to  the  depositors,  and  the  holders  were  to  receive  a  contingent 
share  of  the  profits.  The  institution  was  still  a  savings  bank, 
with  the  same  rights,  duties,  and  limitations  as  before,  except 
that  the  money  paid  in  on  the  stock  could  be  employed  as  the 
trustees  saw  fit;  and  the  profits,  above  a  certain  amount,  were 
to  be  paid  by  the  trustees  to  the  holders  of  the  stock.  The 
relation  of  the  depositors  to  the  bank  was  not  changed,  except 
that  they  were  entitled  to  the  profits  to  a  certain  amount  only. 
The  nature  of  their  deposits  was  not  changed,  nor  was  their 
relation  to  each  other  changed.  The  bank  was  still  their 
agent  or  trustee,  and  not  their  debtor.  The  most  that  can  be 
said  is  that,  after  the  issuance  of  the  stock,  the  bank,  while 
operated  for  the  primary  benefit  of  depositors,  was  not  to  be 
operated  for  their  exclusive  benefit;  other  beneficiaries, 
whose  rights  were  subordinate  to  theirs,  being  introduced. 
But  the  fact  that  the  trust  cast  on  the  bank  was  enlarged,  and 
that  holders  of  stock  were  also  made  contingent  beneficiaries, 
did  not  take  the  case  out  of  the  principle  upon  which  set-oflE 
is  disallowed  in  case  of  savings  institutions.  While  the  bank 
was  solvent,  the  funds  were  the  funds  of  the  depositors,  and  the 
holders   of  the  stock,  and  not  of  the  corporation.     The  stock 
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having  been  lost,  the  funds  now  are  the  funds  of  the  deposi- 
tors. The  so-called  commercial  deposits  were  equally  trust 
money  with  the  savings  deposits.  Both  went  into  one  fund. 
The  only  difference  between  the  two,  if  that  is  a  difference, 
is  that  the  bank  permitted  the  commercial  deposits  to  be 
withdrawn  with  more  facility  than  the  others.  But  it  is  to  be 
assumed  that  the  bank  received  them  under  the  law,  and  the 
law  makes  no  distinction  among  depositors;  and  it  would 
seem  that  the  commercial  depositor  was  entitled  to  interest  on 
his  deposit  upon  the  same  condition  as  the  other  depositors, 
unless  he  waived  it." 
For  these  reasons,  the  order  is  affirmed. 
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Kirtley's  Adm'x  V.  Shinkle. 

(Court  of  Appeals  of  Kentucky,  Sept.  i8,  igo2.) 
[69  S.  W.  Rep.  723.] 

Sale  of  Bank  Stock — Failure  to  Disclose  Insolvency  of  Bank. 

The   seller  of   bank  stock  is   not  liable  to  the   buyer  in   an  action   of 
deceit   merely  because  he  failed  to  disclose   the  insolvent  condition   of 
the  bank,  where   he  had  no  connection  with   the  bank,  and  no   actual 
knowledg'e  of  its  condition. 
Same — Failure  of  Consideration. 

The  buyer  of  shares  cannot  recover  of  the  seller  the  price  paid, 
thoug'h  the  shares  were  intrinsically  worthless,  as  they  had  a  market 
value,  and  another  person  proposed  to  buy  at  about  the  same  price. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  John  M.  Kirtley  against 
Bradford  Shinkle  to  recover  damages  for  deceit.  Judgment 
for  defendant,  and  plaintiff  appeals.     Affirmed. 

C.  B.  Matthews  and  B.  F.  Graziani,  for  appellant. 

J.  W.  Bryan,  for  appellee. 

HOBSON,  J.  Appellant,  Elizabeth  M.  Kirtley,  as  admin- 
istratrix of  John  M.  Kirtley,  deceased,  filed  this  action  to 
recover  of  the  appellee,  Bradford  Shinkle,  damages  for  an 
alleged  fraud  perpetrated  by  him  upon  the  deceased  in  the  sale 
of  120  shares  of  stock  in  the  Commercial  Bank  of  Cincinnati. 
She  alleged  that  the  bank  was  at  the  time  utterly  insolvent; 
that  this  was  known  to  the  defendant,  and  unknown  to  the 
intestate;  that  the  latter  had  no  means  of  learning  the  facts, 
and  relied  solely  upon  the  business  character  and  representa- 
tions of  the  defendant,  who  represented  to  him  that  the  stock 
was  a  good  purchase  at  the  price,  which  was  gSi  cents  of  its 
face  value,  and  that  the  intestate  relied  upon  these  represen- 
tations, which  were  fraudulently  made  by  the  defendant,  with 
knowledge  of  their  falsity.  The  allegations  of  the  petition 
were  denied  by  the  defendant,  and  at  the  conclusion  of  the 
evidence  offered  by  the  plaintiff  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  defendant.  The  evidence 
introduced  on  the  trial  showed  these  facts:  A.  Shinkle,  the 
father  of  the  defendant,  Bradford  Shinkle,  owned  120  shares 
of  stock  in  the  Commercial  Bank,  and  gave  20  of  these  shares 
to  an  orphanage.  He  then  died,  and  the  defendant  was  the 
executor  of  his  will.  The  trustees  of  the  orphanage  desired  to 
sell  their  20  shares,  and  directed  him,  as  their  president,  to 
make  the  sale.  He  desired  to  sell  the  shares  he  held  as  exec- 
utor.    He  lived  in  Covington,  but  was  connected  with  one  of 
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the  large  banks  in  Cincinnati  as  director.  A  broker  in  Cin- 
cinnati, named  Eustis,  knowing  that  appellee  had  the  stock, 
approached  him  about  selling  it  for  him,  as  he  had  a  cus- 
tomer who  wanted  to  buy  some  of  the  stock.  Appellee  went 
to  see  the  broker,  and  authorized  him  to  sell  the  stock,  but 
fixed  a  price  higher  than  his  customer  had  offered,  which  was 
98  cents.  A  few  days  after  this  the  deceased,  Kirtley,  came 
to  see  the  broker,  desiring  to  purchase  some  stock  in  this  bank, 
and  offered  him  98^  cents  for  the  120  shares  of  stock.  After  a 
conference  with  appellee,  the  broker  accepted  his  offer,  and 
the  stock  was  delivered  and  paid  for.  The  broker  made  no 
representations  about  the  stock.  Appellee  did  not  see  Kirt- 
ley, or  have  anything  to  say  to  him  about  it.  The  deceased 
had  been  president  of  one  of  the  national  banks  of  Cincinnati 
for  several  years,  and  was  well  acquainted  in  bank  circles.  He 
had  conceived  the  idea  of  being  elected  vice  president  of  the 
Commercial  Bank,  and  bought  the  stock  with  this  view.  He 
afterwards  proposed  buying  more.  The  sale  occurred  on 
December  19,  1894,  and  the  bank  failed  on  March  23,  1895,  or 
a  little  more  than  three  months  afterwards. 

It  is  earnestly  argued  for  appellant  that,  though  there  was 
no  actual  representation  made  to  the  intestate,  the  appellee  in 
fact  sold  the  stock  with  knowledge  of  the  shaky  condition  of 
the  bank,  and  that  his  selling  the  stock  without  disclosing  the 
facts  was  a  fraud  on  his  part,  and  that,  as  the  stock  was 
wholly  worthless  at  the  time,  the  money  was  obtained  without 
consideration.  Appellee  was  in  no  way  connected  with  the 
Commercial  Bank.  He  had  no  actual  knowledge  of  its  condi- 
tion. There  is  nothing  shown  in  the  proof  imposing  upon 
him  the  duty  of  disclosing  anything  to  the  intestate.  It  is 
true  that  in  the  panic  of  1893  the  Commercial  Bank  had  bor- 
rowed $60,000,  and  this  fact  was  known  to  appellee;  but  it  had 
secured  the  loan  by  good  paper,  and  was  regarded  solvent  at 
that  time  by  the  other  banks.  This  loan  only  ran  for  a  short 
time.  It  is  true  it  was  paid  ofi  out  of  other  money  borrowed 
by  the  bank;  but  these  loans  were  made  privately,  and  when 
the  bank  failed  those  who  had  lent  this  money  were  each  sur- 
prised to  learn  that  the  bank  had  borrowed  money  from  the 
others.  It  is  also  shown  that  the  Commercial  Bank  was  in  the 
habit  of  buying  and  selling  a  good  deal  of  New  York  exchange; 
but  the  proof  shows  that  it  always  had  the  money  in  New 
York  to  meet  these  drafts,  and,  while  there  seems  to  have 
been  some  talk  among  certain  bank  officials  about  this,  it  is 
perfectly  apparent  from  all  the  record  that  the  Commercial 
Bank  was  regarded  as  solvent  in  commercial  circles  until  the 
day  it  failed.  There  is  no  adequate  proof  in  the  record  that 
appellee  had  any  facts  within  his  knowledge  that  would  justify 
him  in  concluding  that  the  bank  was  not  solvent,  even  if  he 
knew  all  the  facts  now  testified  to  by  the  officials  of  other 
banks.     These   facts  at  the  outside  would  do  no  more  than 
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excite  a  suspicion,  whicii  might  be  entirely  unfounded.  And 
there  is  no  proof  that  the  facts  so  testified  to  came  to  his 
knowledge.  On  the  contrary,  the  proof  shows  that  such 
matters  were  not  talked  about  by  the  persons  who  knew  them, 
but  were  kept  very  quiet,  for  fear  that  an  injustice  might  be 
done,  and  the  credit  of  the  institution  injured,  when  nothing 
was  in  fact  wrong.  The  money  paid  by  the  intestate  for  the 
stock  cannot  be  recovered  on  the  ground  that  it  was  paid 
without  consideration.  Although  the  stock  was  intrinsically 
worthless,  and  had  been,  according  to  the  proof,  for  several 
years,  it  had  a  market  value.  The  other  person  who  pro- 
posed to  buy  wanted  it  at  98  cents,  and,  as  shown  by  the  evi- 
dence, some  time  after  this  sale  was  made  the  stock  was  held 
in  the  market  at  102  cents,  and  96  cents  was  bid.  Kirtley 
owned  the  stock  for  a  few  months  after  he  bought  it  before 
the  bank  failed,  and,  though  he  lived  for  something  like  a 
year  after  the  bank  failed,  no  suit  was  brought  or  complaint 
made  to  appellee  until  after  his  death. 
Judgment  affirmed. 

5  Bkg-  Cas— 19 
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Laidlaw  V.  Pacific  Bank  (McGowan,  Intervener). 

{Supreme  Court  of  California,  Sept,  24,  igo2. ) 
[70  Pac.  Rep.  277.] 

Ultra  Vires — Borrowing  Money  to  Pay  Depositors. 

Act  April  11,  1862,  \  10,  declares  it  unlawful  to  contract  any  debt  or 
liability  against  a  savings  bank  corporation  for  any  purpose  whatever, 
but  its  stock  and  assets  shall  be  security  to  nonstockholding  depositors. 
The  act  and  Act  March  12,  1864,  amending  it,  give  the  corporation 
certain  powers,  but  nowhere  qualify  the  inhibition  against  incurring 
indebtedness,  so  as  to  allow  it  to  borrow  money  to  pay  a  deposit  :  held, 
that  a  contract  incurring  such  an  indebtedness  was  tiltra  vires,  and  not 
enfoi'ceable  as  against  nonstockholding  depositors. 
Same — Pleading. 

Though  the  defense  of  ultra  vires  was  pleaded  by  defendant  to  plain- 
tiff's complaint  only,  the  answer  to  the  complaint  of  intervener, 
claiming  as  an  attaching  creditor  of  plaintiff's  assignor,  having  merely 
denied  the  indebtedness  to  such  assignor,  yet  it  appearing  intervener 
was  not  harmed  by  such  omission  to  again  plead  ultra  vires,  and  that 
the  court  below  treated  it  as  properly  pleaded  against  him,  the  finding 
of  ultra  vires,  required  by  the  evidence,  should  have  been  against  him, 
as  well  as  plaintiff. 
Specifications  of  Insufficiency  of  Evidence. 

Specifications  of  insufficiency  of  evidence  to  support  a  finding,  which 
point  to  each  of  the  probative  facts,  are  sufficient. 

In  banc.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco ;  Frank  J.  Murasky,  Judge. 

Action  by  Charles  E.  Laidlaw  against  the  Pacific  Bank. 
Mathew  McGowan  intervened.  From  an  adverse  judgment 
and  an  order  denying  a  new  trial,  defendant  appeals.    Reversed. 

E.  D.  Sawyer  (J.  M.  Burnett,  of  counsel),  for  appellant. 
James  M.  Allen  and  Isaac  Frohman,  for  respondent  Laidlaw. 
Roger  Johnson,  for  respondent  McGowan. 

PER  CURIAM.  Two  appeals,  each  independent  of  the 
other,  one  being  from  the  judgment  and  the  other  from  the 
order  denying  the  Pacific  Bank  a  new  trial,  are  before  us  in 
this  case.  The  appeal  from  the  judgment  has  been  heretofore 
considered  {^y  Pac.  897),  but  a  rehearing  was  granted,  and 
the  two  appeals  will  now  be  disposed  of  in  one  opinion. 

On  the  appeal  from  the  order  denying  a  new  trial  it  is  con- 
tended that  the  finding  of  the  court  to  the  effect  that  the 
appellant  the  Pacific  Bank,  on  or  about  the  22d  day  of  June, 
1893,  became  indebted  to  plaintiff's  assignor,  R.  H.  McDon- 
ald, in  the  sum  of  $97,003,  for  money  theretofore  paid,  laid  out, 
and  expended  by  said  McDonald  for  the  use  and  benefit  of 
said  defendant  and  at  its  request,  is  not  supported  by  the  evi- 
dence. We  think  this  contention  is  well  founded.  From  the 
evidence  it  appears  that  the  People's  Home  Savings  Bank  was 
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a  depositor  in  the  defendant  bank  to  the  extent  of  $ii;o,ooo, 
and  was  pressing   for  payment,  but  defendant   could  not  pay 
the  same  from  its  own  means  at  that  time.     That  thereupon, 
at  the  request  of  the  Pacific  Bank,  the  amount  of  the  $150,000 
was  secured  to  the  People's  Home  Savings  Bank  by  a  mort- 
gage given  it  upon   16,000  acres  of   land   in  San  Luis  Obispo 
county,  belonging  to  R.  H.  McDonald,  the  plaintiff's  assignor. 
This  was  accomplished   in  the   following   manner:  Said  real 
property  was   conveyed   by   said   R.    H.    McDonald,    acting 
through  his  attorney  in  fact,  R.  H.  McDonald,  Jr.,  to  one  A.  L. 
Jenkins,  an  employee  of  the  defendant,  without  any  consider- 
ation being  paid  therefor  by  said  Jenkins,   and  Jenkins  then 
mortgaged  the  property  to  the  Savings  Bank.    Jenkins  received 
nothing  on  account  of  it,  but  on  the  execution  of  the  mortgage 
as  aforesaid  the  Savings  Bank  credited  the  Pacific  Bank  with 
said  amount,  and  the  Pacific  Bank  charged  it  to  the  Savings 
Bank,  and  gave  R.  H.  McDonald  credit  for  the  same.     About 
four  days  later  the  Pacific  Bank  closed  its  doors,  and  some  four 
months  thereafter,  on  October  16,  1893,  after   due   proceed- 
ings, it  was  adjudged  insolvent,  under  the  act  of  March  30, 
1878,  creating  a  board  of  bank  commissioners,  and  was  pro- 
hibited  from  the   further  transaction   of  business,  and   ever 
since  has   been  in  process  of   liquidation  under  said  act.     It 
has  since  paid  dividends  amounting  to  40  per  cent,    on  the 
unsecured  claims  of  its  nonstockholding  depositors  and  other 
creditors,  and  the  remaining  assets  are  of  sufficient  value  to 
enable  it  to  pay  40  per  cent,  to  plaintiff  and  intervener  upon 
the  claim  involved  in  this  action,  provided  no  other  creditor 
is  paid.     McDonald  was  credited,  as  a  depositor  by  the  Pacific 
Bank,  with  the  said  $ic;o,ooo,  and  was  charged  with  amounts 
drawn  out  by  him  so  as  to  reduce  the  credit  to  the  $97,003  sued 
for  herein.     The  Pacific  Bank  was  incorporated  under  the  act 
of  April  II,  1862  (St.  1862,   p.    199).     This  act  provides,   in 
section  10,  that  "it  shall  not  be  lawful  for  the  corporation,  or 
the  directors,  to  contract  any  debt  or  liability  against  the  cor- 
poration, for  any  purpose  whatever,  but  the  capital  stock  and 
the  assets  of  the  corporation  shall  be  a  security  to  depositors 
who  are  not  stockholders,  and  the  by-laws  may  provide  that 
the  same   security  shall   extend   to   deposits  made   by   stock- 
holders."    The   by-laws  of  the  Pacific  Bank  do  not  provide 
that  the  same  security  shall  extend  to  deposits  made  by  stock- 
holders.    It  is   further  provided  in  the  said  act  and  in  the 
amendments  thereto  of  1864  (see  St.  1863-64,  p.  158)  that  the 
corporation  shall  have  certain  powers  necessary  and  usual  in 
the  transaction  of  the  business  of  a  savings  bank.     It  is  em- 
powered by  the  act,  among  other  things,  to  purchase  a  lot  and 
building  necessary  in  its  business;  to  loan  and  invest  the  funds 
of  the  corporation;  to  receive  deposits  of  money,  and  to  loan 
and  invest  the  same;  to  collect  the  same,  with  interest,  and  to 
repay  such  deposits  without  interest,  or  with  so  much  of  the 
earnings  and  interest  as  the  by-laws  of  the  corporation  may 
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provide.  There  are  various  other  matters  for  which,  it  appears 
from  the  act,  the  corporation  may  become  bound  as  for  an  in- 
debtedness, and  as  to  all  these  matters  it  may  properly  be 
said,  construing  the  various  sections  of  the  statute  together, 
that  they  constitute  exceptions  and  qualifications  of  the  general 
inhibition  laid  down  in  section  lo  of  the  act  against  the  con- 
tracting of  any  debt  or  liability  whatever.  But  nowhere  in 
the  act  is  there  anything  to  be  found  qualifying  this  inhibition 
so  as  to  permit  the  corporation  to  incur  an  indebtedness  for 
money  loaned  to  it  or  laid  out  and  expended  for  its  benefit  in 
the  manner  and  form  herein  disclosed.  The  act  is  the  charter 
of  the  corporation  defendant;  and,  a  corporation  being  the 
creature  of  the  law,  the  legislature  has  the  power  to  limit  it 
as  to  the  business  it  shall  transact,  as  well  as  to  the  manner  in 
which  it  shall  be  transacted;  and  it  is  clear  from  a  reading  of 
the  entire  act  that  it  was  the  intention  and  purpose  of  the  leg- 
islature to  withhold  from  the  corporation  the  power  to  run  in 
debt  for  borrowed  money,  or  to  do  what  seems  to  be  substan- 
tially the  same  thing, — incur  an  indebtedness  for  money  paid 
out  by  a  third  party  at  its  request  in  discharge  of  its  obliga- 
tion. The  primary  purpose  of  the  law  constituting  the  charter 
of  defendant  was  that  it  should  be  conducted  for  the  purpose 
of  receiving  deposits  and  loaning  the  same,  so  that  they  should 
earn  interest,  and  thereby  be  of  profit  to  the  corporation  as 
well  as  to  the  depositors.  It  was  never  contemplated  that  the 
corporation  should  become  a  borrower  of  money  and  a  payer 
of  interest,  and,  unless  the  act  is  so  construed,  then  the  provi- 
sion against  the  contracting  of  "any  debt"  must  go  for  naught. 
As  we  have  seen,  the  borrowing  of  money  is  not  made  an  ex- 
ception to  this  general  provision  by  any  other  provision  of  the 
act;  and  if,  by  construction,  such  an  indebtedness  is  to  be 
excepted  from  its  operation,  by  similar  construction  indebt- 
edness for  any  and  every  other  purpose  can  be  excepted,  and 
thus  the  institution  be  turned  entirely  away  from  the  purpose 
of  the  law  in  which  it  has  its  foundation.  The  corporation 
had  no  power  to  request  or  contract  for  the  payment  of  its 
debts  by  a  third  person,  but  under  the  act  it  should  pay  its 
own  debts  out  of  its  own  funds;  and  when  it  could  not  do  this 
it  was  time  for  it  to  close  its  doors.  Its  contract  with  Mc- 
Donald was,  therefore,  ultra  vires,  and  cannot  be  enforced 
under  the  circumstances  here  presented.  McDonald's  pay- 
ment of  the  People's  Home  Savings  Bank  must  be  treated  as 
a  mere  voluntary  act  on  his  part,  which,  to  say  the  least, 
created  no  right  against  the  Pacific  Bank  that  should  be  per- 
mitted in  any  way  to  impair  the  rights  of  nonstockholding  de- 
positors clearly  intended  to  be  secured  to  them  by  the  statute. 
No  question  of  subrogation  arises  in  the  case,  as  the  action 
on  the  part  of  plaintiff  as  well  as  upon  intervener's  part  does 
not  in  any  respect  proceed  upon  the  theory  of  subrogation, 
but,  on  the  contrary,  the  complaints  of  both  of  said  parties 
count  distinctly  upon  money  loaned  to  the  Pacific  Bank,  and 
upon  money  paid,  laid  out,  and  expended  for  its  benefit. 
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We  have  herein  treated  the  plaintiff's  rights  from  the  stand- 
point of  respondent's  claim  that  plaintiff's  assignor,  McDonald, 
became,  by  virtue  of  the  transaction,  a  general  creditor  of  the 
Pacific  Bank,  and  not  a  depositor  therein;  and,  treating  him 
thus,  we  have  seen  that  he  became  a  general  creditor  for  a 
purpose  and  in  a  way  forbidden  by  the  statute,  and  against 
which  it  was  one  of  the  purposes  of  the  statute  to  secure  the 
nonstockholding  creditors.  Respondents  seem  to  concede 
that  if  McDonald,  being  a  stockholder  as  he  was,  stood  in  the 
position  of  a  depositor  as  to  the  sum  involved  in  this  case, 
he  could  not  recover.  St.  1862,  p.  201,  §  10;  Murphy  v.  Pacific 
Bank,  119  Cal.  334.  5i  Pac.  317;  Id.,  130  Cal.  542,  62  Pac. 
1059.  It  is  plain,  then,  that  whether  his  relation  to  the  defend- 
ant was  that  of  a  general  creditor  or  that  of  a  depositor,  the 
result  must  be  the  same,  and  it  is  not,  therefore,  necessary 
that  we  should  analyze  the  evidence  to  determine  in  which  of 
these  two  relations  McDonald  stood.  In  either  event  it  is 
plain  that  the  finding  of  indebtedness  stands,  as  a  matter  of 
law,  without  support  in  the  evidence,  and  that  the  defend- 
ant's motion  for  a  new  trial  should  have  been  granted. 

We  are  further  of  the  opinion  that  a  proper  construction  of 
section  10  of  the  statute  gives  nonstockholding  depositors  a 
security  in  the  capital  stock  and  the  assets  of  the  corporation, 
which  should  be  satisfied  (the  bank  being  in  liquidation)  before 
any  other  creditor  should  be  permitted  to  apply  any  portion 
of  such  capital  stock  or  assets  to  the  satisfaction  of  his  debts. 
If  there  was  no  statute  on  the  subject  at  all,  the  nonstockhold- 
ing depositors  would  have  security  in  common  (at  least)  with 
other  creditors  in  the  capital  stock  and  assets.  The  legislature 
intended  to  give  to  these  nonstockholding  depositors  some 
right  that  they  did  not  possess  under  the  law  and  in  the 
absence  of  the  statute,  and  also  to  confer  this  same  right  upon 
stockholding  depositors  when  the  by-laws  of  the  corporation 
should  provide  for  it.  Construe  the  statute  contrary  to  this, 
and  it  follows  that  the  legislature  did  a  vain  and  useless  thing 
when  it  enacted  section  10. 

The  facts  showing  that  the  alleged  contract  was  ultra  vires 
and  void  were  fully  pleaded  in  defendant's  answer  to  plaintiff's 
amended  complaint.  The  record  shows  that  this  answer  was 
served  and  filed  May  10,  1898,  some  11;  days  after  the  amended 
complaint  of  intervener  had  been  filed.  The  statute  required 
that  it  should  be  served  on  intervener  as  well  as  on  plaintiff, 
and  we  presume  that  it  was  so  served.  From  this  the  inter- 
vener had  full  notice  as  to  this  affirmative  defense  that  was 
interposed  for  the  purpose  of  preventing  the  plaintiff  from 
obtaining  a  judgment  in  which  the  intervener  hoped  to 
share.  In  its  answer  to  the  amended  complaint  in  inter- 
vention the  defendant  did  not  repeat  the  facts  showing 
the  invalidity  of  the  contract  sued  on,  but  contented 
itself  with  denying  the  allegations  of  indebtedness 
to     McDonald     contained    in    said    complaint    in  interven- 
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tion.  The  trial  court,  however,  treated  the  question  of  the 
validity  of  the  contract  sued  on  as  properly  in  issue  as  to  all 
parties  to  the  suit;  and  in  this  we  see  no  error  that  could 
have  worked  any  injury  to  the  intervener.  He  had  intervened 
principally  for  the  purpose  of  seeing  to  it  that  the  plaintiff 
obtain  a  judgment  against  the  defendant,  for  he  hoped  to  share 
in  that  judgment.  His  rights,  as  set  forth  in  his  complaint, 
were  merely  those  of  an  attaching  or  judgment  creditor  of 
R.  H.  McDonald,  and,  of  course,  his  right  of  recovery  against 
defendant  depended  entirely  upon  McDonald's  rights.  He 
cannot  complain  that  he  was  taken  by  surprise  by  this  affirm- 
ative defense,  for  he  had  previous  notice  of  it,  and  every 
opportunity  to  present  his  side  of  the  question  concerning  it. 
When  he  had  intervened,  he  became  in  a  sense  substituted  as 
the  plaintiff  in  the  case,  at  least  to  the  extent  of  his  undisputed 
claim  against  McDonald;  and  it  was  his  right  to  maintain  that 
claim  against  any  defense  that  might  be  set  up  against  it  in 
any  way.  He  has  vigorously  attacked  the  defense  in  question 
on  this  appeal,  and  we  have  no  doubt  that  he  did  the  same 
thing  in  the  court  below,  and  with  the  same  effect  as  though 
the  defense  had  been  pleaded  twice  in  the  case,  instead  of 
only  once.  Therefore,  while  we  think  it  would  have  been  the 
better  practice  to  have  specially  pleaded  the  defense  of  the  in- 
validity of  the  contract  in  the  answer  to  the  complaint  in  in- 
tervention, yet  it  affirmatively  appearing  that  under  the  facts 
of  this  case  the  intervener  was  not  harmed  by  its  omission, 
and  that  the  court  below  treated  it  as  properly  pleaded  as 
against  the  intervener,  it  follows  that  the  finding  upon  that 
issue  should  have  been  in  defendant's  favor  as  against  the  in- 
tervener as  well  as  against  the  plaintiff,  and  that  a  new  trial 
should  therefore  be  granted  as  against  the  intervener  also. 

It  is  contended  that  the  specifications  of  insufficiency  of  the 
evidence  to  support  the  finding  of  indebtedness  are  defect- 
ive. This  contention  may  be  disposed  of  on  the  authority  of 
Motzv.  Motz(Cal.)  69  Pac.  294,  and  Founders'  Co.  v.  Packer, 
130  Cal.  461,  62  Pac.  744.  In  those  cases  it  appeared,  as  it 
does  in  this  case,  that  the  testimony  was  all  in  the  record,  and 
that  the  specifications  of  particulars  pointed  to  each  of  the 
probative  facts  contained  in  the  findings  attacked  on  the 
appeal,  and  that  they  were,  therefore,  sufficient  to  fairly  notify 
respondent  of  the  contention  that  would  be  urged  against  the 
finding  upon  appeal.  We  think  the  specifications  of  particu- 
lars are  sufficient.  As  the  order  appealed  from  must  be  re- 
versed, and  this  will  have  the  effect  to  annul  the  judgment, 
and  on  a  new  trial  the  finding  as  to  the  indebtedness  under 
the  law  and  evidence  will  probably  be  adverse  to  plaintiff,  it 
seems  to  be  unnecessary  to  further  notice  the  appeal  from  the 
judgment. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 
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Lander,  Treasurer  of  Cuyahoga  County,   Ohio,  v.    Mercan- 
tile Nat.  Bank  of  Cleveland,  Ohio. 
{Circuit  Court  of  Appeals,  Sixth  Circuit,  Novembers,  1902.) 
[118  Fed.  Rep.  785.] 

Taxation — National  Bank  Shares — Ohio  Statute  for  Supplying  Omis- 
sions. 

Rev.  St.  Ohio,  i^  2781a,  enacted  March  22,  1900,  and  which  is  supple- 
mentary to  the  original  section  2781,  under  the  decisions  of  the  state 
supreme  court  construing-  the  original  and  cognate  sections,  does  not 
authorize  a  county  auditor  to  place  upon  the  duplicate  tax  list  sums 
which  have  been  allowed  as  deductions  from  the  valuation  of  national 
bank  stock  in  previous  years  on  account  of  the  indebtedness  of  the 
stockholders,  as  property  omitted  from  taxation  or  not  taxed  according 
to  its  true  value,  although  such  deductions  were  not  authorized  by  law. 
Same— Illegal  Assessment — Statutory  Remedy  by  Injunction. 

The  remedy  given  by  Rev.  St.  Ohio,  §  5848,  expressly  authorizing" 
suits  to  enjoin  the  illegal  levy  of  taxes  or  assessments  or  the  collection 
thereof,  may  be   enforced  on  the  equity  side  of  the  federal  courts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

For  opinion  below,  see  109  Fed.  21. 

A.  B.  Benedict,  for  appellant. 

Norton  T.  Horr,  for  appellee. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  case  was  based  on  bill  and  sup- 
plementary bill  to  enjoin  the  treasurer  of  Cuyahoga  county, 
Ohio,  from  collecting  certain  taxes  assessed  by  the  auditor  of 
that  county  against  stockholders  in  the  complainant's  bank. 
It  appears  from  the  allegations  in  the  pleadings  and  the  stipu- 
lations of  the  parties  at  the  hearing  that  the  auditor  of  Cuya- 
hoga county,  in  the  years  1894,  1895,  and  1896,  had  permitted 
certain  of  the  stockholders  in  the  bank  to  deduct  from  the 
value  of  the  shares  assessed  against  them  for  taxation  the 
amount  of  the  indebtedness  owing  by  them  during  those  years. 
This  was  done  under  the  authority  of  Whitbeck  v.  Bank,  127 
U.  S.  193,  8  Sup.  Ct.  1121,  32  L.  Ed.  118,  in  which  it  was 
held  that  stockholders  in  a  national  bank  were  entitled  to 
deduct  from  their  holdings  of  stock  for  taxation  the  amount  of 
their  bona  fide  debts.  In  the  later  case  of  Chapman  v.  Bank, 
56  Ohio  St.  310,  47  N.  E.  54,  approved  in  Bank  v.  Chapman,  173 
U.  S.  205,  19  Sup.  Ct.  407,  43  L.  Ed.  669,  it  was  determined 
that  stockholders  had  no  right  to  set  off  their  debts  as  against 
the  value  of  stock  held  in  national  banks.  After  these  deci- 
sions, and  after  the  passage  of  the  act  of  the  legislature  of 
Ohio  of  March  22,  1900,  hereinafter  referred  to,  the  auditor  of 
Cuyahoga  county  charged  against  the  persons  who  had  been 
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theretofore  allowed  said  deductions  the  amount  of  taxes  thereon 
as  taxes  upon  omitted  property.  The  treasurer  having  said 
taxes  for  collection,  this  proceeding  was  begun  to  enjoin  him 
from  so  doing. 

One  of  the  grounds  relied  upon  for  an  injunction  was  that, 
by  certain  adjudications  in  the  federal  courts,  the  treasurer 
was  estopped  from  undertaking  to  collect  these  taxes.  The 
recent  decision  of  the  supreme  court  of  the  United  States  in 
Lander  v.  Bank  (decided  June  2,  1902)  22  Sup.  Ct.  908,  46  L. 
Ed. — ,  holding  that  the  former  judgments  are  not  res  adjudicata 
between  the  parties  as  to  the  right  to  deduct  debts  from  the 
value  of  bank  shares,  except  the  fact  of  each  year's  discrimi- 
nation shall  be  established  as  to  the  taxation  of  that  year, 
effectually  disposes  of  this  ground  of  relief  against  the  com- 
plainant's contention. 

The  case,  as  now  presented,  is  to  be  determined  upon  the 
answer  to  the  question  whether  the  act  of  the  Ohio  legislature 
passed  March  22,  1900,  supplementary  to  section  2781  of  the 
Revised  Statutes  of  Ohio,  authorized  the  auditor  to  place  the 
amount  of  the  taxes  upon  the"  deductions  for  the  years  in 
question  upon  the  duplicate  against  the  stockholders  in  the 
complainant's  bank,  who  had  been  allowed  the  same  by  the 
action  of  the  auditor  in  the  years  1894,  1895,  and  1896,  The 
final  action  of  the  auditor,  it  is  established  in  the  record,  was 
taken  after  notice  to  the  several  stockholders  upon  hearing 
after  the  passage  of  the  supplementary  section  2781a,  Act 
March  22,  1900.     This  section  is  as  follows: 

"Sec.  2781a.  If  any  person  whose  duty  it  is  to  list  property, 
or  to  make  a  return  thereof  for  taxation  to  the  assessor  or 
county  auditor  or  to  any  board,  officer,  or  person,  other  than  a 
board  composed  of  officers  of  more  than  one  county  shall  in  any 
year  or  years  fail  to  make  a  return  or  statement,  or  if  such  per- 
son shall  make  a  return  or  statement  of  only  a  portion  of  his 
taxable  property,  and  fail  to  make  a  return  as  to  the  remain- 
der thereof,  or  if  he  shall  fail  to  return  his  taxable  property  or 
any  part  thereof,  according  to  the  true  value  thereof  in  money, 
as  provided  by  law,  the  county  auditor  shall,  for  each  year,  as 
to  such  property  omitted  and  as  to  property  not  returned  or 
taxed  according  to  its  true  value  in  money,  ascertain  as  near 
as  practicable  the  true  amount  of  personal  property,  moneys, 
credits  and  investments  that  such  persons  ought  to  have  re- 
turned or  listed,  and  the  true  value  at  which  the  same  should 
have  been  taxed  in  his  county  for  not  exceeding  the  five  years 
next  preceding  the  year  in  which  the  inquiries  and  corrections 
provided  for  in  this  section  and  in  sections  2781  and  2782  of  the 
Revised  Statutes,  are  made,  and  multiply  the  omitted  sum  or 
sums  by  the  rate  of  taxation  belonging  to  said  year  or  years, 
and  accordingly  enter  the  same  on  the  tax  lists  in  his  office, 
giving  a  certificate  therefor  to  the  county  treasurer,  who  shall 
collect  the  same  as  other  taxes.  The  term  personal  property, 
as  used  in   this  section,  shall  be  held   to  apply  to  all  kinds  of 
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omitted  property  for  the  taxation  of  which,  for  any  of  the 
years  in  which  it  was  omitted,  provision  has  been  made  by 
law.  The  power  and  duty  of  the  auditor  under  the  provisions 
hereof  shall  be  held  to  extend  to  all  cases  where  property,  tax- 
able within  his  county,  has  for  any  reason  not  been  assessed 
and  taxed  according  to  its  true  value  in  money,  as  provided  by 
law,  except  that  where  provision  is  made  by  law  for  the 
appraisement  and  assessment  of  property  by  a  board  com- 
posed of  officers  of  more  than  one  county,  and  such  property 
or  any  part  thereof  has  escaped  taxation,  the  duties  herein 
provided  for  shall  be  performed  by  such  board,  which  shall 
have  jurisdiction  at  any  subsequent  meeting  to  appraise  and 
assess  such  omitted  property  for  the  year  or  years  so  omitted, 
and  certify  its  assessment  to  the  proper  officer  or  officers  to  be 
placed  upon  the  tax  lists  of  the  proper  county  or  counties  for 
the  collection  of  omitted  taxes  thereon  in  the  same  manner  as 
current  assessments  are  certified  by  said  board,  and  such 
officer  or  officers  shall  give  a  certificate  therefor  to  the  county 
treasurer,  as  in  other  cases.  The  provisions  of  sections  2782 
and  2783  of  the  Revised  Statutes,  as  to  notice  and  procedure 
shall,  in  so  far  as  the  same  may  be  applicable,  apply  to  the 
proceedings  under  this  section,  and  nothing  herein  contained 
shall  be  construed  to  repeal  any  statute  now  in  force  as  to  the 
taxation  of  omitted  property.  And  this  act  shall  apply  as  well 
to  property  heretofore  omitted  or  not  taxed  according  to  its 
true  value  in  money  as  provided  by  law,  as  to  property  that 
may  hereafter  be  omitted  or  not  so  taxed.  The  provision  of 
section  1071  of  the  Revised  Statutes  shall  not  apply  to  cases 
arising  under  this  supplemental  section  2781a. 

"Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage."     94  Ohio  Laws,  p.  62. 

The  original  section  2781  is  found  in  the  Revised  Statutes 
of  Ohio,  in  title  13,  "Taxation,"  in  chapter  2,  relating  to  the 
listing  of  personal  property,  under  the  subhead  of  "Correction 
of  Taxes,"  and  is  as  follows: 

"If  any  person  whose  duty  it  is  to  list  property  or  make 
return  thereof  for  taxation,  either  to  the  assessor  or  county 
auditor,  shall,  in  any  year  or  years  make  a  false  return  or 
statement,  or  shall  evade  making  a  return  or  statement,  the 
county  auditor  shall,  for  each  year,  ascertain,  as  near  as  prac- 
ticable, the  true  amount  of  personal  property,  moneys,  credits 
and  investments  that  such  person  ought  to  have  returned  or 
listed,  for  not  exceeding  (the)  five  years  next  prior  to  the 
year  in  which  the  inquiries  and  corrections  provided  for  in 
this  and  the  next  section  are  made;  and  to  the  amount  so 
ascertained,  for  each  year,  he  shall  add  fifty  per  centum,  mul- 
tiply the  sum  or  sums  thus  increased  by  said  penalty  by  the 
rate  of  taxation  belonging  to  said  year  or  years,  and  accord- 
ingly enter  the  same  on  the  tax  lists  in  his  office,  giving  a 
certificate  thereof  to  the  county  treasurer,  who  shall  collect 
the  same  as  other  taxes." 
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This  section  as  construed  by  the  Ohio  supreme  court  per- 
tains only  to  those  persons  whose  returns  are  false,  or  who 
have  evaded  making  returns,  and  not  to  those  who  have  hon- 
estly, though  mistakenly,  returned  their  property  for  taxation. 
A  "false  return."  within  the  meaning  of  this  section,  must  be 
one  in  which  there  appears,  if  not  a  design  to  mislead  or  to 
deceive,  at  least  culpable  negligence  on  the  part  of  the  tax- 
payer. Ratterman  v.  Ingalls,  48  Ohio  St.  468,  28  N.  E,  168. 
This  requirement  as  to  the  character  of  the  returns  which 
come  within  the  purview  of  the  original  section  must  be  borne 
in  mind  in  construing  the  supplementary  section  2781a,  wherein 
there  is  no  requirement  that  the  return  shall  be  false,  and  it  is 
sufficient  if  the  property  has  been  omitted  from  the  returns, 
which  should  have  been  made  in  the  five  years  covered  by  the 
law.  The  original  section  was  clearly  aimed,  as  its  language 
imports,  at  persons  whose  duty  it  is  to  list  property  or  make 
returns  for  taxation,  and  the  auditor,  having  ascertained  the 
amount  such  persons  "ought  to  have  returned,"  is  required  to 
enter  the  taxes  upon  the  same,  with  a  penalty  of  50  per 
centum,  on  the  tax  lists  in  his  office,  and  certify  the  same  to 
the  treasurer  for  collection. 

The  taxation  of  shares  in  banks,  state  and  national,  is  pro- 
vided for  by  another  part  of  the  same  chapter  under  the 
subhead,  "Incorporated  Banks,"  being  sections  2762-2769,  in- 
clusive. These  sections  were  before  the  supreme  court  of  Ohio 
for  construction  in  Miller  v.  Bank,  46  Ohio  St.  424,  21  N.  E. 
860.  In  that  case  it  was  pointed  out  that  under  the  sections 
regulating  the  taxation  of  bank  shares  the  same  are  not  re- 
quired to  be  listed  by  the  stockholders.  This  is  done  by  the 
auditor  of  the  county.  The  return  to  the  auditor  is 
required  to  be  made  by  the  cashier,  not  by  the  stockholder. 
The  cashier's  return  must  show  the  liabilities  and  resources 
of  the  bank,  the  names  and  residences  of  the  shareholders, 
with  the  number  -of  shares  held  by  each,  and  the  par  value  of 
each  share.  This,  the  supreme  court  held,  constituted  the 
listing  of  the  stock  for  taxation.  The  auditor  is  thereupon 
required  to  fix  the  total  value  of  the  shares  in  money,  deduct- 
ing therefrom  the  value  of  the  real  estate  as  the  same  appears 
upon  the  duplicate.  After  equalization  by  the  state  board, 
the  auditor  of  state  certifies  the  value  of  the  assessed  shares 
to  the  respective  county  auditors  for  entry  upon  the  proper 
tax  lists.  In  this  scheme  of  taxation  no  return  is  required  by 
the  shareholder.  Under  other  provisions  of  the  law  the  bank 
may  pay  fhe  taxes  against  the  shareholder.  It  was  held  that 
section  2782,  which,  like  section  2781,  provides  a  method  of 
correcting  false  returns  of  property  by  persons  required  to  make 
proper  returns,  did  not  apply  to  false  returns  by  cashiers,  as 
relief  against  such  returns  is  solely  under  the  sections  relating 
to  the  taxation  of  bank  shares.  Of  this  subject  Chief  Justice 
Minshall,  delivering  the  opinion  of  the  court,  said: 

"But  an  adequate  remedy  was  provided  for  the  case  under 
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section  2769,  and  constitutes  the  only  remedy  where  a  cashier 
makes  a  false  return  to  the  auditor.  Under  this  section  the 
auditor  may  examine  the  bocks  of  the  bank,  and  any  officer 
or  agent  of  it  under  oath,  together  with  such  persons  as  he 
may  deem  proper,  'and  make  out  the  statement' ;  and  any 
officer  of  the  bank  may  be  fined  not  exceeding  $100  for  failing 
to  make  the  statement,  or  for  willfully  making  a  false  one. 
This  would  seem  to  be  as  efficient  as  it  is  rigid  for  the  purpose 
of  securing  true  returns  of  bank  shares  for  taxation." 

These  decisions  throw  light  upon  the  legislative  purpose  in 
enacting  section  2781a.  The  Miller  Case,  holding  that  the 
remedy  for  false  returns  by  a  cashier  was  exclusively  under 
section  2769,  had  been  decided  about  10  months  before  the 
enactment  of  section  2781a.  While  the  supreme  court  did  not 
hand  down  the  decision  in  the  Ratterman  Case  until  after- 
wards, the  remedy  provided  by  the  original  section  2781  was 
obviously  directed  against  false  returns.  The  legislature  in 
passing  the  supplementary  section  must  be  presumed  to  have 
known  of  the  construction  of  the  bank  sections  in  the  Miller 
Case.  No  attempt  was  made  to  amend  them,  or  to  provide 
other  means  for  directly  reaching  bank  shares,  already  a 
matter  of  special  provision  in  the  sections  cited. 

The  act  under  consideration  is  entitled  "An  act  to  supple- 
ment section  2781  of  the  Revised  Statutes  of  Ohio  relating  to 
the  taxation  of  omitted  property. "  There  can  be  no  claim 
that  the  case  now  under  consideration  is  one  of  property 
omitted.  The  shares  were  returned,  were  equalized,  and. 
according  to  the  allegations  of  the  treasurer's  answer,  were 
duly  listed  for  taxation,  when  the  county  auditor,  by  certificate 
of  deduction,  relieved  the  shareholders  from  paying  thereon 
to  the  extent  of  the  debts  allowed  to  be  deducted.  Section 
2781a  is  not  only  in  pari  materia  with  the  original  section, 
but  is  directly  and  specifically  supplementary  thereto.  The 
construction  of  a  supplementary  act  is  to  be  preferred  which 
best  harmonizes  with  the  tenor  and  spirit  of  the  act  supple- 
mented. Endl.  Interp.  St.  §  40.  The  section  (2781a)  in  its 
opening  paragraphs  shows  that  it  is  aimed  at  persons  whose 
duty  it  is  to  list  property  for  taxation  and  is  intended  to  provide 
a  remedy  against  such  a  person.  Such  person  is  amenable  to 
the  process  of  the  statute  if  he  fails  to  make  a  return  or  state- 
ment, or  if  he  only  makes  a  partial  return,  or  if  he  fails  to 
return  any  of  his  property  according  to  the  true  value  thereof 
in  money.  It  is  claimed  by  the  appellants  that  the  following 
words  of  the  section  broaden  its  scope  so  as  to  include  within 
its  meaning  a  tax  on  bank  shares  under  the  circumstances  now 
under  consideration: 

"The  power  and  duty  of  the  auditor,  under  the  provisions 
hereof,  shall  be  held  to  extend  to  all  cases  where  property, 
taxable  within  his  county,  has  for  any  reason  not  been  assessed 
and  taxed  according  to  its  true  value  in  money,  as  provided  by 
law.     *     *     *     And  this  act  shall  apply  as  well  to  property 
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heretofore  omitted  or  not  taxed  according  to  its  true  value  in 
money,  as  provided  by  law,  as  to  property  that  may  hereafter 
be  omitted  or  not  so  taxed." 

The  "power  and  duty  of  the  auditor  under  the  provisions 
hereof"  relate  to  the  cases  named  in  the  section  of  omitted, 
partial,  or  undervalued  tax  returns  by  persons  whose  duty  it 
is  to  list  property.  All  parts  of  the  statute  must  be  read 
together  in  order  to  determine  its  true  meaning.  The 
detached  sentence  relied  upon  is  very  broad  in  its  terms,  but 
it  must  be  construed  as  a  part  of  the  section  having  relation 
to  the  declared  purpose  of  the  law  to  reach  omitted  property 
and  to  compel  full  and  true  returns  by  those  whose  duty  it  is 
to  make  them.  The  stockholder  in  banks,  as  we  have  already 
seen,  is  not  required  to  return  his  shares.  That  duty  devolves 
upon  the  cashier.  The  legislature  is  presumed  to  have  known 
of  the  decision  in  the  Miller  Case,  supra, — that  sections  2781 
and  2782  had  nothing  to  do  with  the  return  of  such  property. 
The  section  supplemented  was  aimed  at  persons  who  made 
false  returns.  The  supplementary  section  was  still  aimed  at 
persons  whose  duty  it  is  to  make  returns,  and  reached  beyond 
the  original  section  in  the  inclusion  of  the  property  which 
should  have  been  returned,  whether  the  original  return  was 
"false"  or  otherwise.  This  seems  to  us  the  proper  construc- 
tion of  the  statute. 

Furthermore,  we  think  this  question  foreclosed  by  the  con- 
struction placed  upon  the  section  by  the  supreme  court  of 
Ohio,  whose  decision  upon  a  question  of  this  character  is 
binding  upon  the  federal  courts. 

State  V.  Atkins,  63  Ohio  St.  182,  57  N.  E.  1094,  was  an 
action  in  mandamus  brought  in  the  supreme  court  of  Ohio 
on  relation  of  the  state  auditor  against  the  then  auditor  of 
Cuyahoga  county  to  compel  the  latter  to  place  upon  the  dupli- 
cate the  sums  which  had  been  allowed  as  deductions  from 
the  value  of  bank  shares.  The  court  refused  to  award  the 
writ,  and  made  the  following  per  curiam  decision: 

"A  stockholder  in  a  national  or  incorporated  bank  has  not 
the  right  to  have  his  indebtedness  deducted  from  the  value  of 
his  shares  by  the  auditor,  but  when  this  has  been  done  in 
former  years  there  is  no  law  by  which  the  deduction  can 
thereafter  be  placed  on  the  duplicate  as  an  omission  and  the 
taxes  collected  thereon.  Sections  2781  and  2782  apply  only 
to  persons  required  to  make  returns  of  their  property  for  tax- 
ation, and  the  stock  of  a  shareholder  in  a  bank  is  returned, 
not  by  himself,  but  by  the  cashier,  and  is  assessed  by  the 
auditor.  The  remedy  for  a  false  return  by  a  cashier  is  pro- 
vided for  in  section  2769,  Rev.  St.  There  was,  however,  no 
false  return  by  the  cashier  in  this  case." 

This  case  was  decided  after  the  passage  of  Act  March  22, 
1900,  §  2781a.  In  the  decision  just  quoted  no  reference  was 
made  to  the  supplementary  section.  We  are  advised  by  the 
appellants  in  their  brief  that,  the  attention  of  the  supreme 
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court  being  called  to  this  section,  a  rehearing  was  granted. 
Upon  the  rehearing  the  supreme  court,  on  the  22d  of  January, 
igoi,  announced  its  decision  as  follows: 

"The  State  ex  rel.  W.  D.  Guilbert,  Auditor,  etc.,  v.  Albert 
E.  Atkins,  Auditor  of  Cuyahoga  County.  In  mandamus.  On 
rehearing  judgment  adhered  to.     All  concur."     65  N.  E. 

It  is  claimed  by  the  appellants  that  it  does  not  appear  on 
what  ground  the  supreme  court  rested  its  decision.  We  have 
been  furnished  by  counsel  with  the  briefs  in  that  case,  and  we 
find  that  the  proposition  argued  by  attorney  general  and  his 
associates,  as  well  as  by  counsel  for  the  bank,  upon  the 
rehearing,  was  as  to  the  applicability  of  section  2781a;  it  be- 
ing contended  on  the  one  hand  that  it  did  not  apply  to  returns 
of  bank  stock,  and  on  the  other  that  it  is  broad  enough  to  in- 
clude the  same,  and  to  require  the  auditor  to  put  the  deduc- 
tions formerly  allowed  upon  the  tax  list.  In  its  first  decision 
the  supreme  court  held  that  the  original  sections  2781  and  2782 
only  applied  to  persons  required  to  make  returns  of  property 
for  taxation,  and  not  to  the  stock  of  the  shareholder  in  the 
bank,  which  is  to  be  returned  by  the  cashier,  and  followed  its 
decision  in  the  Miller  Case,  supra,  that  the  remedy  for  a  sale 
return  by  the  cashier  is  under  section  2769  of  the  Revised 
Statutes. 

The  record  in  this  case,  we  are  advised,  was  not  printed, 
but  the  prayer  of  the  petition  is  copied  in  the  brief  of  the 
attorney  general,  and  informs  us  that  the  auditor  was 
asked  to  be  required  to  do  everything  enjoined  upon  him  in 
respect  to  the  correction  of  said  duplicate,  necessary  to  the 
levy  and  collection  of  taxes  on  the  true  value  of  the  shares, 
without  offsets,  counterclaims,  or  deductions,  and  for  all  other 
proper  relief,  and  it  was  argued  that  the  relief  should  be  such 
as  the  law  showed  the  relator  to  be  entitled  to  upon  the  trial. 
Had  the  supreme  court  been  of  opinion  that  the  supplementary 
act  was  broad  enough  to  reach  bank  shares  under  the  circum- 
stances of  the  present  case,  the  pleadings  as  quoted  in  the 
attorney  general's  brief  seem  broad  enough  to  warrant  such  a 
judgment.  As  argued  therein,  no  new  demand  upon  the 
auditor  would  be  necessary;  the  direction  of  the  court  that  he 
proceed  under  the  law  to  correct  the  tax  lists  would  have  been 
all  sufficient.  For  the  purpose  of  determining  the  effect  of 
this  section  a  rehearing  was  granted.  Its  applicability  was  the 
thing  elaborately  discussed  by  counsel  on  both  sides.  We  can- 
not escape  the  conclusion  that  the  supreme  court  of  Ohio 
"adhered"  to  its  former  decision  because  it  did  not  deem  the 
supplementary  section  applicable  to  the  case  in  hand. 

Two  letters  are  shown  by  counsel  at  the  argument  written 
by  the  chief  justice  of  the  supreme  court  of  Ohio,  the  first  of 
which  was  written  a  few  days  after  the  decision,  in  which 
the  chief  justice,  after  conferring  with  the  other  members 
of  the  court,  writes  that  the  point  decided  was  that  section 
2781a,  being  the  act  of  March  22,  igoo,  did  not  authorize  the 
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listing  of  back  taxes  for  former  years  on  the  amount  of  deduc- 
tions from  the  value  of  bank  shares  on  the  account  of  the  in- 
debtedness of  the  owner.  Counsel  for  the  appellant  exhibit 
a  letter  written  some  three  months  later  in  which  the  chief 
justice  is  not  willing  to  state  with  absolute  certainty  the 
grounds  upon  which  the  decision  was  rested.  We  are  of  the 
opinion  that  we  cannot  consider  these  letters  in  determining 
what  the  court  did  decide.  We  ground  our  conclusion  upon 
the  considerations  already  advanced. 

It  is  further  argued  by  the  appellants  that  the  bank  did  not 
exhaust  its  remedy  at  law  by  further  proceedings  under  the 
Ohio  Statutes.  The  Revised  Statutes  of  Ohio  (section  5848) 
expressly  declare  that  suits  may  be  brought  to  enjoin  the  il- 
legal levy  of  taxes  or  assessments  or  the  collection  thereof.  It 
has  been  held  in  authoritative  decisions  that  this  statute  will 
be  enforced  on  the  equity  side  of  the  federal  courts.  Grether 
V.  Wright,  23  C.  C.  A.  498,  75  Fed.  742;  Cummings  v.  Bank, 
loi  U.  S.  153,  25  L.  Ed.  903. 

It  being  conceded  that  the  authority  for  correcting  tax  lists 
so  as  to  include  the  deductions  of  previous  years  from  the 
value  of  bank  shares,  if  it  exists,  is  under  section  2781a,  and, 
construing  this  section  as  we  do,  we  reach  the  conclusion  that 
the  circuit  court  did  not  err  in  granting  a  perpetual  injunc- 
tion against  the  collection  of  the  taxes  in  controversy. 

Judgment  affirmed. 
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State  v.  Amoskeag  Sav.  Bank. 
Same  v.  Manchester  Sav.  Bank. 

(Supreme  Court  of  New  Hampshire,  Hillsborough,  Nov.  5,  1902.) 

[53  Atl.  Rep.  739.] 

Taxation — Savings    Banks — Exemption — Railroad  Bonds — Construction 
of  Statute. 

Laws  1895,  c.  108,  §  1,  provides  for  a  tax  upon  the  g-eneral  deposits  in 
saving's  banks,  "  after  deducting-  the  value  of  all  loans  secured  by 
mortgage  upon  real  estate,"  etc.  The  report  of  the  bank  commis- 
sioners, in  view  of  which  the  statute  was  passed,  classified  savings- 
banks  investments,  including-  "  loans  secured  by  real  estate,"  and,  in  a 
separate  category,  "  railroad  bonds,"  and  recommended  the  reduction 
of  taxation  on  such  institutions.  Laws  1895,  c.  105,  §  12  ;  Id.  c.  114, 
§  1,  els.  1,  9, — distinguish  between  loans  secured  by  mortgage  of  real 
estate  and  bonds.  Acts  1901,  c.  82,  expressly  excludes  investments  in 
railroad  bonds  from  the  benefit  o±  the  exemption  provided  for  by  Laws 
1895,  c.  108,  §1.  Pub.  St.  c.  2,  g§  1,  2,  require  that,  in  the  construction 
of  statutes,  words  and  phrases  shall  be  construed  according-  to  the 
common  and  approved  usage  of  the  language  :  held,  that  the  exemp- 
tion in  Laws  1895,  c.  108,  §  1,  did  not  include  railroad  bonds,  though 
secured  by  mortgage  on  the  real  estate  and  other  property  of  the  roads. 

Assumpsit  for  taxes  by  the  state  against  the  Amoskeag  Sav- 
ings Bank,  and  a  similar  action  by  the  state  against  the  Man- 
chester Savings  Bank.  Facts  agreed,  and  cases  transferred 
from  the  superior  court.     Cases  discharged. 

April  I,  1900,  the  Manchester  Savings  Bank  owned  bonds 
of  the  Concord  &  Montreal  Railroad  and  of  the  Concord  & 
Claremont  Railroad  amounting  to  $250,000,  par  value,  and  the 
Amoskeag  Savings  Bank  was  the  owner  of  $113,000  of  the 
bonds  of  the  Concord  &  Montreal  Railroad.  These  bonds  all 
bear  interest  at  a  rate  less  than  5  per  cent.,  and  are  secured 
by  mortgage  of  all  the  real  estate  of  said  railroads,  which  is 
situate  wholly  in  this  state,  and  of  all  the  other  property, 
franchises,  and  rights  of  the  corporations.  Exemption  from 
taxation  is  claimed  under  chapter  108,  Laws  1895,  which  pro- 
vides for  a  tax  of  three-fourths  of  i  per  cent,  upon  the  general 
deposits,  "after  deducting  *  *  *  the  value  of  all  *  *  * 
loans  secured  by  mortgage  upon  real  estate  situated  in  this 
state  made  at  a  rate  not  exceeding  five  per  cent,  per  annum." 

Edwin  G.  Eastman,  Atty.  Gen.,  for  the  State. 
Brown,  Jones  &  Warren,  for  Amoskeag  Sav.  Bank. 
Isaac  L.  Heath,  for  Manchester  Sav.  Bank. 

PARSONS,  C.  J.  The  question  raised  is  whether  the  leg- 
islature included,  within  the  exemption  intended,  railroad 
bonds  secured  by  a  mortgage,  not  only  of  the  real  estate,  but 
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also  of  all  the  property,  rights,  and  franchises  of  the  railroad. 
In  addition  to  the  general  rule  that  the  words  used  in  a  written 
instrument  shall  be  given  the  signification  attached  to  them 
by  the  parties,  when  ascertained  by  competent  evidence,  it  is 
specially  provided  that,  in  the  construction  of  all  statutes, 
"words  and  phrases  shall  be  construed  according  to  the  com- 
mon and  approved  usage  of  the  language."  Pub.  St.  c.  2,  §§ 
I,  2.  In  the  report  of  the  bank  commissioners,  December  i, 
1894,  to  the  governor,  and  by  him  laid  before  the  legislature, 
the  defendants'  investments  are  classified.  One  class  is 
"loans  secured  by  real  estate";  another  is  "railroad  bonds. " 
Under  the  latter  head  are  enumerated  the  securities  for  which 
exemption  is  claimed.  A  similar  classification  is  used  as  to 
all  other  banks,  not  only  in  the  report  for  that  year,  but  in  re- 
ports for  other  years.  In  their  report  for  1894  the  commis- 
sioners argue  with  great  earnestness  the  necessity  of  relief  for 
the  savings  banks  by  a  reduction  in  taxation.  Acting  upon 
these  suggestions,  the  legislation  under  consideration  was 
adopted.  The  rate  of  taxation  was  reduced  from  i  per  cent, 
to  three-fourths  of  i  per  cent.,  and  the  exemption  from  any 
tax  was  increased  by  the  clause  in  question,  "all  *  *  * 
loans  secured  by  mortgage  upon  real  estate  situated  in  this 
state  made  at  a  rate  not  exceeding  five  percent,  per  annum." 
Laws  1895,  c.  108,  §  I.  As  it  appears  that  at  the  time  of  this 
act  all  savings  banks  held  a  class  of  investments  known  as 
"loans  secured  by  local  real  estate,"  and  also  another  class 
known  as  "railroad  bonds,"  the  description  of  one  class  in 
apt  terms,  without  reference  to  the  other,  renders  it  probable 
the  legislature  intended  to  exempt  those  investments  which 
by  common  and  approved  usage,  evidenced  by  the  report  upon 
which  the  action  was  taken,  were  included  within  the  class 
described,  and  not  those  which  the  same  usage  and  custom 
described  by  other  terms.  That  the  common  usage  of  lan- 
guage, as  understood  by  the  legislature,  distinguishes  between 
loans  secured  by  mortgage  of  real  estate  and  bonds,  is  evi- 
denced by  other  provisions.  Laws  1895,  c.  105,  §  12;  Id.  c. 
114,  §  I,  els.  I,  9.  As  the  defendants  claim  an  exemption,  the 
burden  is  upon  them  to  show  that  it  is  conferred  by  the  lan- 
guage open  to  no  other  conclusion.  Trustees  v.  Exeter,  58 
N.  H.  306,  307,  42  Am.  Rep.  589.  Since  it  is  probable  that 
if  the  legislature  had  intended  to  include  within  the  exemp- 
tion certain  classes  of  investments  commonly  denominated 
"railroad  bonds,"  as  well  as  those  known  as  "loans  secured 
by  local  real  estate,"  apt  language  would  have  been  used  to 
define  such  exemption,  the  defendants  are  not  entitled  to  a 
construction  extending  beyond  its  obvious  import  the  mean- 
ing of  the  language  used.  If  there  were  any  doubt  as  to  the 
meaning  of  the  act  of  1895,  weight  might  be  given  to  the  act 
of  1901  (chapter  82)  as  a  declaratory  statute.  Abbot  v. 
Kimball,    68   N.    H.   303,  38  Atl.   105 1.     This  act   expressly 
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excludes  investments  of  the  character  in  question  from  the 
benefit  of  the  exemption  claimed.  Whether  the  mortgages 
described,  which  include  all  the  property,  rights,  and 
franchises  of  the  mortgagors,  as  well  as  their  interest  in 
real  estate,  are  real  estate  mortgages,  within  the  meaning 
of  the  statute,  may  not  be  entirely  clear;  but  upon  other 
grounds  the  meaning  of  the  act  is  so  plain  that  it  has  not 
been  thought  necessary  to  investigate  the  question. 
The  state  is  entitled  to  judgment.     Case  discharged. 

CHASE   and  BINGHAM,    JJ.,    did   not   sit.     The   others 
concurred. 

5  Bkg  Cas— 20 
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{Circuit   Cotiri  of  Appeals,  Ninlh    Circuit,  October  6,  igos.) 

[119  Fed.  Rep.   57.] 

Taxation — National  Banic  Stock — California  Statute. 

The  provision  of  Pol.  Code  Cal.  §  3609,  relating'  to  the  assessment 
and  taxation  of  national  bank  shares,  that  in  making  the  assessment 
to  each  stockholder  there  shall  be  deducted  from  the  value  of  his  shares 
"such  sum  as  is  in  the  same  proportion  to  such  value  as  the  total  value 
of  its  real  estate  and  property  exempt  by  law  from  taxation  bears  to 
the  whole  value  of  all  the  shares  of  capital  stock  in  said  national 
bank,"  is  valid  and  enforceable,  when  construed  in  harmony  with  the 
other  parts  of  the  section  and  the  express  declaration  therein  that 
such  shares  shall  not  be  taxed  at  a  greater  rate  than  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  the  state  ;  its  purpose 
being-  to  require  the  deduction  from  the  total  value  of  the  bank  stock, 
not  only  of  the  value  of  its  real  estate,  which  is  taxable  to  the  bank, 
but  also  of  the  value  of  all  other  property  owned  by  the  bank  which 
would  be  exempt  from  taxation,  under  the  laws  of  the  state,  in  the 
hands  of  owners  of  other  moneyed  capital,  and  to  thus  fix  the  basis 
for  the  value  of  shares  in  the  hands  of  the  stockholders. 
Same — Excessive  Taxation  of  Bank  Shares.* 

The  provisions  of  Rev.  St.  ^  5219  [U.  S.  Comp.  St.  1901,  p.  3502], 
that  the  taxation  of  national  bank  shares  bj''  a  state  shall  not  be  at  a 
g-reater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  state,  does  not  require  the  state  to  conform 
its  system  of  taxation  with  respect  to  local  banking  corporations  to 
that  applied  to  national  bank  shares,  and  it  is  not  violated  because  a 
state  taxes  the  property,  instead  of  the  shares,  of  domestic  corporations. 
Same — California  Statute. 

Pol.  Code  Cal.    §   3609,    construed,    and  /ield  to   give  stockholders  in 
national   banks  the  right   to   the   same   deductions  from    the  assessed 
value  of  their  shares  as  is  allowed  to  local  banks  and  individual  owners 
of  other  moneyed  capital. 
Same — Notice  of  Assessments. 

Stockholders  of  a  national  bank  are  required  to  take  notice  of  the 
law  of  the  state  providing  for  the  assessment  and  taxation  of  their 
shares,  and  of  a  general  law  creating  a  board  of  equalization  and  fix- 
ing the  time  and  place  where  they  may  appear  for  the  purpose  of 
applying  for  a  reduction  of  their  assessments  ;  and  a  notice  required 
to  be  given  to  the  bank  of  the  assessment  of  the  shares  of  its  respec- 
tive stockholders  is  sufficient  notice  to  the  stockholders,  in  connection 
with  such  statutory  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 

T.  I.  Bergin,  for  appellant. 

Franklin  K.  Lane,  City  Atty,,  and  W.  I.  Brobeck,  Asst. 
City  Atty.,  for  appellees. 

Before  GILBERT,  Circuit  Judge,  and  HAWLEY  and  DE 
HAVEN,  District  Judges. 

*For  extensive  note  on  state  taxation  of  national  banks,  see  3  Bank. 
Cas.  145. 
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DE  HAVEN,  District  Judge.  The  appellant  is  a  national 
banking  association,  with  its  principal  place  of  business  at 
San  Francisco,  in  the  state  of  California,  and  the  bill  of  com- 
plaint in  this  case  was  filed  by  it  to  enjoin  the  assessment  of 
its  shares  of  stock  to  the  individual  owners  thereof;  and,  the 
assessment  having  been  made,  supplemental  bills  were  filed 
by  it  to  restrain  the  collection  of  the  taxes  levied  upon  the 
assessed  value  of  such  shares.  The  case  was  submitted  to  the 
circuit  court  for  decision  upon  the  pleadings  and  upon  an 
agreed  statement  of  facts,  and  thereupon  a  decree  was  entered 
by  that  court  dismissing  the  bill  and  supplemental  bills.  The 
assessment  in  question  was  made  under  an  act  of  the  legisla- 
ture of  the  state  of  California,  approved  March  14,  1899  (St. 
iSgg,  p.  96),  amending  sections  .'?6o8  and  3609  of  the  Political 
Code  of  the  state  of  California,  and  adding  thereto  a  new 
section,  numbered  3610.  The  sections  referred  to  are  as  fol- 
lows: 

"3608.  Shares  of  stock  in  corporations  possess  no  intrinsic 
value  over  and  above  the  actual  value  of  the  property  of  the 
corporation  which  they  stand  for  and  represent;  and  the 
assessment  and  taxation  of  such  shares,  and  also  all  the  corpo- 
rate property,  would  be  double  taxation.  Therefore,  all  prop- 
erty belonging  to  corporations,  save  and  except  the  property 
of  national  banking  associations  not  assessable  by  federal 
statute,  shall  be  assessed  and  taxed.  But  no  assessment  shall 
be  made  of  shares  of  stock  in  any  corporation,  save  and  except 
in  national  banking  associations,  whose  property,  other  than 
real   estate,  is  exempt  from  assessment  by  federal  statute. 

"3609.  The  stockholders  in  every  national  banking  associ- 
ation doing  business  in  this  state,  and  having  its  principal 
place  of  business  located  in  this  state,  shall  be  assessed  and 
taxed  on  the  value  of  their  shares  therein;  and  said  shares 
shall  be  valued  and  assessed  as  is  other  property  for  taxation, 
and  shall  be  included  in  the  valuation  of  the  personal  prop- 
erty of  such  stockholders  in  the  assessment  of  the  taxes  at  the 
place,  city,  town,  and  county  where  such  national  banking 
association  is  located,  and  not  elsewhere,  whether  the  said 
stockholders  reside  in  said  place,  city,  town,  or  county,  or 
not;  but  in  the  assessment  of  such  shares,  each  stockholder 
shall  be  allowed  all  the  deductions  permitted  by  law  to  the 
holders  of  moneyed  capital  in  the  form  of  solvent  credits,  in 
the  same  manner  as  such  deductions  are  allowed  by  the  pro- 
vision of  paragraph  six  of  section  thirty-six  hundred  and 
twenty-nine  of  the  Political  Code  of  the  state  of  California. 
In  making  such  assessment  to  each  stockholder,  there  shall  be 
deducted  from  the  value  of  his  shares  of  stock  such  sum  as 
is  in  the  same  proportion  to  such  value  as  the  total  value  of 
its  real  estate  and  property  exempt  by  law  from  taxation 
bears  to  the  whole  value  of  all  the  shares  of  capital  stock  in 
said  national  bank.  And  nothing  herein  shall  be  construed 
to  exempt  the  real  estate  of  such  national  bank  from  taxation. 
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And  the  assessment  and  taxation  of  such  shares  of  stock  in 
said  national  banking  associations  shall  not  be  at  a  greater 
rate  than  is  made  or  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  this  state. 

"3610.  The  assessor  charged  by  law  with  the  assessment  of 
said  shares  shall,  within  ten  days  after  he  has  made  such  as- 
sessment, give  written  notice  to  each  national  banking  asso- 
ciation of  such  assessment  of  the  shares  of  its  respective 
shareholders;  and  no  personal  or  other  notice  to  such  share- 
holders of  such  assessment  shall  be  necessary  for  the  purpose 
of  this  act.  And  in  case  the  tax  on  any  such  stock  is  unse- 
cured by  real  estate  owned  by  the  holder  of  such  stock,  then 
the  bank  in  which  said  stock  is  held  shall  become  liable  there- 
for; and  the  assessor  shall  collect  the  same  from  said  bank; 
which  may  then  charge  the  amount  of  the  tax  so  collected  to 
the  account  of  the  stockholder  owning  such  stock,  and  shall 
have  a  lien,  prior  to  all  other  liens,  on  his  said  stock,  and  the 
dividends  and  earnings  thereof,  for  the  reimbursement  to  it  of 
such  taxes  so  paid." 

I.  It  is  claimed  by  appellant  that  this  statute  is  inoperative 
and  void,  because  of  the  following  direction  contained  in  sec- 
tion 3609  of  the  Political  Code,  above  set  out: 

"In  making  such  assessment  to  each  stockholder,  there  shall 
be  deducted  from  the  value  of  his  shares  of  stock  such  sum  as 
is  in  the  same  proportion  to  such  value  as  the  total  value  of 
the  real.estate  and  property  exempt  by  law  from  taxation 
bears  to  the  whole  value  of  all  the  shares  of  capital  stock  in 
said  national  bank." 

It  is  argued  that  this  is  a  specific  direction  by  which  the 
assessor  must  be  governed,  and  as  all  the  property  of  a  na- 
tional bank,  except  the  real  estate  owned  by  it,  is  exempt  by 
law  from  state  taxation,  the  deductions  which  are  thus  di- 
rected to  be  made,  will  leave  nothing  in  value  in  the  shares  to 
assess,    and,  quoting  the  language  for  counsel  for  appellant: 

**Thus  is  presented  the  case  of  a  legislative  mandate  to 
exempt  from  assessment  the  whole  subject  of  assessment. 
This  construction  renders  the  statute  inoperative  and  void." 

Unquestionably,  if  the  sentence  above  set  out  is  to  be  con- 
strued literally  and  without  reference  to  the  context,  the 
proposition  for  which  the  appellant  contends  is  not  without 
support;  but  it  is  a  general  rule  of  construction  that  the  in- 
tention of  the  legislature  is  to  be  collected  from  the  whole  and 
every  part  of  the  statute,  and  not  from  some  particular  clause 
or  sentence  therein,  and,  if  it  is  possible  so  to  do,  its  language 
must  be  so  interpreted  that  the  statute  will  be  operative,  and 
absurd  and  mischievous  results  avoided. 

"It  is  one  of  the  great  maxims  of  interpretation  to  keep  al- 
ways in  view  the  general  scope,  object,  and  purpose  of  the  law, 
rather  than  its  mere  letter."  Rutledge  v.  Crawford,  91  Cal. 
533,  27  Pac.  779,  13  L.  R.  A.  761,  25  Am.  St.  Rep.  212. 

"A  rigid  and  literal  meaning  would  in  many  cases  defeat  the 
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very  object  of  the  statute,  and  would  exemplify  the  maxim 
that  'the  letter  killeth,  while  the  spirit  keepeth  alive.'  Every 
statute  ought  to  be  expounded,  not  according  to  the  letter, 
but  according  to  the  meaning;  *  *  *  and  the  intention  is 
to  govern,  although  such  construction  may  not  in  all  respects 
agree  with  the  letter  of  the  statute."  Tracy  v.  Railroad  Co., 
38  N.  Y.  437,  98  Am.  Dec.  54. 

The  object  of  the  statute  under  consideration  was  to  pro- 
vide for  the  assessment  and  taxation  of  shares  of  stock  in  na- 
tional banking  associations,  and  it  is  expressly  declared  therein 
that: 

"The  assessment  and  taxation  of  shares  of  stock  in  said 
national  banking  association  shall  not  be  at  a  greater  rate 
than  is  made  or  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  this  state." 

Now,  it  is  evident  that  the  purpose  of  the  legislature  in 
further  providing,  in  the  same  section,  that  in  the  assessment 
of  their  shares  certain  deductions  should  be  allowed  stockhold- 
ers in  national  banking  associations,  was  to  carry  out  this 
express  declaration  that  the  taxation  of  such  shares  should  not 
be  at  a  greater  rate  than  that  assessed  upon  other  moneyed 
capital.  This  being  so,  the  particular  sentence  relating  to 
such  deductions,  upon  which  appellant  relies,  should  be  con- 
strued as  requiring  the  assessor  to  first  deduct  from  the  total 
value  of  all  its  shares  of  stock  the  value  of  the  real  estate  and 
all  other  property  owned  by  the  national  banking  association 
which  under  the  laws  of  the  state  would  be  exempt  from  taxa- 
tion in  the  hands  of  owners  of  other  moneyed  or  competing 
capital,  and  then  to  assess  to  each  individual  stockholder  his 
proportionate  part  of  the  remainder.  This  construction  brings 
the  sentence  under  consideration  in  harmony  with  the  other 
parts  of  the  section  in  which  it  appears,  and  gives  effect  to 
the  general  object  which  the  legislature  had  in  view  in  the 
enactment  of  the  statute. 

2.  Section  529  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  3502]  provides  that: 

"The  legislature  of  each  state  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the  shares  of  national 
banking  associations  located  within  the  state,  subject  only  to 
the  two  restrictions  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state,  and  that  the  shares  of  any 
national  banking  association  owned  by  nonresidents  of  any 
state  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere." 

It  cannot  be  doubted  that  the  state,  in  the  taxation  of  shares 
of  stock  in  national  banking  associations,  must  observe  the 
restrictions  contained  in  this  section  of  the  Revised  Statutes. 
People  V.  Weaver,  100  U.  S.  543,  25  L.  Ed.  705;  Owens- 
boro  Nat.  Bank  v.  City  of  Owensboro,  173  U.  S.  664,  19 
Sup.  Ct.  t;37,  43  L.  Ed.  850.     In  the  case  last  cited  the  court 
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referring  to    section     5219  of  the   Revised   Statutes  [U.  S. 
Comp.  St.  1901,  p.  3502],  said: 

"This  section,  then,  of  the  Revised  Statutes,  is  the  measure 
of  the  power  of  a  state  to  tax  national  banks,  their  property, 
or  their  franchises.  By  its  unambiguous  provisions  the  power 
is  confined  to  a  taxation  of  the  shares  of  stock  in  the  names 
of  the  shareholders  and  to  an  assessment  of  the  real  estate  of 
the  bank.  Any  state  tax,  therefore,  which  is  in  excess  of, 
and  not   in  conformity  to,  these  requirements,  is  void." 

The  appellant  contends  that  the  statute  of  California  relat- 
ing to  the  assessment  of  shares  in  national  banking  associa- 
tions is  in  conflict  with  that  provision  of  the  foregoing  section 
of  the  Revised  Statutes  which  declares  that  the  taxation  of 
such  shares  "shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  such  state."  The  first  ground  urged  in  support  of  this 
proposition  is  that  under  the  law  of  the  state  of  California  the 
shares  of  local  banking  corporations  are  not  subject  to  taxa- 
tion, but  only  the  property  of  such  corporations;  and  it  is 
urged  that  this  difference  in  the  mode  of  assessment  imposes 
upon  the  owners  of  shares  in  national  banking  associations  a 
greater  burden  of  taxation  than  is  imposed  upon  stockholders  in 
local  banking  corporations.  It  is  true  that  under  the  system  of 
taxation  in  force  in  the  state  of  California,  when  all  of  the 
property  belonging  to  a  corporation  is  assessed  to  the  corpo- 
ration itself,  the  shares  of  such  corporation  are  not  assessable 
in  the  hands  of  individual  shareholders.  Pol.  Code  Cal.  § 
3608.  People  V.  Badlam,  57  Cal.  601.  In  the  case  just  cited, 
Mr.  Justice  Ross,  in  delivering  the  opinion  of  the  court,  ob- 
served : 

"Now,  what  is  the  stock  of  a  corporation  but  its  property, 
consisting  of  its  franchise  and  such  other  property  as  the  cor- 
poration may  own.?  Of  what  else  does  it  consist.?  If  all  this 
is  taken  away,  what  remains.?  Obviously  nothing.  When, 
therefore,  all  of  the  property  of  the  corporation  is  assessed, — 
its  franchise  and  all  of  its  other  property  of  every  character, — 
then  all  of  the  stock  of  the  corporation  is  assessed,  and  the 
mandate  of  the  constitution  is  complied  with." 

And  it  was  further  said  in  the  same  opinion: 

"To  assess  all  the  corporate  property  of  the  corporation, 
and  also  to  assess  to  each  of  the  stockholders  the  number  of 
shares  held  by  him,  would,  it  is  manifest,  be  assessing  the 
same  property  twice, — once  in  the  aggregate  to  the  corpora- 
tion, the  trustee  of  all  the  stockholders,  and  again  separately 
to  the  individual  stockholders,  in  proportion  to  the  number 
of  shares  held  by  each." 

We  are  unable  to  see  that,  under  the  system  of  assessment 
provided  for  in  the  California  statute,  shares  in  national 
banking  associations  are  valued  higher  in  proportion  to  their 
real  value  than  moneyed  or  competing  capital  of  local  bank- 
ing corporations.     The  mode  of  assessing  such  shares  directly 
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to  the  owners  thereof  is  certainly  different  from  the  indirect 
method  of  assessing  the  interest  of  stockholders  of  local  bank- 
ing corporations  in  the  property  of  such  corporations;  but, 
under  the  statute  as  we  interpret  it,  all  property  which,  if 
owned  by  a  local  banking  corporation  or  citizen  of  the  state, 
would  be  exempt  from  taxation  under  the  state  law,  is,  when 
owned  by  a  national  banking  association,  to  be  deducted  from 
the  total  value  of  its  shares  in  ascertaining  the  value  of  such 
shares  for  the  purpose  of  assessment.  Under  this  mode  of 
proceeding  no  greater  burden  of  taxation  is  imposed  upon 
capital  invested  in  national  banking  associations  than  is 
placed  upon  competing  moneyed  capital  in  the  hands  of  in- 
dividual citizens  or  local  banking  corporations;  and,  this  be- 
ing so,  there  is  no  conflict  between  the  statute  of  the  state 
and  section  5219  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  3502].  In  exercising  the  power  conferred  by  this 
section  of  the  Revised  Statutes,  the  state  is  not  required  to 
change  its  system  of  taxation,  and  assess  the  shares  of  stock 
of  its  own  local  banking  corporations  directly  to  the  holders 
thereof,  so  as  to  conform  to  the  precise  method  which  it  fol- 
lows in  the  assessment  of  shares  of  national  banking  associa- 
tions. All  that  is  required  is  that  shares  in  national  banking 
associations  shall  not  be  taxed  by  the  state  at  a  higher  rate 
than  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state.  This  was  so  expressly  ruled  in  Davenport  Nat. 
Bankv.  Davenport  Board  of  Equalization,  123  U.  S.  8t;,  8  Sup. 
Ct.  73,  31  L.  Ed.  94,  in  which  case  the  supreme  court,  speak- 
ing through  Mr.  Justice  Miller,  said: 

"It  has  never  been  held  by  the  court  that  the  state  should 
abandon  systems  of  taxation  of  their  own  banks,  or  of  the 
money  in  the  hands  of  other  corporations,  which  they  may 
think  the  most  wise  and  efficient  modes  of  taxing  their 
own  corporate  organizations,  in  order  to  make  that  taxa- 
tion conform  to  the  system  of  taxing  the  national 
banks  upon  the  shares  of  their  stock  in  the  hands  of 
their  owners.  All  that  has  ever  been  held  to  be  neces- 
sary is  that  the  system  of  state  taxation  of  its  own 
citizens,  of  its  own  banks,  and  of  its  own  corporations 
shall  not  work  a  discrimination  unfavorable  to  the  hold- 
ers of  the  shares  of  the  national  banks.  Nor  does  the  act  of 
congress  require  anything  more  than  this.  Neither  its  lan- 
guage nor  its  purpose  can  be  construed  to  go  any  farther. 
Within  these  limits,  the  manner  of  assessing  and  collecting 
all  taxes    by  the  states  is  uncontrolled  by  act  of  congress. " 

It  is  further  urged  by  the  appellant  that  shareholders  in  na- 
tional banking  associations  are  not  allowed  by  the  statute  un- 
der consideration  to  deduct  from  the  value  of  the  shares  owned 
by  them  the  amount  of  unsecured  debts  which  they  owe  to 
bona  fide  residents  of  the  state,  while  local  banks  and  individ- 
uals are  permitted,  under  the  system  of  taxation  in  force  in 
California,    to   make  such   deductions   from   the   amount   of 
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unsecured  solvent  credits  owned  by  them,  and  that  in  this 
respect  the  statute  is  in  conflict  with  section  5219  of  the  Re- 
vised Statutes  [U.  S.  Comp.  St.  1901,  p.  3502].  We  think, 
however,  that  under  section  3609  of  the  Political  Code  such 
deductions  are  allowed  to  the  stockholders  of  national  bank- 
ing associations.     It  is  therein  provided  that: 

"In  the  assessment  of  such  shares,  each  stockholder  shall 
be  allowed  all  the  deductions  permitted  by  law  to  the  holders 
of  moneyed  capital  in  the  form  of  solvent  credits,  in  the  same 
manner  as  such  deductions  are  allowed  by  the  provisions  of 
paragraph  six  of  section  thirty-six  hundred  and  twenty-nine 
of  the  Political  Code  of  the  state  of  California." 

If  it  should  be  conceded,  as  is  claimed  by  appellant,  that 
this  language  is  not  sufficient  to  authorize  the  assessor  to  make 
such  deductions  from  the  value  of  shares  in  national  banking 
associations  as  are  permitted  by  law  to  the  holders  of  moneyed 
capital  in  the  form  of  solvent  credits,  because  such  shares  are 
not  solvent  credits,  still  authority  for  making  such  deductions 
is  found  in  the   urther  provision  that: 

"The  assessment  and  taxation  of  such  shares  of  stock  in 
said  national  banking  association  shall  not  be  at  a  greater 
rate  than  is  made  or  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  this  state." 

In  order  to  effect  this  object,  the  assessor  not  only  may, 
but  in  our  opinion  he  is  required  (in  assessing  shares  of  na- 
tional banking  associations)  to,  make  all  deductions  from  the 
value  of  such  shares  which  are  permitted  in  the  assessment  of 
moneyed  or  competing  capital  of  local  banks  and  individual 
citizens  of  the  state.  But,  even  if  the  statute  made  no  provi- 
sion for  such  deductions,  it  would  not  follow  that  the  assess- 
ment of  which  appellant  complains  is  void;  for  it  does  not 
appear  that  any  of  its  stockholders  was  indebted  to  a  bona 
fide  resident  of  the  state.  Albany  Co.  v.  Stanley,  105  U.  S. 
301;,  26  L.  Ed.  1044. 

3.  The  appellant  also  contends  that  the  statute  under  which 
its  shares  were  assessed  is  void,  in  that  it  does  not  provide 
for  notice  to  the  stockholders  of  the  proceeding  by  which  the 
assessment  of  their  shares  is  to  be  made,  and  does  not  give  to 
them  an  opportunity  to  be  heard  in  relation  thereto.  Section 
3610  of  the  Political  Code  provides  that: 

"The  assessor  charged  by  law  with  the  assessment  of  said 
shares  shall,  within  ten  days  after  he  has  made  such  assess- 
ment, give  written  notice  to  each  national  banking  associa- 
tion of  such  assessment  of  the  shares  of  its  respective 
shareholders;  and  no  personal  or  other  notice  to  such  share- 
holders of  such  assessment  shall  be  necessary  for  the  purpose  of 
this  act." 

We  are  unable  to  assent  to  the  proposition  that  the  notice 
thus  provided  for  is  insufficient,  when  considered  in  connec- 
tion with  other  sections  of  the  Political  Code  of  the  state 
(sections  3672-3682),  which  provide  for  a  board  of  equalization, 
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with  power  to  hear  complaints  respecting  the  justice  of  any 
assessment,  and  also  prescribe  the  time  and  place  when 
and  where  such  complaints  may  be  heard.  The  shares  of  na- 
tional banking  associations  are  assessed  under  a  general  law, 
of  which  the  stockholders  must  take  notice;  and  the  time  and 
place  when  and  where  a  stockholder  may  appear  for  the  pur- 
pose of  applying  for  a  reduction  of  the  valuation  placed  upon 
his  property  is  fixed  by  a  general  law,  of  which  he  must  also 
take  notice.  This  is,  we  think,  under  all  of  the  authorities, 
sufficient  notice  of  proceedings  for  the  assessment  and  taxa- 
tion of  property.  In  the  language  of  the  supreme  court  in 
Palmer  v.  McMahon,  133  U.  S.  669.  10  Sup.  Ct.  324.  33  L- 
Ed.  772: 

"The  power  to  tax  belongs  exclusively  to  the  legislative 
branch  of  the  government;  and  when  the  law  provides  for  a 
mode  of  confirming  or  contesting  the  charge  imposed,  with 
such  notice  to  the  person  as  is  appropriate  to  the  nature  of  the 
case,  the  assessment  cannot  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law." 

And  in  Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  6 
Sup.  Ct.  57,  29  L.  Ed.  414,  it  was  said: 

"It  has,  however,  been  repeatedly  decided  by  this  court  that 
the  proceedings  to  raise  the  public  revenue  by  levying  and  col- 
lecting taxes  are  not  necessarily  judicial,  and  that  'due  process 
of  law,'  as  applied  to  that  subject,  does  not  imply  or  require 
the  right  to  such  notice  and  hearing  as  are  considered  to  be 
essential  to  the  validity  of  the  proceedings  and  judgments  of 
judicial  tribunals.  Notice  by  statute  is  generally ihe  only  no- 
tice given,  and  that  has  been  held  sufficient." 

See,  also,  Vail's  Ex'rs  v.  Runyon,  41  N.  J.  Law,  98;  Coo- 
ley,  Tax'n,  pp.  265,  266. 

It  follows,  from  what  has  been  said,  that  in  our  opinion  the 
statute  under  which  the  assessment  referred  to  in  the  bill  of 
complaint  was  made  is  valid,  and  the  decree  of  the  circuit 
court  should  be,  and  accordingly  is,  affirmed. 
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Same  v.  Hampden  Sav.  Bank  et  al.  I 

i 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  2g,  /go2.)  1 

[65  N.  E.  Rep.  27.] 

Report  to  Supreme  Court. 

A  report  made  by  a   judg-e,    not  purporting-   to  set   out    the    evidence, 
but   merely    setting-  out    certain    facts  and  his  general  finding,  brings 
before  the  supreme  court  only    the   question  whether  the    facts  therein 
stated  are  sufficient  to  support  the  general  conclusion. 
Trusts — Evidence — Deposit  Books — Actual  Interest. 

A  deposit  in  a  savings  bank  was  entered  on  a  book  headed,  "D.  in 
Trust  for  Abbie  V,  Cleveland.  On  the  same  day  D.  deposited  in  her 
own  name  $1,000,  the  interest-bearing  limit.  Another  deposit  in  another 
bank  was  entered  on  a  book  headed,  "D.  in  Trust  for  Abbie  E.  Cleve- 
land," and  another  deposit  in  the  same  bank  on  a  book  headed,  "D. 
in  Trust  for  Abbie  M.  Cleveland,"  followed  by  the  words,  printed  from 
a  stamp,  "Incase  of  death  of  trustee,  amount  to  be  paid  to  beneficiary." 
A  few  da3^s  prior  to  her  death  the  depositor  told  a  friend  that  she  had 
given  the  books  to  the  person  now  claiming  as  beneficiary  under  such 
entries,  but  she  never  so  informed  the  person  to  be  benefited.  Shortly 
after  drawing  her  will,  which  exhausted  all  her  personal  property, 
including  the  deposits,  she  showed  her  counsel  one  of  the  books,  and 
told  him  that  she  intended  to  make  no  other  gifts  than  those  in  the 
will,  and  on  his  advice  agreed  to  go  to  the  bank,  although  it  does  not 
appear  that  she  did  so.  Just  before  her  death,  she  directed  the  books  to 
be  handed  to  her  counsel :  held,  that  the  facts  warranted  a  finding  that 
there  was  no  intent  to  create  a  trust  by  the  deposits. 

Report  from    superior  court,    Hampshire  county;  John  A. 
Aiken,  Judge. 

Bills  to  establish  a  trust  by  Abby  Cleveland  against  the 
Springfield  Institution  for  Savings  and  another  and  against 
the  Hampden  Savings  Bank  and  another.  Bills  dismissed, 
and  cases  reported.     Decrees  affirmed. 

Hammond  &.  Field,  H.  M.  Coney,  and  Edward  T.  Esty,  for 
plaintiff. 

J.  B.  Carroll  and  W.  H.  McClintock,  for  defendant  Gard- 
ner. 

HOLMES,  C.  J.  These  are  bills  to  establish  a  trust  in 
favor  of  the  plaintiff  with  regard  to  the  funds  represented 
by  three  savings  bank  books.  The  judge  before  whom  the 
case  was  tried  dismissed  the  bills  and  made  a  report.  We  as- 
sume that  this  report  is  properly  before  us  although  made 
after  the  decrees.  Rev.  Laws,  c.  159,  §  23;  Pratt  v.  Mc- 
Guinness,  173  Mass,  170,  ^3  N.  E.  380;  City  of  Worcester  v. 
Lakeside  Mfg.  Co.,  174  Mass.  299,  54  N.  E.  833.  But  it  does 
not  purport  to  be  a  report  of  the  evidence  or  to  set  it  all  forth. 
It  merely  states  certain  facts  and  the  general  finding  of  the 
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judge  against  the  bills.  The  only  question  before  us  is 
whether  the  specific  facts  stated  are  necessarily  inconsistent 
with  the  general  conclusion  reached. 

The  facts  mainly  relied  upon  by  the  plaintiff  are  that  the 
deposit  in  the  Hampden  Savings  Bank,  ($200,  January  i, 
1892,  was  entered  on  a  book  headed  "Sarah  Davis  in  trust  for 
Abbie  V.  Cleveland,"  and  that  those  in  the  Springfield  Insti- 
tution for  Savings  were  on  the  books  headed  respectively 
"Sarah  Davis  in  trust  for  Abbie  E.  Cleveland,"  ($1,000,  Janu- 
ary II,  1892,)  and  "Sarah  Davis  in  trust  for  Abbie  M.  Cleve- 
land," the  last  followed  by  the  words  printed  from  a  stamp, 
"In  case  of  death  of  trustee  amount  to  be  paid  to  beneficiary" 
($1,400,  April  28,  1899).  There  is  the  further  fact  that  a  few 
days  before  her  death  the  depositor  said  to  a  friend  that  she 
had  given  these  books  to  the  plaintiff  beside  what  she  had 
given  in  her  will.  On  the  other  hand  she  never  communicated 
any  such  intent  to  the  plaintiff,  and  always  kept  the  books 
herself.  Shortly  after  drawing  her  will  she  showed  the  last 
mentioned  book  to  her  counsel  and  told  him  that  she  did  not 
intend  to  make  any  gifts  outside  her  will  and,  he  having  said 
that  there  was  some  risk,  said  that  she  would  go  to  the  bank, 
although  it  does  not  appear  that  she  did  so.  Just  before  her 
death  she  directed  the  books  to  be  handed  to  her  counsel.  It 
is  found  also  that  on  the  same  day  that  she  made  the  first 
mentioned  deposit  Sarah  Davis  deposited  in  the  same  bank 
$1,000  in  her  own  name.  The  will  which  was  made  would 
have  exhausted  her  personal  estate,  including  the  books  in 
question.     Her  real  estate  was  inventoried  at  $2,500. 

The  plaintiff's  argument  invites  us  to  reconsider  the  Massa- 
chusetts law,  especially  the  case  of  Clark  v.  Clark,  108  Mass. 
522,  in  view  of  criticisms  elsewhere,  of  which  it  is  enough  to 
refer,  not  for  the  first  time,  to  Martin  v.  Funk,  75  N.  Y.  135, 
I39»  31  Am.  Rep.  446.  We  are  unable  to  accept  the  invitation. 
We  see  no  occasion  to  say  more  than  that  the  evidence  war- 
ranted the  finding  of  the  judge.  It  was  not  argued,  and  could 
not  be  maintained,  that  the  form  of  the  heading  necessarily 
constituted  a  trust,  or  was  conclusive  in  the  plaintiff's  favor. 
An  owner  of  property  does  not  lose  it  by  using  words  of  gift 
or  trust  concerning  it  in  solitude,  or  with  the  knowledge  of 
another  not  assuming  to  represent  an  adverse  interest.  He 
may  amuse  himself  as  he  likes.  This  seems  to  be  one  of 
these  exceptional  cases  in  which  the  actual  intent  as  distin- 
guished from  the  import  of  the  overt  acts  may  be  important  at 
least  on  the  negative  side.  On  the  question  whether  taking 
out  books  in  the  forms  mentioned,  with  the  intent  then  and 
there  to  create  a  trust,  would  be  sufficient  to  create  one,  we 
may  leave  the  authorities  untouched.  In  this  case  the  evi- 
dence warrants  a  finding  that  there  was  no  such  intent.  The 
cotemporaneous  deposit  of  a  sum  reaching  the  interest  bear- 
ing limit  in  one  of  the  banks,    the  form    of  the    heading    in 
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the  case  of  the  last  deposit,  and  the  other  facts  mentioned,  in- 
cluding even  the  varying  initial  given  for  the  middle  name  of 
the  plaintiff,  might  be  thought  to  look  as  if  the  so-called 
trusts  were  merely  evasions  of  the  law.  The  judge  has 
found  so,  and  we  cannot  say,  as  matter  of  law,  that  he  was 
wrong.  Brabrook  v.  Bank,  104  Mass.  228,  6  Am.  Rep.  222; 
Gerrish  v.  Institution  for  Savings,  128  Mass.  159,  35  Am.  Rep. 
370;  Parkman  v.  Bank,  151  Mass.  218,  24  N.  E.  43;  Welch  v. 
Henshaw,  170  Mass.  409,  49  N.  E.  659,  64  Am.  St.  Rep.  309. 
Decrees  affirmed. 
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McCreary  v.  First  Nat.  Bank  of  Morristown. 

{Supreme  Court  of  Tennessee,  Nov.  8,  igo2.) 
[70  S.  W.  Rep.  821.] 

National  Banks— Usury— Penalty— Jurisdiction. 

A  state  court  has  jurisdiction  of  an  action  against  a  national  bank 
to  recover  a  penalty  for  charging  usurious  interest  under  Rev.  St.  U. 
S.  §§  5197,  5198  [U.  S.  Comp.  St.  1901,  p.  3493],  imposing  such  penalty, 
and'  providing  that  the  suit,  action,  and  proceeding  against  any  asso- 
ciation under  this  title  may  be  had  in  any  state,  county,  or  municipal 
court  in  the  county  or  city  in  which  said  association  is  located  having 
jurisdiction  in  similar  cases. 
Same — Same — Same — Same. 

An  action  against  a  national  bank  to  recover  a  penalty  for  charging 
usurious  interest  is  a  "civil  action,"  within  the  meaning  of  Acts  1877, 
c.  97,  conferring  on  the  chancery  court  concurrent  jurisdiction  with  the 
circuit  court  of  all  civil  causes  of  action  triable  in  the  circuit  court, 
except  in  cases  of  unliquidated  damages  or  injuries  to  person,  char- 
acter, or  property. 
Same — Same — Same — I  nterest. 

Under  Rev.  St.  U.  S.  i^  5198  [U.  S.  Comp.  St.  1901,  p.  3493],  providing 
that  the  person  who  has  paid  usurious  interest  to  a  national  bank  may 
recover  back  twice  the  amount  paid,  he  cannot  recover  interest  on  the 
amount. 

Appeal  from  chancery  court,  Hamblen  county;  Hugh  G. 
Kyle,  Chancellor. 

Bill  by  G.  B.  McCreary  against  the  First  National  Bank  of 
Morristown.  From  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Shields  &  Mountcastle,  for  appellant. 

J.  G,  Essory  and  Rogers  &  Rogers,  for  appellee. 

McALISTER,  J.  This  bill  was  preferred  by  complainant 
in  the  chancery  court  of  Hamblen  county  to  recover  the  pen- 
alty prescribed  by  the  act  of  congress  against  national  banks 
for  knowingly  collecting  usurious  interest.  The  facts  of  the 
case  are  that  the  defendant  is  a  national  bank  doing  business 
in  Morristown,  Tenn.  The  complainant,  on  March  9,  1900, 
filed  this  bill,  alleging  that  within  the  preceding  two  years  he 
had  divers  transactions  with  the  defendant,  in  which  it  had 
knowingly,  illegally,  and  wrongfully  charged  him  a  greater 
rate  of  interest  than  that  allowed  by  the  laws  of  the  state  of 
Tennessee  and  of  the  United  States,  aggregating  $225.36,  and 
the  bill  prayed  for  a  decree  against  the  defendant  for  double 
this  sum.  The  Revised  Statutes  of  the  United  States  provide 
(section  5197  [U.  S.  Comp.  St.  1901,  p.  3493])  that  a  national 
bank  doing  business  in  a  state  is  entitled  to  charge  the  rate 
of  interest  prescribed  by  the  law  of  the  state  of  its  domicile. 
Section  5198:  "The  taking,  receiving,  reserving  or  charging 
a  rate  of  interest  greater  than  is  allowed  by  the   preceding 
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section,  when  knowingly  done,  will  be  deemed  a  forfeiture  of 
the  entire  interest,  which  the  note,  bill  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid. 
The  person  by  whom  it  has  been  paid,  or  his  legal  represen- 
tative, may  recover  back  in  an  action  in  the  nature  of  an  ac- 
tion of  debt,  twice  the  amount  of  the  interest  thus  paid  from 
the  association  taking  or  receiving  the  same,  provided  such 
action  is  commenced  within  two  years  from  the  time  the 
usurious  action  occurred;  and  that  suit,  action  and  proceed- 
ing against  any  association,  under  this  title,  may  be  had  in 
any  circuit,  district  or  territorial  court  of  the  United  States 
held  within  the  district  in  which  such  association  may  be  es- 
tablished, or  in  any  state,  county  or  municipal  court  in  the 
county  or  city  in  which  said  association  is  located  having  juris- 
diction in  similar  cases."  The  defendant  filed  its  demurrer 
to  the  jurisdiction  of  the  court,  setting  up  several  grounds, 
the  second  being  as  follows:  "This  being  a  suit  for  penalty 
against  a  national  bank,  the  chancery  court  in  Tennessee  has 
no  jurisdiction  to  try  such  cases  originating  solely  in  federal 
statute,  and  in  no  case  has  it  jurisdiction  in  a  suit  to  enforce 
a  penalty."  The  fourth  ground  of  demurrer  was  as  follows: 
"The  defendant  demurs  to  so  much  of  complainant's  bill  as 
seeks  to  charge  defendant  with  interest  on  the  penalty,  for 
the  reason  that  complainant's  suit  is  a  suit  for  a  penalty,  and 
arises  only  by  virtue  of  penal  statute.  Not  giving  interest, 
the  same  cannot  be  recovered  in  this  action."  The  demurrer 
was  overruled  by  the  chancellor,  and  defendant  answered  the 
bill.  The  cause  went  to  proof,  and  on  the  final  hearing  the 
chancellor  pronounced  a  decree  in  favor  of  complainant, 
McCreary,  for  the  sum  of  $490. 17,  the  amount  being  double  the 
usury  charged,  with  interest  from  date  of  the  filing  of  the 
bill.  The  court  of  chancery  appeals  affirmed  the  decree  of 
the  chancellor,  excepting  the  interest,  and  the  cause  is  before 
this  court  on  the  appeal  of  the  bank. 

The  questions  presented  for  the  determination  of  the  court 
on  the  appeal  are:  (i)  Whether  any  state  court  has  juris- 
diction to  enforce  a  penalty  created  alone  by  federal  statute; 
(2)  whether  the  chancery  court  has  jurisdiction  to  enforce  the 
national  banking  act  penalty;  and  (3)  whether  interest  is 
allowable  on  such  penalty.  On  the  first  proposition  it  is 
argued  on  behalf  of  appellant  that  the  state  courts  will  not 
enforce  a  penalty  created  by  congress,  for  the  reason  that 
federal  courts  do  not  undertake  to  enforce  penalties  created 
by  state  statutes.  It  may  be  conceded,  as  argued  by  counsel 
for  appellant,  that  this  is  a  penal  action  under  the  decisions 
of  the  United  States  supreme,  court.  The  supreme  court  of 
the  United  States,  through  Mr.  Justice  Swayne,  in  consider- 
ing the  federal  statute  which  is  now  invoked,  said:  "The 
remedy  given  by  the  statute  for  the  usury  is  a  penal  suit.  To 
that  the  party  aggrieved,  or  his  legal  representative,  must 
resort.     He  can  have   redress  in  no  other  mode  or  form  of 
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procedure.  The  statute  which  gives  the  right  permits  the  re- 
dress. The  suit  must  be  brought  especially  to  recover  the 
penalty  where  the  sole  question  is  the  guilt  or  innocence  of 
the  accused."  Barnet  v.  Bank,  98  U.  S.  555,  2^  L.  Ed.  212; 
Blaine  v.  Curtis,  59  Vt.  120,  7  Atl.  708.  59  Am.  Rep.  702. 

It  being  settled  that  this  is  a  penal  statute,  the  next  question 
presented  is  whether  the  state  courts  will  enforce  a  federal 
statute  denouncing  a  penalty.  Counsel  admits  there  have 
been  diverse  holdings  on  this  question  by  the  courts  of  other 
states,  but  insists  that  the  correct  rule  is  that  laid  down  in 
Blaine  v.  Curtis,  59  Vt.  120,  7  Atl.  708,  59  Am.  Rep.  705,  viz. : 
^*It  is  well-known  law,  settled  in  this  state  as  well  as  else- 
where, that  no  state  will  enforce  penalties  imposed  by  the 
laws  of  another  state.  Such  laws  are  universally  considered 
as  having  no  extraterritorial  operation  or  effect,  whether  the 
penalty  be  to  the  public  or  to  persons."  Blaine  v.  Curtis,  59 
Vt.  120,  7  Atl.  78,  i;9  Am.  Rep.  75;  Story,  Confl.  Laws,  §§  62, 
621;  Rorer,  Int.  St.  Law,  148-165;  and  a  large  number  of 
cases  cited  from  various  states  of  the  Union  in  the  first-cited 
case.  It  is  argued  that  the  federal  congress  occupies  the  same 
relation  to  the  states  as  the  states  do  to  themselves  so  far  as 
this  question  is  concerned.  In  the  case  of  Newell  v.  Bank,  12 
Bush,  .i;7, — a  Kentucky  case, — the  supreme  court  of  Ken- 
tucky, speaking  through  Judge  Lindsay,  in  regard  to  the  stat- 
ute in  question,  wrote,  viz. :  "We  need  not  inquire  as  to  the 
rights  of  the  parties  under  the  provisions  of  the  act  of  con- 
gress. The  forfeitures  claimed  under  said  act  are  wholly 
penal  in  their  nature.  The  courts  of  this  state  have  not, 
to  this  time,  undertaken  to  enforce  penalties  arising  under  the 
laws  of  the  government  of  the  United  States,  and  these  cases 
present  no  sufficient  reason  to  authorize  the  inauguration  of  a 
new  judicial  policy  upon  that  subject."  In  the  case  of 
Missouri  River  Tel.  Co.  v.  First  Nat.  Bank  of  Sioux  Cit}^  74 
111.217,  it  is  said:  "It  is  equally  true  that  both  the  govern- 
ment of  the  United  States  and  Iowa  are  wholly  independent 
of  this  state.  They  severally  have  all  the  attributes  of 
sovereignty  essential  to  the  enactment  and  enforcement  of  laws 
for  the  government  of  their  citizens  within  the  limits  of 
their  constitution,  and  in  accordance  with  long-settled  rules 
of  law  this  state  cannot  enforce  their  criminal  or  penal  laws." 
I  Thomp.  Nat.  Bank  Cas.  pp.  402,  502.  It  is  admitted  by 
counsel  that  this  is  a  question  which  every  state  must 
determine  for  itself,  and,  since  this  court  has  not  heretofore 
decided  the  question,  it  should  hold  that  penal  statutes  of 
congress  and  of  the  various  states  must  be  enforced  within 
their  own  jurisdiction,  and  by  their  own  courts.  Whatever 
may  have  been  the  holdings  on  this  question  at  one  time,  the 
jurisdiction  of  the  state  courts  is  now  definitely  fixed  by  the 
amendment  to  the  statute  enacted  by  congress  February  18, 
1875.  The  last  sentence  of  this  section,  it  appears,  was  not 
in  the  original  act,   and   is  as  follows,   to  wit:  "That  suit, 
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action  and  proceeding  against  any  association,  under  this  title, 
may  be  had  in  any  circuit,  district  or  territorial  court  of  the 
United  States  held  within  the  district  in  which  such  associa- 
tion may  be  established,  or  in  any  state,  county  or  municipal 
court  in  the  county  or  city  in  which  said  association  is  located 
having  jurisdiction  in  similar  cases."  In  21  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  396,  it  is  said,  viz. :  "Whatever  doubts 
may  have  existed  as  to  the  jurisdiction  of  state  courts  to  enter- 
tain a  suit  for  the  penalty  given  by  the  national  bank  act  have 
been  resolved  in  favor  of  sucb  jurisdiction  by  the  amendment 
to  the  section  of  the  statute  giving  the  remedy;"  citing  Bank 
V.  Morgan,  132  U.  S.  141,  144, 10  Sup.  Ct.  37,  33  L.  Ed.  282.  As 
early  as  1816  it  was  decided  by  this  court  that  the  state  court 
had  jurisdiction  and  would  entertain  a  suit  to  enforce  a 
penalty  prescribed  by  an  act  of  congress.  Hartley  v.  U.  S., 
3  Hayw.  44. 

It  is  next  insisted  on  behalf  of  appellant  that,  conceding  the 
jurisdiction  of  the  state  court,  a  court  of  chancery  has  no  juris- 
diction to  enforce  a  penalty,  but  the  action  should  have 
been  brought  at  law.  It  is  true  that  prior  to  the  act  of  1877, 
extending  and  enlarging  the  jurisdiction  of  courts  of  chancery 
in  this  state,  the  chancery  court  did  not  have  jurisdiction  to 
enforce  a  penalty  or  forfeiture,  but  the  party  was  remitted  to 
his  remedy  at  law.  Gibs.  Suits  in  Ch.  §  302,  citing  i  Daniel. 
Ch.  Prac.  387,  563.  So  it  was  held  in  this  state  that  courts 
of  law  only  have  jurisdiction  of  the  enforcement  of  penalties. 
Williams  V.  Patterson,  2  Tenn.  229;  Turney's  Ex'r  v.  Young, 
Id.  265;  Druggist  Cases,  85  Tenn.  449,  3  S.  W.  490;  Love  v. 
Smith,  4  Yerg.  1 17-129.  We  are  of  opinion,  however,  that 
such  jurisdiction  is  necessarily  conferred  by  chapter  97,  Acts 
1877,  which  provides,  viz.:  "It  [that  is,  the  chancery  court] 
shall  have  and  exercise  concurrent  jurisdiction  with  the  cir- 
cuit court  of  all  civil  causes  of  action  triable  in  the  circuit 
court,  except  for  injuries  to  persons,  property  or  character 
involving  unliquidated  damages;  and  no  demurrer  for  want  of 
jurisdiction  of  the  cause  of  action  shall  be  sustained  in  the 
chancery  court  except  in  cases  of  unliquidated  damages  or 
injuries  to  persons,  property  or  character."  It  is  insisted 
that  a  suit  to  enforce  a  penalty  is  not  a  civil  cause  of  action 
in  the  sense  of  the  statute.  The  case  of  Duncan  v.  Maxey,  5 
Sneed,  115,  simply  holds  that  a  justice  of  the  peace  at  that 
date  had  no  jurisdiction  to  entertain  a  suit  to  recover  a  penalty 
of  $62.50  given  by  Act  1782,  c.  29,  §  i,  for  an  unlawful  firing 
of  the  woods,  "but  that  the  jurisdiction  in  such  cases  be- 
longed to  the  circuit  court. "  The  same  rule  was  announced 
in  Stover  v.  Lasater,  8  Lea,  631.  In  the  former  case  it  was 
said:  "The  cause  of  action  in  the  case  before  us  is  of  its  own 
kind.  It  is  a  pecuniary  punishment,  inflicted  for  wrong  done 
in  violation  of  the  statute,  and,  although  the  statute  authorizes 
the  penalty  to  be  recovered  by  an  action  of  debt,  yet  it  does 
not  fall  within  either  class  of  cases  specifically  enumerated; 
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and  it  is  a  settled  rule  that  penal  statutes  are  to  be  construed 
strictly,  and  are  not  to  be  extended  beyond  the  plain  letter  of 
the  law.  It  follows,  consequently,  that  the  jurisdiction  of 
such  cases  belon^rs  to  the  circuit  court,  and  not  to  the  justice 
of  the  peace. "  The  court  in  that  case  did  not  hold  that  a 
suit  to  recover  a  penalty  was  not  a  civil  action,  but  the  hold- 
ing was  that  such  a  case  was  not  embraced  within  the  juris- 
diction conferred  upon  justices  of  the  peace.  The  court, 
however,  expressly  held  that  such  cases  belonged  to  the  cir- 
cuit court.  To  the  same  effect  is  Stover  v.  Lasater,  8  Lea, 
631.  In  Martin  V.  McNight,  i  Tenn.  330,  334,  it  was  held  that 
an  action  for  a  penalty  is  a  civil  proceeding.  Again,  it  is  held 
that,  where  a  statute  imposes  a  penalty,  and  prescribes  no 
form  of  action  for  its  recovery,  debt  may  be  maintained. 
Kelly  V.  Davis,  i  Head,  73;  Hogan  v.  City  of  Chattanooga,  2 
Tenn.  Cas.  339.  So  it  is  held  that  a  fine,  forfeiture,  or 
penalty  imposed  by  ordinances  of  a  municipal  corporation 
may  be  recovered  by  warrant  in  debt.  Meaher  v.  City  of 
Chattanooga,  i  Head,  76;  Wood  v.  Mayor  of  Town  of  Grand 
Junction,  5  Heisk.  442;  Town  of  Bristol  v.  Burrow,  5  Lea, 
120.  In  such  cases  the  recorder  of  a  town,  in  enforcing  pen- 
alties for  the  violation  of  a  municipal  ordinance,  is  not  exer- 
cising criminal  jurisdiction,  as  has  been  frequently  decided. 
"Debt,"  says  Judge  Caruthers  in  Meaher  v.  City  of  Chatta- 
nooga, I  Head,  76,  "is  the  proper  action  for  penalties  pre- 
scribed for  certain  offenses  by  acts  or  ordinances,  and  the 
only  proof  required  is  that  the  offense  or  act  to  which  such  fine 
or  forfeiture  is  attached  has  been  committed."  Undeniably, 
then,  a  suit  to  enforce  a  penalty  is  a  "civil  cause  of  action." 
that  prior  to  the  passage  of  the  act  of  1877  "was  exclusively 
triable  in  the  circuit  court."  Why.  then,  has  not  jurisdiction 
of  such  a  suit  been  conferred  on  the  chancery  court  by  the 
act  of  1877.?  It  is  said  that  it  is  not  a  "civil  cause  of  action," 
as  this  term  is  employed  in  the  statute.  Counsel  then  cite 
cases  to  show  that  a  suit  to  enforce  a  penalty  is  not  a  con- 
troversy of  a  civil  nature,  authorizing  removal  from  a  state  to 
a  federal  court  under  the  judiciary  act,  nor  a  controversy  be- 
tween the  states  within  the  meaning  of  the  United  States 
constitution;  and  it  is  thence  argued  that  it  is  not  a  civil  cause 
of  action  within  the  meaning  of  the  act  of  1877,  increasing  the 
iurisdiction  of  the  chancery  court.  Moloney  v.  Tobacco  Co. 
(C.  C.)  72  Fed.  801;  State  v.  Alleehany  Oil  Co.  (C.  C.)  85 
Fed.  873;  Cornell  v.  Weidner,  127  U.  S.  265,  8  Sup.  Ct.  1K2, 
32  L.  Ed.  148;  State  of  Missouri  v.  State  of  Illinois,  180  U. 
S.  240.  21  Sup.  Ct.  331.  4"^  L.  Ed.  497. 

We  do  not  think  the  construction  placed  by  the  federal 
courts  on  language  used  in  the  federal  statutes  is  at  all  control- 
ling in  the  construction  we  shall  place  on  similar  language 
used  in  our  own  statutes,  especially  when  we  can  see  that 
such  was  not  the  intention  of  our  legislature.  It  is  very 
obvious  that  the  lawmakers,  in  enacting  this  statute,  used  the 
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language  "civil  causes  of  action  now   triable   in  the  circuit 
court"  in  the  sense  these   words  are  expounded   and   under- 
stood in  our  own   decisions  and  statutes;  and  we  have  seen 
that  under  the  adjudications  of  this  court  a  suit  to  recover  a 
penalty  is  not  a  criminal  or  quasi  criminal  proceeding,  but  a 
civil  action  in  the  nature  of  a  suit  to  recover  a  debt.     It  is 
true,  as  argued  by  counsel,  that,  although  a  suit  may  be  within 
the  literalism  of  the   act  of   1877,  it  may  not    be   within   its 
intent;  and  counsel  cites  Shields  v.  Davis,  103  Tenn.  544,  53 
S.  W.  948,  and   Baker  v.  Mitchell,  105   Tenn.   610,    59  S.  W. 
137.     In  the  former  case  it  was  said:     "While  chapter  97  of 
the  Acts  of  1877  (Shannon's  Code,  §  6109)    has  been  liberally 
construed  in  favor  of  the  extension  of  the  chancery   jurisdic- 
tion, as  can  be  seen  by   reference   to   many   cases  in  our  Re- 
ports, yet  we  have  declined  to  apply  it  toothers,  which,  while 
falling  within  the  words  of  the  statute,  were  so  exceptional  in 
character  as  to   preclude   the   idea  that  they   were  within  its 
intent."     Shields  v.  Davis  presented  a  contest  over  the  office 
of  sheriff.     This  court,  in  adjudging  that  the  chancery  court 
had  not  concurrent  jurisdiction,  under  the  act   of    1877,  with 
the  circuit  court,  to  hear  and  determine  a  contested  election 
of  sheriff,  among  other  things  wrote,   viz.:     "On  examining 
chapter  3  of  the  Code,  it  will  be  found  that  the  legislature  has 
adopted  a  general  scheme  for  the  trial  of  all  contested  elec- 
tions, and  to  that  end,  and  for  that  purpose,  conferred   juris- 
diction  upon  different  tribunals.     By   section  130S  of  Shan- 
non's Code,  the  right  is  given  to  the  county  court  to  hear  and 
determine  all  cases  of  contested  elections   of  justices  of  the 
peace,     constables,    county   registers,     county    court   clerks, 
county  surveyors,  and  rangers.     By  section  1309  jurisdiction 
is  given  to  the  circuit  court  to  hear  and  determine  all  contests 
of  the  election  of  sheriffs,   clerks  of  the   circuit,  criminal,  or 
other  courts,  whose  clerks  are  elected  by  the   people,  except 
clerks  of  the  county   court.     Section    1310  provides   for  the 
contest  as  to  the   office   of   supreme   judge,  and   section  1312 
enacts  that  contests  for  the  office  of  chancellor  are  tried  before 
the  chancellor  of  some  division  adjoining  that  in  which   such 
election  is  held;  while   section   1313  requires  contests  for  all 
judicial  offices  and  of  district  attorneys  to  be  tried    before  the 
chancellor  of  the  division  in  which   such   election  was   held, 
and,  if  such  election  was  partly  in  one  chancery  division  and 
partly   in     another,    then    before    the     chancellor   of   either 
division,  and.  if  there  be  no  chancellor   of   that   division,  be- 
fore the  chancellor  of  the  nearest  division  having  a  chancellor. 
Thus  it  will  be  seen  that  these  statutes  have  provided  for  con- 
tests for  every  office  of  the  state  filled  by  popular  election, 
except  that  of  governor,  and  this  is  heard  by  the  legislature." 
It  was  held  that  a   contest   of   this    character   is   not  a  cause 
within  the  meaning  of  the  act  of  1877.     To  the  same  effect  is 
Baker  v.  Mitchell,  105  Tenn.  610,  59  S.  W.  137.     In  Simmons 
v.  Leonard,  89  Tenn.  622,  15  S.  W.  444,   this  court  held  that 
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the  chancery  court  had  no  jurisdiction,  under  the  act  of  1877, 
to  try  an  issue  of  devisavit  vel  non.  The  reason  was  that  in 
the  matter  of  the  contest  of  wills  not  only  is  the  circuit  court 
clothed  with  exclusive  jurisdiction  (Code,  §  4227),  but  it  can 
be  acquired  by  that  court  only  in  one  way,  and  that  is  by  a 
certificate  from  the  county  court  which  is  the  custodian  of  the 
will,  and  has  original  jurisdiction  of  its  probate.  After  the 
trial  in  the  circuit  court,  the  verdict  and  judgment  must  be 
certified  to  the  county  court  to  be  recorded.  If  such  a  case  is 
within  the  act  of  1877,  then  the  chancery  court  could  take 
jurisdiction  of  such  a  case  originally,  while  the  circuit  court 
could  not  take  cognizance  of  such  a  case  until  it  is  certified 
from  the  county  court.  Hence  it  was  said  the  act  of  1877  did 
not  contemplate  such  radical  and  sweeping  changes,  but  only 
included  those  civil  actions  which  could  originate  in  the  cir- 
cuit court,  etc.  But  no  reason  is  perceived  why  the  chancery 
court  is  not  clothed  with  jurisdiction,  by  the  act  of  1877,  of  a 
civil  action  to  recover  a  penalty,  that  was  triable  in  the  cir- 
cuit court  prior  to  the  passage  of  that  act.  The  federal  stat- 
ute allowing  the  recovery  of  this  penalty  provides  that  it  may 
be  had  in  an  action  in  the  nature  of  debt,  and  that  the  suit 
for  its  recovery  may  be  brought  in  any  state  court  in  which 
the  bank  is  located  having  jurisdiction  in  similar  cases." 
While  this  question  was  not  raised  or  decided  in  Bobo  v. 
Bank,  92  Tenn.  444,  21  S.  W.  888,  this  court  assumed  that  the 
chancery  court  had  jurisdiction  of  such  a  suit,  and  pronounced 
a  decree  remanding  the  cause  to  the  court  below  to  determine 
the  amount  of  the  usury  upon  the  basis  fixed  by  this  court, 
and  for  proper  judgment  against  the  bank.  We  are  clearly  of 
opinion  that  the  chancery  court  has  jurisdiction  of  such  an 
action.  The  court  of  chancery  appeals  so  held,  but  disallowed 
interest,  and  this  is  assigned  as  error.  The  act  of  congress 
makes  no  provision  for  the  allowance  of  interest,  but  fixes  the 
amount  of  recovery  at  twice  the  amount  of  the  usury  charged. 
Laws  prescribing  penalties  and  forfeitures  are  strictly  con- 
strued, and,  in  the  absence  of  any  authority  in  the  act  for 
interest  on  the  penalty,  we  cannot  superadd  it.  Duncan  v. 
Maxey,  5  Sneed,  115. 

The  decree  of  the   court  of  chancery  appeals  is  therefore 
affirmed. 
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First  Nat.  Bank  of  Morristown  v.  Hunter  et  al. 

(Supreme  Court  of  Tennessee,  Nov.  lo,  1902.) 
[70  S.  W.  Rep.  371.] 

National  Banks — Usury — Action  on  Note — Cross-Bill.* 

Where  usury  has  been  charg'ed  and  received  by  a  national  bank  in 
discounting-  notes  which  drew  no  interest  until  after  maturity,  the 
maker's  only  remedy  to  recover  such  interest  was  by  action  under  the 
second  subdivision  of  Rev.  St.  U.  S.  i^  5198  [U.  S.  Comp.  St.  1901,  p. 
3493],  providing  that  the  person  paying  usury  may  recover  back  twice 
the  amount  of  interest  paid,  from  the  bank  ;  and  such  liability  could 
not  be  set  up  by  way  of  cross-bill  in  an  action  by  the  bank  to  recover 
on  the  notes. 

Appeal  from  chancery  court,  Washington  county;  H.  H. 
Carr,  Special  Chancellor. 

Action  by  the  First  National  Bank  of  Morristown  against 
John  W.  Hunter  and  others.  From  a  judgment  in  favor  of 
defendants,  both  parties  appeal.     Reversed. 

Shields  &  Mountcastle  and  Kirpatrick,  Williams  &  Bow- 
man, for  plaintif!. 

A.  R.  Johnson  and  Reeves  &  Reeves,  for  defendants. 

WILKES,  J.  The  original  bill  in  this  cause  was  to  recover 
upon  two  notes  made  by  defendants.  It  was  brought  by  the 
complainant  bank,  located  at  Morristown,  in  Hamblen  county, 
against  defendants,  in  Washington  county.  The  notes 
amounted  to  about  $300  and  $275,  respectively,  and  are  the 
last  of  a  series  of  notes  originally  for  $4,500  and  $1,500,  re- 
spectively, which  have  been  renewed  and  discounted  and 
partially  paid  on  from  time  to  time  in  the  bank  for  about  10 
years.  There  was  an  answer  denying  liability,  and  a  cross- 
bill which  sought  to  recover  double  the  amount  of  usury 
which  had  been  charged  and  paid  under  the  entire  series  of 
renewals  and  discounts.  The  original  complainant  filed  a 
plea  in  abatement  that  the  action  to  recover  the  usury  could 
only  be  brought  in  the  circuit  court  of  Hamblen  county,  the 
situs  of  the  complainant  bank.  There  was  a  replication  to 
this  plea,  setting  out  that  the  cross-action  was  based  upon  the 
same  subject-matter  as  that  embraced  in  the  original  suit, 
which  complainant  had  brought  in  the  chancery  court  of 
Washington  county,  and  that  the  matters  set  up  in  the  cross- 
bill were  necessary  to  be  considered  in  order  to  reach  the 
justice  and  merits  of  the  case.  The  plea  was  sustained,  the 
cross-action  dismissed,  and  proper  exceptions  were  taken. 
A  trial  upon  the  merits  was  had,  and  all  relief  was  denied 
complainant,  and  its  bill  was  dismissed,  and  it  appealed.  In 
the  court  of  chancery   appeals  the  decree  of  the   chancellor 

*See  Haseltine  v.  Central  Nat.  Bank    (U.  S.),  4  Bank.  Cas.  119,   and 
foot-note. 
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was  virtually  sustained,  and  the  cause  was  referred  for  an 
account  of  the  usurious  interest  paid,  which  it  was  declared 
should  be  allowed  for  a  period  of  six  years  back  as  a  set-off  to 
the  action  brought.  The  defendants  prayed  an  appeal  from 
so  much  of  the  decree  as  limited  their  right  of  recovery  to  six 
years,  and  the  complainant  prayed  a  broad  appeal. 

For  defendants  it  is  insisted  that  they  are  entitled  to  recover 
all  usury  paid  and  charged  during  the  whole  series  of  trans- 
actions, extending  over  about  lo  years;  that  the  complainant 
did  not  rely  upon  any  statute  of  limitations  in  its  pleadings, 
and  hence  could  not  on  the  hearing.  In  this  connection  it  is 
said  that,  when  there  is  a  series  of  renewals  and  discounts, 
the  party  sued  has  the  right  to  a  credit  for  all  the  usury  re- 
ceived during  the  whole  period,  and  on  all  the  transactions; 
citing  a  number  of  Tennessee  cases,  which  undoubtedly  so 
apply  the  Tennessee  law  in  defense  and  on  recovering  usury. 
For  complainant  it  is  insisted  that  the  defendants'  right  to 
any  recovery  depends  upon  the  provisions  of  the  acts  of  con- 
gress relating  to  usury  received  by  national  banks,  and  that 
such  banks  are  liable  for  usury  only  in  the  manner  and  to  the 
extent  provided  in  such  acts,  and  not  in  the  manner  and  to 
the  extent  provided  by  the  local  laws  of  the  state. 

We  are  of  opinion  this  question  is  settled  by  the  late  case 
of  Haseltine  v.  Bank,  183  U.  S.  136,  22  Sup.  Ct.  50,  46  L.  Ed. 
118.  In  that  case  it  is  said:  "Two  separate  and  distinct 
classes  of  cases  are  contemplated  by  the  section  of  the  act" 
(referring  to  sections  5197,  5198  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  igoi.  p.  34931):  "First, 
those  wherein  usurious  interest  has  been  taken,  received, 
reserved,  or  charged,  in  which  case  there  shall  be  a 
forfeiture  of  the  entire  interest  which  the  note  car- 
ries with  it,  or  which  has  been  agreed  to  be  paid 
thereon;  second,  in  case  usurious  interest  had  been 
paid,  the  person  paying  it  may  recover  back  twice 
the  amount  of  interest  paid,  from  the  association  taking  or 
receiving  the  same.  While  the  first  clause  refers  to  interest 
taken  and  received,  as  well  as  reserved  and  charged,  the 
latter  part  of  the  clause  apparently  limits  the  forfeiture  of 
such  interest  to  such  as  the  evidence  of  debt  carries  with  it, 
or  which  has  been  argeed  to  be  paid,  in  contradistinction  to 
the  interest  actually  paid,  which  is  covered  by  the  second 
clause  of  the  statute.  Carrying  this  perfectly  obvious  distinc- 
tion in  mind,  the  cases  in  this  court  are  perfectly  harmonious. 
The  supreme  court  of  Missouri  was  correct  in  holding  that 
defendants  could  not  be  allowed  set-off  or  credit  for  the  usury 
thus  paid,  the  remedy  prescribed  by  the  statute  being  ex- 
clusive." Barnet  v.  Bank,  98  U.  S.  555,  25  L.  Ed.  212; 
Driesbach  v.  Bank,  104  U.  S.  52,  26  L.  Ed.  658;  Hambright 
v.  Bank,  3  Lea,  40,  31  Am.  Rep.  629;  Barrett  v.  Bank,  85 
Tenn.  426,  3  S.  W.  117;  22  Enc.  PI.  &  Prac.  491.  The  notes 
sued  on  in  this  case  have  been  discounted  by  the   bank;  that 
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is,  the  interest  to  maturity  was  paid  when  the  notes  were 
taken  by  the  bank.  In  this  way  the  interest  on  the  notes  was 
paid  when  they  were  discounted.  Bobo  v.  Bank,  92  Tenn. 
449,  21  S.  W.  888.  They  carry  no  interest  with  them  until 
after  maturity.  In  the  Haseltine  Case  the  forfeiture  of  the 
interest  is  limited  to  such  interest  as  the  evidence  of  debt 
carries  with  it,  and  which  has  been  agreed  to  be  paid,  in  con- 
tradistinction to  the  interest  actually  paid,  which  is  covered 
by  the  second  clause  of  the  statute.  The  only  right  to  recover 
back  usury  which  has  been  paid  is  that  given  by  the  second 
section  of  the  act,  which  is,  in  substance,  that  the  person  by 
whom  it  has  been  paid,  or  his  legal  representatives,  may  re- 
cover back  in  an  action  of  debt  twice  the  amount  of  the  usury 
they  paid,  from  the  association  taking  or  receiving  the  same, 
provided  such  action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred.  The  usurious 
transaction  occurred  when  the  several  notes  were  discounted, 
so  far  as  the  transaction  may  be  affected  by  the  statute  of  lim- 
itations. Bobo  V.  Bank,  92  Tenn.  457,  21  S.  W.  888.  So  far 
as  the  notes  sued  on  in  this  case  are  concerned,  they  carry  no 
interest  with  them  prior  to  maturity,  and  they  cannot,  there- 
fore, be  credited  or  defended  against,  as  to  any  interest 
embraced  in  them,  under  the  first  section  of  the  act. 

Can  the  defendants,  under  their  cross-bill,  recover  the 
usury  which  they  may  have  heretofore  paid  upon  the  series 
of  renewals  and  discounts  out  of  which  the  present  notes  arise, 
and  of  which  they  are  the  remnants.  We  are  of  opinion  they 
cannot,  but  their  remedy  is  by  a  separate  action,  in  the 
nature  of  an  action  of  debt,  under  the  second  section  of  the 
act  referred  to.  Barnet  v.  Bank,  98  U.  S.  555,25  L.  .  Ed. 
212;  Driesbach  v.  Bank,  104  U.  S.  52,  26  L.  Ed.  658; 
Stephens  V.  Bank,  in  U.  S.  197,  4  Sup.  Ct.  336,  28  L.  Ed. 
399;  22  Enc.  PI.  &  Prac.  500.  Thetext  of  the  Encyclopaedia 
is  as  follows:  "It  is  now  well  settled  that  in  an  action  by  a 
national  bank  the  defendant  cannot  avail  himself,  by  way  of 
set-off,  recoupment,  or  counterclaim,  either  of  the  amount  of 
usury  actually  paid  to  the  plaintiff,  or  of  the  penalty  for  usury 
prescribed  by  section  5198  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901,  p.  3493];"  citing  a  large 
number  of  state  and  federal  cases.  Under  the  statute  the  re- 
covery will  be  for  twice  the  amount  of  usury  taken  and  re- 
ceived by  the  bank  within  two  years  next  preceding  the  date 
of  the  action  brought.  Bobo  v.  Bank,  92  Tenn.  451,  21  S.  W. 
888,  and  authorities  there  cited. 

As  to  what  courts  have  jurisdiction  to  entertain  the  action, 
we  need  not  consider,  as  the  present  case  must  fail  for  the 
reasons  stated. 

It  results  that  the  decree  of  the  court  of  chancery  appeals 
must  be  reversed,  and  judgment  will  be  given  here  in  favor  of 
the  bank  for  the  amount  of  the  two  notes  sued  on,  and 
interest  from  the  date  of  their  maturity,  and  all  costs. 
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Gnichtel  V.  First  Nat.  Bank  of  Hightstown. 

[Court  of  Chancery  of  New  Jersey,  Dec.  22,  igo2.) 

[S3  Atl.  Rep.  1041.] 

Equity— Remedy  at  Law — Concurrent  Jurisdiction — Bankruptcy — Pref- 
erence. 

Where  money  received  by  a  bank  from  one  who  was  afterwards  ad- 
judged a  bankrupt  was  received  under  circumstances  rendering'  it 
constructively  fraudulent  or  unlawful,  by  force  of  the  provisions  of 
the  federal  bankruptcy  act,  the  trustee  of  such  bankrupt  may  recover 
the  money  by  a  suit  in  equity,  though  recovery  could  be  had  in  an 
action  at  law. 

Bill  by  Frederick  W.  Gnichtel,  trustee  in  bankruptcy, 
against  the  First  National  Bank  of  Hightstown,  N.  J.  On 
demurrer  to  bill.     Decree  for  complainant. 

W.  Holt  Apgar,  for  complainant. 

Holt  &  Van  Dyke,  for  demurrant. 

REED,  V.  C.  The  bill  is  filed  by  a  trustee  in  bankruptcy 
to  compel  the  First  National  Bank  of  Hightstown  to  pay  over 
to  the  complainant  certain  moneys  received  by  the  defendant 
from  the  bankrupt.  The  demurrer  seems  to  be  rested  upon 
the  authority  of  a  case  decided  by  one  of  the  appellate  courts 
of  Illinois, — the  case  of  McCormick  v.  Page,  Nat.  Bankr. 
News,  1009,  96  111.  App.  447.  In  that  case  the  demurrer  was 
sustained  upon  the  ground  that  the  trustee  had  an  adequate 
remedy  at  law,  and  therefore  it  followed  that  the  remedy  by 
equitable  proceeding  was  excluded.  But  in  this  state  the 
jurisdiction  of  equity  is  not  excluded  in  all  cases  where  there  is 
an  adequate  remedy  at  law.  There  is  a  class  of  cases  where 
the  jurisdiction  of  the  courts  is  concurrent,  and  this  class 
includes  suits  in  which  the  gravamen  is  fraud,  actual  or  con- 
structive. The  remedy  at  law  may  be  perfectly  adequate, 
and  yet  the  jurisdiction  of  a  court  of  equity  to  afford  relief 
exists,  although  it  is  not  always  exercised.  Ramshire  v, 
Bolton,  L.  R.  8  Eq.  294;  Anderson  v.  Eggers  (N.  J.  Err.  & 
App.)  49  Atl.  1578,  55  L.  R.  A.  570.  In  matters  involving  a 
recovery  of  the  property  of  insolvent  debtors,  equity  has 
always  asserted  its  authority.  Nor  does  it  matter  whether  the 
property  of  a  debtor  has  gone  into  the  hands  of  a  party  in  a 
transaction  between  the  debtor  and  the  party  in  which  there 
existed  actual  fraud,  or  whether  the  transaction  was  construc- 
tively fraudulent.  A  voluntary  deed  made  by  an  insolvent  to 
a  person  entirely  innocent  of  any  knowledge  of  the  grantee's 
condition  will  be  set  aside  in  equity  at  the  suit  of  an  ante- 
cedent creditor.  The  transaction  set  out  in  the  bill  is  con- 
structively fraudulent  or   unlawful,  by   force  of  the  provisions 
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of  the  federal  bankruptcy  act.  Because  the  property  was 
received  by  the  bank  in  the  shape  of  money,  and  therefore  the 
decree  asked  for  is  that  the  bank  pay  money  to  the  trustee, 
the  cause  presents  an  aspect  which  at  once  suggested  the 
adequacy  of  an  action  at  law,  and  therefore  suggested  the  ex- 
clusion of  any  equitable  remedy.  But  the  money  held  by  the 
bank  stands  in  exactly  the  same  posture  as  any  other  property 
which  the  bank  might  have  received,  and  the  decree  asked  for 
only  requires  the  bank  to  turn  over  to  the  trustee  the  prop- 
erty which  it  has  received.  Besides  the  property  sought  to 
be  recovered  is,  in  its  nature,  trust  property  held  by  the  bank 
for  the  benefit  of  the  creditors  of  the  bankrupt.  The  trustee 
has  the  right  to  follow  it  into  a  court  of  equity. 

I  think  there  should  be  a  decree  for  the  complainant. 
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In  re  Edson. 

{District  Court,  D.  Vermont,  December  8,  1902.) 

[119  Fed.  Rep.  487.] 

Notes— Liability  of  Indorser. 

A  note  payable  to  the  order  of  the  maker,  when  indorsed  by  him, 
becomes  a  negotiable  instrument ;  and  a  second  indorser  for  accom- 
modation becomes  a  party  to  such  instrument,  with  the  liabilities  and 
immunities  of  an  indorser  of  commercial  paper,  and  his  liability  can 
only  be  fixed  by  protest  and  notice  in  due  form. 

Bankruptcy — Provable  Claims — Notes  Unlawfully   Discounted  by   Bank 
Cashier. 

Where  the  cashier  of  a  national  bank,  without  the  knowledge  and 
against  the  orders  of  the  other  officers,  discounted  for  the  maker 
notes  far  in  excess  of  the  amount  which  the  bank  could  legally  loan 
to  one  person,  and  beyond  the  ability  of  the  maker  or  indorser  of 
such  notes  to  pay,  the  facts  that  he  was  prosecuted  and  sentenced  to 
imprisonment  for  misapplying  the  funds  of  the  bank,  and  the  maker 
of  the  notes  for  aiding  and  assisting  him,  and  that  the  receiver  for 
the  bank  sued  and  recovered  on  the  cashier's  bond  the  amount  of  the 
penalty  therein,  do  not  affect  the  validity  of  the  notes,  nor  the  bank's 
ownership  thereof;  and  the  receiver  may  prove  the  same  in  bank- 
ruptcy against  the  estate  of  the  indorser,  where  proper  steps  were 
taken  to  fix  his  liability  thereon. 

In  Bankruptcy.  On  review  of  the  allowance  by  the  referee 
of  the  claim  of  D.  D.  Muir,  receiver  of  the  Merchants' 
National  Bank,  on  78  notes,  amounting  to  $139,850,  indorsed 
by  the  bankrupt. 

Geo.  L.  Rice,  for  receiver. 

Fred.  M.  Butler  and  Thomas  W.  Moloney,  for  trustee. 

Chas.  L.  Howe,  for  creditors. 

WHEELER,  District  Judge.  These  notes  were  made  by 
M.  A.  McClure,  payable  to  himself  or  order,  and  indorsed  by 
him  in  blank,  and  after  him,  for  his  accommodation,  by  the 
bankrupt;  and  were  respectively  discounted  by  the  cashier  of 
the  bank  without  the  knowledge  and  contrary  to  the  directions 
of  the  other  officers,  and  the  avails  went  to  McClure.  The 
cashier,  on  a  plea  of  guilty,  has  been  convicted  and  sentenced 
for  misapplying  the  funds  of  the  bank  by  these  transactions; 
and  McClure,  on  a  verdict  of  guilty,  has  been  convicted  and 
sentenced  for  aiding  and  assisting  the  cashier  in  these  mis- 
applications; and  the  receiver  has  recovered  judgment  in  this 
court  against  the  United  States  Fidelity  &  Guaranty  Com- 
pany for  the  penalty  of  a  bond  of  indemnity  of  $20,000  against 
fraud  and  dishonesty  of  the  cashier  on  account  of  these  losses. 

One  principal  question  made  is  as  to  the  relation  of  the 
bankrupt  to  the  notes.  As  to  this,  it  is  considered  that  when 
the  notes  were  made  they  were  merely  promises  of  the  maker 
to  himself,  and  amounted  to  no  undertaking  at  all;  but  when 
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they  were  indorsed  by  him  they  became  negotiable  instru- 
ments, payable  to  his  indorsee,  and  when  the  bankrupt  in- 
dorsed after  him  the  bankrupt  became  a  party  to  the  notes,  as 
an  indorser.  with  the  liabilities  and  immunities  of  an  indorser 
of  negotiable  paper.  His  position  as  such  entitled  him  to 
due  notice  of  demand  and  nonpayment  before  his  liability 
would  become  fixed;  and,  as  to  the  notes  of  the  nonpayment 
of  which  no  notice  was  given,  no  liability  as  indorser  became 
fixed  upon  him.  He  cannot,  in  any  view,  be  held  liable  for 
the  money  passed,  for  he  received  none.  The  notes  on  which 
no  notice  of  nonpayment  was  given  to  the  bankrupt  are  dis- 
allowed. 

The  transactions  are  said,  in  behalf  of  the  trustee,  to  have 
been  illegal;  and  so  repudiated  by  the  prosecution  of  the 
cashier  and  McClure,  and,  by  pursuing  the  surety  company 
for  the  misappropriations  of  the  cashier,  that  there  was  either 
no  liability  of  the  bankrupt  on  any  of  the  notes,  or  it  was  lost 
by  the  election  of  those  remedies.  There  was  no  illegality 
about  the  conduct  of  the  bank  itself  that  would  invalidate  the 
notes.  The  excess  of  the  limit  allowed  by  the  loans  to  one 
person  would  not  have  that  effect.  The  prosecution  of  the 
cashier  and  of  McClure  was  by  the  law  officers  of  the  United 
States,  and  not  by  or  in  behalf  of  the  bank.  The  notes  were 
all  genuine,  and  were  always  in  and  the  property  of  the  bank, 
after  they  were  taken  by  the  cashier,  although  the  other 
officers  of  the  bank  did  not  know  it.  The  criminality  of  the 
cashier  consisted  in  secretly  letting  the  funds  of  the  bank  go 
on  these  notes  to  such  an  amount  that  there  could  be  no  hope 
of  their  payment,  thereby  resulting  in  a  misapplication,  and 
not  in  taking  notes  that  were  not  genuine  and  valid.  The 
criminality  of  McClure  consisted  in  assisting  the  cashier  in 
thus  depleting  the  assets  of  the  bank  by  these  means.  The 
loss  of  the  bank  was  not  through  any  infirmity  of  the  paper, 
but  on  account  of  the  irresponsibility  of  the  maker  and  in- 
dorser. The  bank  did  not  recover  against  the  surety  company 
on  the  ground  that  the  cashier  took  notes  that  were  invalid, 
but  that  they  were  valueless.  The  bank  did  not  set  up 
invalidity  then  where  it  does  validity  now.  Its  position  has 
been  consistent  all  the  while.  The  notes  were  always  valid 
against  the  maker  and  indorser.  before  as  well  as  after  its 
general  officers  knew  of  them.  It  had  nothing  to  do  to  vali- 
date them  after  discovery  of  them.  It  has  had  no  election  to 
make  in  respect  to  them,  and  has  made  none.  The  protested 
notes,  which  amount  to  $45,700,  are  allowed. 

Report  accepted,  and  allowance  modified  thereon  to  pro- 
tested notes,  amounting  to  $45,700. 
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{Supreme  Court  of  Nebraska,  Jan.  21,  1903.) 
[93  N.  W.  Rep.  412.] 

Action  on  Draft — Evidence. 

Where  plaintiff  alleges  an  absolute  agreement  to  pay  drafts  of  an 
agent  if  cashed  by  plaintiff,  and  defendants  set  up  a  conditional 
agreement,  and  the  evidence  is  conflicting,  defendants  should  be 
allowed  to  prove  facts  showing  that,  under  the  agreement  as  claimed 
by  them,  there  was  nothing  due  the  drawer,  and  no  authority  to  make 
the  draft. 
Same— Same — Misappropriation  by  Agent.* 

In  case  of  a  draft  made  through  a  bank  by  an  agent  on  a  plea  by 
the  drawee  of  bad  faith  upon  the  bank's  part,  and  when  there  is  evi- 
dence showing  knowledge  by  it  of  the  relations  of  the  drawer  and 
drawee,  evidence  tending  to  show  a  misappropriation  of  the  pro- 
ceeds of  the  draft  by  the  agent  for  the  bank's  benefit,  and  with  its 
knowledge,  should  be  admitted. 
Drafts  Drawn  by  Agent — Bank's  Knowledge  of  Lack  of  Autliority. 

Where  a  former  agent,  without  actual  authority,  and  with  nothing 
due  him,  has  drawn  on  his  former  principal  through  a  bank  instructed 
by  the  principal  to  pay  such  drafts,  it  is  the  bank's  duty,  as  soon  as  it 
learns  of  the  agent's  lack  of  authority,  to  retain  any  proceeds  of  the 
draft  which  have  not  been  paid  out. 
Same — Same. 

In  a  suit  by  the  bank  to  recover  for  the  amount  paid  on  such  a 
draft,  it  can  recover  only  the  amount  paid  before  receiving  notice  of 
the  agent's  want  of  authority.  That  the  remainder  had  been  previ- 
ously placed  to  the  agent's  credit  in  the  bank  is  not  sufficient. 

(Syllabus  by  the  Court.) 

Commissioners'  opinion.  Department  No.  i.  Error  to 
district  court,  Johnson  county;  Letton,  Judge. 

Action  by  the  Chamberlain  Banking  House  against  Baesch- 
lin &  Shuman.  Judgment  for  plaintiff,  and  defendants  bring 
error.     Reversed. 

S.  P.  Davidson,  for  plaintiffs  in  error. 

M.  B.  C.  True,  for  defendant  in  error. 

HASTINGS,  C.  This  is  an  action  on  a  draft  drawn  by  one 
House  upon  the  defendants,  Baeschlin  &  Shuman,  and  alleged 
by  plaintiff  to  have  been  cashed  for  the  defendants  at  their 
request,  and  under  an  agreement  that  they  would  honor  and 
pay  such  drafts  by  House,  who  was  their  agent  at  Tecumseh. 
Neb.,  in  the  purchase  of  poultry.  The  draft  was  drawn  April 
13.  1899,  and  plaintiff  says  it  paid  it  on  that  day.  The  defend- 
ants admit  plaintiff's  incorporation,  and  their  partnership, 
and  deny  the  other  allegations  of  the  petition,  and  especially 
deny  making  any  agreement  to  pay  all  drafts  by  House, 
and  deny  his  agency  for  them,  deny  his  drawing  the  draft,  and 
deny  any  agreement  to  pay   drafts,  except  for  money  to  pay 

*See  Merchants'  &  Planters'    Nat.    Bank    v.    Clifton  Mfg.    Co.   (S. 
Car.),  2  Bank.  Cas.  128,  and  note,  153. 
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for  poultry  purchased  by  House  and  shipped  to  defendants, 
which  drafts   were   to    be  accompanied    by    a   statement   of 
poultry  purchased  with  the  money.     They   allege   that   their 
contract  with    House,   made  with  plaintiff's  knowledge,  was 
that  House  was  to  buy  poultry  and  consign  it  to   defendants, 
and  defendants  were  to  honor  a  draft  for  the  money  to  pay  for 
it,  but  not  unless  the   draft  was  accompanied  by  a  statement, 
and  that  they  would  honor  no  draft  for  any  other  purpose. 
They  allege  that  the  draft  in  question  was  drawn  and  the  pro- 
ceeds used  to  pay  House's  indebtedness  to  plaintiff,  which  he 
owed  prior  to  becoming  defendants'   agent.     They  also   say 
that,  when  this  draft   was  drawn.    House  had  received  more 
than  enough  money  to  pay  for  all  the  poultry  purchased  for 
consignment    to  defendants,   and   that   plaintiff   knew   this. 
Plaintiff  replied  by  general  denial.     The  jury  returned  a  ver- 
dict for  $117,  and  the  defendants  bring  error,  under  23  assign- 
ments, in  this  court.     Their   brief,   however,    complains  only 
of  error  in  refusing  evidence  that,   on  the   day   prior   to  the 
drawing  of  this  draft,  they   had  a  complete  settlement  with 
House,  and  paid  him  out  in  full.     Error,  also,  in  refusing  evi- 
dence  of   the   condition   of    House's   account   with   plaintiff 
upon  December  27th   and  29th,  before,  and   April    14th   and 
17th,  after,  the  drawing  of  the  draft.     Also  error  in   refusing 
evidence  that  no  more  poultry  was  bought  for  defendants  by 
House  after  the  settlement  of  April   12th.     Complaint   is  also 
made  of  instruction  6,  which  told  the  jury,  if  they  found   for 
plaintiff,  to  find  for   the   amount   of  the  draft.     It  is   claimed 
that  only  $50,  was  paid  out  on  this  draft, — the  other  $50  being 
put  to  House's  credit  in  plaintiff's  bank, — and  that  there  is  no 
evidence  to  show  that  it  was  ever  paid  to  him.     Complaint  is 
also  made  because  the  instructions  merely  told  the  jury  that 
the  defendants   deny  liability  on  the  draft,  and  their  defense 
would  be  found  more  specifically  set  out  in  the  answer  which 
the  jury  would  have.     Complaint  is  also  made  of  the  refusal 
to  instruct  the  jury  to   find  for   defendants  if  plaintiff  knew 
that  the  money  was  drawn  for  other  purposes   than   payment 
for  poultry.     Complaint  is  also  made  of  a  refusal  to    instruct 
the  jury  as  to  the   effect  of  a  telegram  sent   to   plaintiff   by 
defendants  in  response  to  one  of  plaintiff  to  them,  refusing  to 
honor  any  more  drafts.     Complaint   is   also   made   of  the  re- 
fusal of  instruction  4   asked  by   defendants,  to   the  effect  that 
the  jury  were  to     find  for  defendants  if  the  money  was  drawn 
for  any  other  purpose  than  buying  poultry.     The  refusal  of 
instruction  5,  which  told  the  jury  to  find  for  defendants  if  they 
found  that  a  settlement  had  been  had,  before  the   drawing  of 
this  draft,  between  House  and  the  defendants,  and  also  found 
that  plaintiff  knew  of  the  contract  between  House  and  defend- 
ants, is  complained  of. 

The  fundamental  question  in  the  case  seems  to  be,  what 
was  the  agreement  between  plaintiff  and  defendants  with  re- 
gard to  honoring  House's  drafts,  and  to  what  extent  was  there 
a  duty  on  plaintiff's   part  to  ascertain   the  purpose  for  which 
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the  money  was  drawn?  Plaintiff  claims  an  absolute  agree- 
ment to  honor  all  of  House's  drafts  for  less  than  $icx). 
Defendants  deny  any  agreement,  except  to  honor  drafts  for 
poultry  which  were  accompanied  by  a  statement  of  the  con- 
signment. Knowledge  of  the  relationship  between  House 
and  the  defendants  on  plaintiff's  part  appears.  Under  such 
circumstances,  actual  knowledge  on  its  part  that  this  money 
was  or  was  to  be  misappropriated  would  prevent  any  recovery. 
The  trial  court,  in  substance,  told  the  jury  to  find  for  the 
plaintiff  if  they  found  that  the  defendants  had  agreed  to  honor 
all  drafts,  to  a  reasonable  amount,  drawn  on  them  by  House, 
and  to  find  for  the  defendants  if  the  drafts  were  to  be  honored 
and  paid  only  when  a  statement  of  poultry  bought  and  shipped 
accompanied  the  draft,  and  that  they  should  either  find  for 
the  defendants,  or  for  plaintiff  to  the  full  amount  of  the  draft. 
The  court  also,  at  defendants'  request,  instructed  as  follows: 
"The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  it  was  specially  and  definitely  agreed  by  and  be- 
tween defendants  and  Al.  House,  mentioned  in  the  pleadings, 
with  the  knowledge  of  the  plaintiff,  that  said  Al.  House  should 
buy  poultry,  consisting  of  chickens,  ducks,  and  geese,  and 
consign  the  same  to  defendants,  and  that  defendants  would 
honor  such  drafts  drawn  upon  them  by  said  House  for  the 
sole  and  only  purpose  of  paying  for  such  poultry  so  consigned, 
provided  a  statement  of  the  amounts  and  character  of  the 
poultry  so  purchased  by  the  money  so  drawn  for  should  in 
every  instance  accompany  such  draft,  and  if  you  further  be- 
lieve from  the  evidence  that  no  such  statement  accompanied 
the  draft  in  controversy,  and  that  the  money  for  which  the 
draft  was  drawn  was  not  used  in  paying  for  such  poultry  con- 
signed to  defendants,  then  and  in  that  case  you  will  find  for 
the  defendants. "  By  the  last  portion  of  this  instruction  the 
jury  were  told  that  the  fact  that  the  money  was  not  used  by 
for  buying  poultry  consigned  to  defendants,  if  they  found  it 
to  be  a  fact,  was  vital.  It  seems  clear  that  the  testimony 
tendered  as  to  the  settlement  and  the  paying  out  for  all 
poultry  on  and  prior  to  April  12th  which  was  rejected  by  the 
court,  bore  directly  upon  this  claim,  and  should  have  been 
admitted,  in  order  to  show  that  the  proceeds  of  this  draft 
were  not,  and  could  not  have  been,  used  for  any  such  pur- 
pose. It  would  seem  that  the  rejection  of  this  evidence  was 
error.  Plaintiff  says  it  was  rejected  because  knowledge  of 
this  settlement  was  not  brought  home  to  plaintiff.  Of  course, 
if  plaintiff  knew  of  such  fact,  there  could  be  no  recovery. 
But  the  verdict  may  have  been,  for  aught  the  record  shows, 
based  on  defendants'  theory  of  the  contract,  and  rendered  for 
lack  of  proof  that  the  draft  was  not  for  poultry  payments. 
It  would  also  seem  that  the  trial  court,  in  telling  the  jury 
to  find  for  plaintiff  if  they  found,  under  the  agreement,  that 
plaintiff  was  to  honor  all  drafts  up  to  a  reasonable  amount, 
and  to  find  for  defendants  if  they  found  no  statement  accom- 
panied this  draft,  and  that  the  agreement  required  such  state- 
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ment,  unduly  narrowed  the  issues.  Whatever  the  agreement 
between  the  plaintiff  and  defendants  may  have  been,  it  is 
alleged  (and  there  is  evidence  strongly  tending  to  support  such 
allegation)  that  the  relationship  between  House  and  the 
defendants  was  well  known  to  plaintiff.  Under  such  circum- 
stances, it  would  seem  clear  that  knowledge  on  the  plaintiff's 
part  that  this  money  was  being  misappropriated  would  be  a 
defense,  and  it  certainly  would  be  a  defense  that  at  the  time 
of  the  refusal  to  pay  the  draft  the  money  had  not  been  paid 
out  to  House.  Counsel  do  not  claim  that  the  evidence  shows 
that  it  had.  The  utmost  they  claim  is  that  $50  had  been 
paid  out,  and  the  other  $50  had  been  placed  by  the  plaintiff 
to  House's  credit,  and  that  the  evidence  does  not  show  that  it 
had  not  been  paid  out  before  notice  of  dishonor  of  the  draft 
was  received.  No  authorities  are  cited  to  the  proposition 
that  such  a  placing  to  House's  credit  would  put  the  money 
beyond  plaintiff's  control,  or  authorize  a  recovery  for  it  if  it 
was  not  really  due  to  House.  It  would  seem  that  the  bank, 
in  giving  Mr.  House  credit  for  this  amount,  and  failing  to 
charge  it  back  to  him  on  learning  of  the  draft's  dishonor, 
must  have  taken  the  risk  of  defendants'  being  indebted  to 
House  to  that  amount,  and  must  be  held  not  entitled  to 
recovery  as  to  this  $50  unless  the  money  for  the  draft  was 
actually  due  to  House  from  the  defendants.  The  instruction 
given,  and  rulings  as  to  evidence,  indicate  clearly  that  in  the 
mind  of  the  trial  court  the  sole  question  in  the  case  was  the 
agreement  about  paying  drafts.  The  court's  action  was  evi- 
dently based  on  the  conclusion  that,  if  defendants  had  abso- 
lutely agreed  to  honor  House's  drafts  through  plaintiff  for 
amounts  of  $100  and  less,  it  did  not  matter  whether  or  not 
anything  was  due  House  from  defendants,  or  whether  or  not 
the  money  was  applied  to  his  indebtedness  to  plaintiff.  The 
evidence,  as  above  suggested,  is  conclusive  that  plaintiff 
knew  the  relationship  between  House  and  the  defendants, 
and  the  purpose  for  which  the  drafts  which  were  paid  were 
drawn.  Plaintiff  was  bound  to  take  notice,  as  we  think,  that 
this  money  was  advanced  to  a  purchasing  agent  of  defend- 
ants, even  though  the  terms  of  its  agreement  were  as  it 
claimed.  The  rejected  evidence  of  the  condition  of  House's 
account  with  plaintiff  tended  to  show  a  misappropriation  not 
only  with  plaintiff's  knowledge,  but  for  its  benefit.  If  defend- 
ants could  show  this,  it  should  defeat  a  recovery.  So,  too, 
the  fact,  if  it  is  a  fact,  that  only  $50  had  been  paid  out  on  the 
draft  before  its  dishonor,  should  go  to  reduce  damages. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  causer  remanded  for  further  proceedings. 

KIRKPATRICK  and  LOBINGIER,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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National  Bank  of   the   Republic  of   New  York  et  al.   v. 

HoBBS  et  al. 

{Circuit  Court,  S.  D.  Georgia,  W.  D.,  August  lo,  igoi.) 

[118  Fed.  Rep.  626.] 

Creditors'  Suits — Abatement — Effect  of  Bankruptcy  Proceedings. 

The  jurisdiction  of  a  federal  court  of  equity  to  proceed  to  a  final 
decree  in  a  pending  suit  by  judgment  creditors,  commenced  after  the 
return  of  executions  nulla  bona,  to  set  aside  alleged  fraudulent  con- 
veyances by  the  debtor,  is  not  affected  by  the  filing  of  a  petition  in 
voluntary  bankruptcy  by  the  defendant. 

Same — Evidence — Presumption    from    Failure    to    Produce    Books    of 
Bank. 

In  a  creditors'  suit  against  the  members  of  an  insolvent  banking 
firm  to  set  aside  alleged  fraudulent  transfers  of  the  bank's  assets,  the 
failure  of  defendants  to  produce  the  important  books  of  the  bank 
when  required,  or  to  account  for  the  same,  raises  a  presumption  of 
fraud,  of  the  most  damaging  character. 

Fraudulent  Conveyances — Appointment    of   Receivei — Evidence    Con- 
sidered. 

Evidence  examined  on  an  application  b3'  complainants  in  a  cred- 
itors' suit  for  the  appointment  of  a  receiver,  and  held  to  strongly  sus- 
tain the  allegations  of  the  bill  that  conveyances  of  large  amounts  of 
real  estate  by  the  judgment  defendant,  the  greater  part  of  which  came 
into  the  possession  of  his  wife  and  other  relatives,  were  fraudulent, 
and  made  with  intent  to  hinder  and  delay  creditors,  and  to  entitle 
complainants  to  the  appointment  of  a  receiver  for  such  property. 

In  Equity.  Creditors'  bill.  On  application  for  appoint- 
ment of  permanent  receiver. 

Hall  &  Wimberly,  W.  W.  Bacon,  Jr.,  and  D.  H.  Pope  & 
Son,  for  complainants. 

Hardeman,  Davis,  Turner  &  Jones,  Guerry  &  Hall,  and  J. 
W.  Walters,  for  respondents. 

SPEER,  District  Judge.  The  questions  for  determination 
here  have  been  presented  in  a  full  hearing  upon  an  application 
for  the  appointment  of  a  permanent  receiver  in  ttie  above- 
stated  case.  The  case  itself  was  originated  by  a  creditors' 
bill  brought  by  judgment  creditors  of  Richard  Hobbs  and  A. 
W.  Tucker,  formerly  conducting  a  banKing  firm  under  the 
name  of  Hobbs  &  Tucker.  The  Dill  is  intended  to  reach  and 
subject  to  the  judgment  debts  of  the  plaintiffs  certain  lands 
and  other  assets  which  it  is  alleged  were  fraudulently  con- 
veyed, and  are  fraudulently  protected  from  the  liens  of  said 
judgments. 

It  is  contended  by  the  respondents  that  the  jurisdiction  of 
the  court  to  redress  the  injury  complained  of  has  been  nullified 
by  the  bankruptcy  act  of  1898,  and  the  voluntary  petition  in 
bankruptcy  filed  by  Hobbs  &  Tucker.  Now,  it  cannot  be 
intelligently  denied  that  the  court  had  jurisdiction  when  the 
bill  was  brought.     The  remedy   in   equity  sought  is  not  only 
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the  one  most  usually  resorted  to  by  creditors  holding  execu- 
tions with  return  of  nulla  bona  under  similar  circumstances, 
but  it  constitutes  the  most  ancient  foundation  of  jurisdiction 
of  equity  courts.  Bump,  Fraud.  Conv.  §  532,  p.  525.  The 
return  of  nulla  bona  is  conclusive  of  the  fact  that  the  remedy 
at  law  no  lonerer  exists.  Jones  v.  Green,  i  Wall.  330.  17  L. 
Ed.  553.  It  is  true,  moreover,  that  if  the  contention  of 
defendant's  counsel  that  the  proceedinc:  here  has  abated  be- 
cause of  the  voluntary  petition  in  bankruptcy  is  true,  it  fol- 
lows that  the  defendant  bv  his  own  act  effectually  precludes 
all  relief  in  the  courts  of  the  United  States,  and  the  doors  of 
these  courts  are  effectually  closed  to  creditors  who  may  have 
occasion  to  apply  to  them  to  enforce  judgments  against 
fraudulent  transfers  by  the  debtor  of  his  property.  However 
clear  the  right,  however  glaring  the  fraud,  it  is  then  com- 
petent for  a  defendant  who  has  made  fraudulent  conveyances 
to  destroy  this  valuable  power  of  a  court  of  equity,  secured  to 
nonresidents  by  the  constitution  of  the  United  States,  by 
merely  filing  a  voluntary  petition  in  bankruptcy.  If  this 
power  resides  in  the  debtor,  he  can  exercise  it  at  any  stage  of 
the  case;  and,  no  matter  what  the  court  has  done,  or  how  far 
the  cause  has  proceeded,  the  lawfully  acquired  jurisdiction 
must  be  relinquished,  and  the  plaintiffs,  at  their  own  expense, 
denied  the  benefit  of  the  litigation  commenced  and  conducted 
by  them.  A  number  of  cases  have  been  cited  by  respondents* 
counsel  in  support  of  this  plea  in  abatement,  but  they  are  all 
cases  in  which  the  creditor  held  no  judgment  or  other  lien  at 
the  time  the  petition  in  bankruptcy  was  filed.  In  none  of 
these  cases  had  the  creditor  obtained  a  judgment  against  the 
binkruDt  until  after  the  filing  of  the  petition,  the  adjudica- 
tion, and  discharge.  On  the  contrary,  the  precise  que'^tion 
now  before  the  court  has  been  definitely  decided.  In  Kim- 
berlingr  v.  Hartly  (C.  C.)  i  Fed.  <>7i.  the  court  held: 

"Jud^Tient.  execution,  and  a  return  of  nulla  bona  place  the 
judgment  creditor  in  a  position  to  assail  conveyances  made 
hv  th^  inlTTient  debtor  to  defraud  his  creditors;  and  the  fil- 
irnar  of  a  bill  for  that  puroose,  and  the  service  of  process  in  the 
action,  create  a  lien  in  equity  uonn  the  lands  described  in  the 
bill,  and  entitle  the  plaintiff  to  priority  over  other  creditors. 
The  lien  thus  created  is  not  displaced  by  the  subsequent 
bankruptcy  of  the  judgment  debtor,  but  is  protected  by  the 
bankrupt  act." 
Ap^ain: 

"Where  an  action  is  pending  in  a  state  court  of  competent 
jurisdiction  to  enforce  a  specific  lien  on  property  of  the 
debtor,  the  subsequent  bankruptcy  of  the  debtor  does  not 
devest  the  state  court  of  its  jurisdiction  to  proceed  to  a  final 
decree  in  the  cause,  and  execute  the  same.  The  assignee  in 
bankruptcy  may  intervene  in  such  action,  but  the  jurisdic- 
tion of  the  state  court,  and  the  validity  of  its  decree,  is  not 
affected  by  his  failure  to  do  so." 
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The  court  continues: 

"The  judgment  creditor  filed  his  bill,  had  a  subpoena  served, 
and  thereby  acquired  a  lien,  before  the  commencement  of 
proceedings  in  bankruptcy.  He  did  not  prove  his  debt 
against  the  estate  of  the  bankrupt,  or  in  any  manner  volun- 
tarily submit  himself  to  the  jurisdiction  of  the  bankrupt  court, 
but  was  allowed  to  proceed  to  enforce  his  lien  without  objec- 
tion from  that  court  or  its  assignee.  In  this  state  of  the  case, 
the  state  court  had  a  right,  and  it  was  its  duty,  to  proceed 
with  the  cause.  Its  jurisdiction  was  complete,  and  its  decree 
and  the  title  acquired  under  it  are  as  valid  and  effectual  as  if 
the  bankruptcy  of  the  defendant  had  not  intervened." 

The  following  cases  are  cited,  and  fully  sustain  the  ruling 
of  the  court:  Sedgwick  v.  Menck,  6  Blatchf.  156,  Fed.  Cas. 
No.  12,  616;  Clark  V.  R'ist,  3  McLean,  494,  Fed.  Cas.  No.  2,  861 ; 
In  re  Davis,  i  Sawy.  260,  Fed.  Cas.  No.  3,620;  Goddard 
V.  Weaver,  6  N.  B.  R.  440,  Fed.  Cas.  No.  5,495;  Second  Nat. 
Bank  V.  National  State  Bank,  10  Bush,  367;  Davis  v.  Rail- 
road Co.,  I  Woods,  661,  Fed.  Cas.  No.  3,648;  Norton's 
Assignee  v.  Boyd,  3  How.  426,  11  L.  Ed.  664;  Townsend  v. 
Leonard,  3  Dill.  370,  Fed.  Cas.  No.  14,117;  Johnson  v. 
Bishop,  I  Woolw.  324,  Fed.  Cas.  No.  7.373;  Reed  v.  Bulling- 
ton,  49  Miss.  223;  Waller's  Lessee  v.  Best,  3  How.  iii,  11  L. 
Ed.  518;  Marshall  v.  Knox,  16  Wall.  551,  21  L.  Ed.  481; 
Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  Ed.  403.  The  jurisdiction 
of  the  court  is  complete. 

The  allegations  of  the  bill  are  very  comprehensive  and,  for 
the  purposes  of  the  interlocutory  decree  sought,  may  be  suffi- 
ciently gathered  from  the  discussion  following. 

The  original  complainant  is  the  National  Bank  of  the  Re- 
public of  New  York.  The  Chicago  Packing  &  Provision 
Company  of  Chicago,  111.,  has  intervened  and  joined  as  com- 
plainant; and  subsequently  the  Chemical  National  Bank  of 
New  York  and  Mrs.  Annie  E.  Hamlet,  a  citizen  of  the  same 
state,  were  also  made  parties  complainant  by  intervention. 
The  judgments  held  by  these  complainants  aggregate 
$37,966.22,  principal  and  interest,  besides  costs.  No  ques- 
tion is  made  as  to  the  validity  or  regularity  of  the  judgments 
held  by  any  of  the  complainants,  save  that  of  the  National 
Bank  of  the  Republic  for  $5,050  principal,  and  $2,668.92  in- 
terest. This  judgment  was  rendered  when  the  defendant 
Richard  Hobbs,  who  is  a  member  of  the  bar,  was  sole  attor- 
ney for  the  complainant.  It  is  now  attacked  as  void  on  the 
ground  that  it  was  not  taken  in  a  proper  way.  It  does  not, 
however,  appear  to  be  invalid.  It  appears  from  the  evidence 
that  there  are  judgment  debts  held  by  other  creditors,  which, 
added  to  the  claims  of  the  complainants,  principal  and  in- 
terest, amount  to  about  $116,000,  exclusive  of  costs  of  court. 
The  claims  held  by  the  complainants  were  sued  to  judgment 
several  years  ago. — that  of  the  National  Bank  of  the  Republic 
and  the  Chicago  Packing  &  Provision  Company  in  1894,  of  the 
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Chemical  National  Bank  in  1896,  and  that  held  by  Mrs. 
Annie  E.  Hamlet  in  1897.  Proceedings  have  been  pending  to 
enforce  these  claims  in  the  courts  of  the  state,  but  have  been 
met  with  many  causes  of  delay,  which  have  obstructed  the 
efforts  of  complainants,  all  of  which  have  proved  abortive. 
This  is  fully  set  out  in  the  testimony  of  D.  H.  Pope,  one  of 
the  counsel  for  the  complainants,  which  will  be  found  in  the 
record.  This  proceeding  was  filed  on  the  15th  day  of  June, 
1900,  and  since  that  time  Hobbs  &  Tucker  have  instituted 
voluntary  proceedings  to  obtain  a  discharge  in  bankruptcy. 
These  are  now  pending.  Discharges  have  not  been  granted. 
When  the  bill  was  originally  presented,  Merrel  P.  Callaway 
was  appointed  as  temporary  receiver.  That  officer  proceeded 
with  great  diligence  to  ascertain  and  locate  the  assets  of  the 
insolvent  firm.  Subsequently  important  amendments  were 
filed,  largely  as  a  result  of  the  discoveries  of  fact  ascertained 
by  the  investigations  of  the  receiver.  It  was  soon  developed 
that  the  defendants  Hobbs  &  Tucker  and  Henry  A.  Tarver, 
cashier  of  the  firm,  had  not  preserved  the  books,  from  which 
alone  it  could  be  ascertained  what  were  the  bank's  assets  and 
liabilities,  what  assets  were  good,  and  whether  the  assets  had 
been  applied  to  the  payment  of  the  liabilities,  or  had  been 
retained  by  the  defendants,  or  either  of  them,  or  by  some 
person  acting  for  them.  The  defendant  Hobbs  has  answered 
that  he  considered  the  books  as  worthless;  and  Tarver,  the 
cashier,  that  he  regarded  them  as  rubbish.  These  books  have 
been  missing  since  1896,  when  there  was  a  hearing,  under  the 
orders  of  the  state  court,  before  A.  L.  Hawes,  acting  as  auditor. 
A  number  of  books  were  retained,  and  are  now  in  the  pos- 
session of  the  receiver,  but  they  are  largely  unimportant. 
The  important  books  have  all  disappeared,  and  this  has 
greatly  embarrassed  the  court  in  the  effort  to  determine  the 
rights  of  the  parties.  The  important  books  which,  notwith- 
standing a  drastic  rule  against  the  defendants  to  secure  their 
production,  have  not  been  obtainable,  are  the  general  ledgers 
of  the  bank,  the  book  of  bills  receivable,  and  the  general 
cash  book.  These  missing  books  extend  from  the  year  1888 
down  to  the  failure  in  1893,  and  the  subsequent  winding  up  of 
the  business.  All  of  those  mentioned  have  disappeared.  It 
may  be  said  that  nothing  can  be  more  absolutely  important 
to  honest  banking  than  the  preservation  of  the  books.  Checks 
of  depositors  are  returned  to  them;  the  notes  paid  by  debtors 
are  likewise  returned  to  them  on  payment  of  their  debts, 
together  with  such  collateral  as  may  have  been  given  for 
security;  and  therefore  nothing  remains  as  evidence  of  that 
trust  of  high  order  undertaken  by  bank  officers  if  the  books 
which  record  these  transactions  are  willfully  or  negligently 
lost  or  destroyed.  It  follows  that  if  the  books  of  an  insolvent 
bank  are  absent,  and  not  accounted  for,  it  raises  a  presump- 
tion of  fraud  of  the  most  damaging  character  against  those 
who  are  responsible  to  creditors  for  the  assets  of  the  bank. 
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"Omnia  prsesumuntur  contra  spoliatorem."  It  has  been 
long  settled  that  "if  a  man,  by  his  own  tortious  act,  withhold 
the  evidence  by  which  the  nature  of  his  case  would  be  man- 
ifested, every  presumption  to  his  disadvantage  will  be 
adopted."  i  Smith,  Lead.  Cas.  p.  308.  The  maxim  applies 
to  the  spoliation  of  ship's  papers.  The  Hunter,  i  Dod.  480, 
486;  The  Johanna  Emilie,  18  Jur.  703,  705.  A  more  perti- 
nent citation,  perhaps,    is  found   in   3    Starkie,    Ev.  (3d  Ed.) 

937: 

"Where  a  party  has  the  means  in  his  power  of  rebutting 
and  explaining  the  evidence  adduced  against  him,  if  it  does 
not  tend  to  the  truth,  the  omission  to  do  so  furnishes  a  strong 
inference  against  him." 

In  Wardour  v.  Berisford,  i  Vern.  452,  cited  in  Broom,  Leg. 
Max.    p.  *Q03: 

"An  account  of  personal  estate  having  been  decreed  in 
equity,  the  defendant  charged  the  plaintiff  with  a  debt 
as  due  to  the  estate.  It  was  proved  that  the  defendant 
had  wrongfully  opened  a  bundle  of  papers  relating  to 
the  account,  which  had  been  sealed  up  and  left  in  his 
hands.  It  further  appeared  that  he  had  altered  and 
displaced  the  papers,  and  that  it  could  not  be  known 
what  papers  might  have  been  abstracted.  The  court, 
upon  proof  of  these  facts,  disallowed  defendant's  whole 
demand  against  the  plaintiff,  although  the  lord  chancellor 
declared  himself  satisfied,  as,  indeed,  the  defendant  swore,  that 
all  the  papers  intrusted  to  the  defendant  had  been  produced; 
the  ground  of  this  decision  being  that  in  odium  spoliatoris 
omnia  prsesumuntur. " 

Thus,  "if  a  devisee  under  a  first  will  destroy  a  subsequent 
will,  it  will  be  presumed,  as  against  him,  that  the  first  will 
has  been  revoked."  Harwood  v.  Goodright,  Cowp.  87, 
decision  by  Lord  Mansfield.  It  is  true  that  this  presumption 
only  arises  where  there  is  suspicion  of  fraud,  and  it  is  also 
true  that,  where  the  deficiency  of  evidence  arises  from  negli- 
gence of  the  party  who  ought  to  have  produced  it,  he  who  is 
accountable  for  that  negligence  cannot  be  benefited  by  it. 
Powell,  Ev.  *5o.  Nor  can  it  be  with  justice  concluded  in  this 
case  that  the  members  of  the  firms  of  Hobbs  &  Tucker  were 
unaware  of  the  importance  of  these  books.  The  bank  closed 
on  June  10,  1893.  The  books  were  proven  to  be  in  existence 
on  December  25th  of  the  same  year.  The  senior  member  of 
the  firm,  Richard  Hobbs,  has  been  for  many  years  one  of  the 
most  well  known  and  experienced  lawyers  in  the  state;  also 
over  a  large  part  of  that  time  occupying  judicial  stations  of 
importance.  He  had  amassed  a  large  fortune,  and  had  multi- 
tudinous interests.  The  other  member  of  the  firm,  A.  W. 
Tucker,  was  an  expert  bookkeeper.  Mr.  Hobbs  immediately 
after  the  failure  was  given  possession  of  all  the  assets  of  the 
insolvent  firm,  all  the  individual  property  of  A.  W.  Tucker, 
and  was  charged  with  the  duty  of  winding  up  the  affairs  of  the 
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bank  and  of  liquidatine:  its  indebtedness.  He  naturally 
anticipated  litigation,  and  immediately  proceeded  to  employ 
counsel  who  shortly  thereafter  appeared  to  protect  and  defend 
the  conveyances  which  it  is  alleged  in  the  bill  before  the 
court  that  Mr.  Hobbs  made  in  order  to  defeat,  hinder,  and 
delay  the  creditors  of  the  bank.  How  impossible,  then,  is  it 
for  the  court  to  accept  the  statements  of  Hobbs  and  Tarver 
that  these  books  were  regarded  as  worthless  and  as  rubbish. 
Had  the  transactions  attacked  by  the  bill  and  hereinafter  con- 
sidered been  made  with  proper  regard  to  the  law,  these  books, 
if  accurately  kept, — and  there  is  no  pretense  that  they  were 
kept  otherwise, — would  have  been  an  absolute  defense  to 
every  important  charge  made  by  the  bill.  It  is  probably  true 
that  never  before  did  members  of  an  insolvent  banking  firm 
more  clearly  understand  the  importance  of  the  books  to  the 
proper  and  rightful  adjustment  of  its  liabilities,  and  perhaps 
never  before  was  more  distinctly  illustrated  the  importance 
and  necessity  of  that  presumption  against  the  wrongdoer, 
arising  from  the  spoliation  or  the  willful  or  negligent  destruc- 
tion of  important  evidence  of  this  character.  In  the  presence 
of  the  serious  charges  of  fraud  made  by  the  bill,  and  guided 
by  the  imperative  presumption  created  by  the  law  under  cir- 
cumstances similar  to  those  above  enumerated,  we  must  con- 
sider the  immense  mass  of  evidence  offered  by  the  parties, 
respectively,  in  order  to  determine  the  necessary  issues  pre- 
sented by  the  bill,  and  involved  in  the  application  to  make 
the  receiver  permanent. 

What  were  the  liabilities  of  the  insolvent  firm  of  Hobbs  & 
Tucker  on  the  date  of  the  failure,  namely,  June  lo,  1893,? 
The  answer  of  Richard  Hobbs  states  the  amount  to  be 
$225,000.  In  the  absence  of  the  books,  this  statement  can  be 
neither  verified  or  disproved.  Next,  what  were  the  assets.? 
It  is  not  disputed  that  these  were  very  large,  but  what  they 
consisted  of,  or  what  disposition  was  made  of  them,  or  what 
was  their  aggregate  amount,  for  the  same  reason,  cannot  be 
precisely  determined.  We  have  the  right  to  presume  that 
their  face  value  must  have  exceeded  the  liabilities,  for  the 
banking  firm  continued  to  receive  deposits  up  to  the  time  of 
the  failure,  and,  if  its  assets  had  been  less  than  its  liabilities, 
it  would  have  been  so  plainly  insolvent  that  to  have  received 
deposits  would  have  made  its  officers  guilty  of  felony.  Pen. 
Code  Ga.  par.  207.  Laws  Ga.  1878-79,  p.  170.  And  of  the 
felony  they  are  presumed  to  be  innocent.  There  can  be  no 
doubt  that  deposits  were  received  up  to  the  last  moment. 
This  appears  from  the  memorandum  cash  books.  Besides, 
the  defendants  swear  that  they  believed  their  assets  were 
largely  in  excess  of  their  liabilities.  In  fact,  in  March  before 
the  failure  in  June,  the  firm  of  Hobbs  &  Tucker  wrote  two 
letters,  both  of  which  are  in  evidence, — one  of  them  to 
Charles  E.  Wilson,  dated  March  i6th,  and  the  other  to  Sted- 
man,  Stern  &  Wheeler,  Boston,  Mass.,  dated  March  15th.     In 
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both  of  these  letters  they  state  that  they  had  in  the  business 
at  the  time  $50,000,  and  the  property  owned  by  Richard 
Hobbs  individually,  outside  of  the  business,  on  which  there 
was  no  indebtedness  at  all,  is  stated  to  be  $200,000.  This  evi- 
dence is  clearly  admissible.  The  defendants  cannot  be  heard 
to  deny  its  truth.  Besides,  the  general  ledger  was  then  in 
existence,  and  on  this  the  assets  and  liabilities  might  be 
brought  down  and  balanced.  Again,  A.  W.  Tucker,  in  his 
testimony  given  before  the  referee  in  bankruptcy,  stated  that 
shortly  before  the  doors  were  closed  the  books  of  the  bank 
showed  a  considerable  balance  of  assets  over  and  above  lia- 
bilities, and  that  at  the  latest  period  before  the  failure,  when 
the  profits  were  computed  and  passed  to  investment  account, 
the  capital  invested,  together  with  the  accumulated  profits 
passed  over  from  year  to  year,  amounted  to  $44,000,  and  the 
iDOoks  showed  at  the  time  gross  assets  of  $44,000  more  than  all 
the  debts,  and  that  the  books  were  correctly  kept.  Adding 
interest  after  that  time  which  might  have  been  charged 
in  advance,  considered  at  the  time  the  letters  above  quoted 
were  written,  the  excess  of  values  owned  by  the  bank  above 
liabilities  would  approximate  $50,000,  as  stated.  Taking, 
then,  the  liabilities  at  $225,000,  and  adding  $44,000,  capital 
invested  and  accumulated  profits,  we  find  at  the  time  of  the 
failure  the  assets  of  the  bank  were  $269,000.  It  may  be 
observed  that  the  solicitors  for  respondents  have  not  attempted 
to  break  down  the  theory  upon  which  the  complainants 
attempt  to  show  the  amount  of  assets  of  the  insolvent  bank, 
which  the  couft  ex  necessitate  is  compelled  to  adopt,  but 
they  content  themselves  by  attacking  the  values  of  these 
assets.  In  bis  answer  to  the  rule  by  which  it  was  attempted 
to  compel  the  production  of  the  booksof  the  bank,  Mr.  Hobbs 
states  that  the  value  of  the  assets  which  proved  worthless 
amounted  to  $75,000.  He  does  not  specify  the  valueless  items 
which  made  up  this  large  statement  of  worthless  assets.  One, 
indeed,  he  did  state.  This  was  a  claim  against  Ragan 
amounting  to  $35,000  or  $40,000,  which,  according  to  the 
answer,  resulted  in  a  loss  of  $25,000  to $30,000;  but  it  appears 
that  the  land,  money,  and  other  assets  turned  over  by  Ragan 
to  Hobbs  &  Tucker  were  nearly  or  quite  sufficient  to  pay  off 
the  entire  indebtedness.  Thirty-five  hundred  acres  of  land  in 
Baker  county,  for  a  consideration  of  $16,500,  and  2,000  acres 
of  land  in  Mitchell  county,  for  a  consideration  of  $12,000  were 
conveyed  to  Hobbs  &  Tucker  in  settlement  of  this  debt. 
These  lands  were  conveyed  by  Richard  Hobbs  to  H.  H. 
Tarver,  a  hopelessly  insolvent  relative,  who  was  by  the  con- 
veyance created  a  trustee  for  a  number  of  the  creditors  of 
Hobbs  &  Tucker;  and  this  Tarver  sold  these  lands  to  Mrs. 
Annie  T.  Hobbs,  his  sister,  and  the  wife  of  Richard  Hobbs. 
They  were  advertised  and  sold  at  public  sale.  Hobbs  induced 
J.  O.  Perry  to  bid  on  them.  Nobody  knew  Perry  was  a  by- 
bidder.     He  ran  the  3,300  acres  up  to  the  sum   of  $1,100,  and 
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Hobbs  had  the  deed  made  to  his  wife.  It  may  be  said  that, 
of  the  creditors  named  in  the  trust  deed,  several  had  been 
paid  in  full  out  of  the  assets  of  Hobbs  &  Tucker  months  be- 
fore the  deed  was  made,  and  the  others,  except  Mrs.  Hobbs, 
who  was  named  as  a  creditor,  not  only  never  heard  of  the  trust 
deed,  or  so-called  sale  under  it,  but  never  received  a  dollar  of  the 
proceeds.  In  a  sense,  therefore,  this  asset  proved  valueless  to 
creditors,  but  its  intrinsic  value  was,  as  we  have  seen,  quite 
considerable.  Notwithstanding  the  large  consideration  men- 
tioned in  the  deed,  it  is  a  statement  of  value  by  which  they 
would  seem  to  be  bound,  for  they  accepted  the  lands  at  that 
price.  It  further  appears  that  these  lands  were  left  in  the 
hands  of  J.  O.  Perry  to  return  them  for  taxation,  and  they 
were  thereafter  returned  as  the  property  of  Richard  Hobbs. 
This,  however,  it  is  claimed,  was  done  by  mistake.  It  will 
be  observed  that  the  values  at  which  they  were  returned  for 
taxation  were  much  higher  than  the  price  bid  for  them  at 
the  sale.  It  is  claimed  that  this  was  done  in  obedience  to  a 
rule  enforced  by  tax  receivers  in  that  county, — that  all  lands, 
regardless  of  their  value,  whether  50  cents  or  $10  an  acre,  had 
to  be  returned  for  taxation  at  $2  an  acre.  It  is  obvious  that 
tax  receivers  had  no  power  to  abitrarily  fix  the  taxable  value 
in  this  way,  and  certainly  that  one  so  familiar  with  the  law  as 
was  Mr.  Hobbs  would  not  have  submitted  to  it,  had  he  cared 
to  resist  it.  While  logically  we  should  have  discussed  this 
Ragan  item  in  this  place  merely  as  it  related  to  the  value  of 
the  assets,  with  what  has  been  said  we  may  now  pass  it  as  an 
illustration  of  the  method  by  which  it  will  appear  that  the 
valuable  assets  of  the  insolvent  firm,  after  pursuing  a  circuit- 
ous path,  finally  finds  a  lesting  place  among  the  possessions  of 
Mrs.  Annie  T.  Hobbs,  the  wife  of  the  senior  partner. 

Estimating  the  Ragan  properties  at  from  $25,000  to  $35,000 
in  value,  the  next  inquiry  will  be,  what  has  become  of  $40,000 
or  $50,000  of  valueless  assets  which  the  defendant  Richard 
Hobbs  tells  us  was  the  amount  which  proved  uncollectible.'' 
The  assets  having  been  shown  to  exist,  the  court  cannot  accept 
silence  as  to  their  disposition  as  proof  of  worthlessness, 
especially  in  the  absence  of  the  books  which  deprive  the  par- 
ties of  all  opportunity  of  examining  the  truthfulness  of  that 
allegation.  If,  however,  we  should  accept  $75,000  as  valueless, 
as  stated  by  the  defendant  Hobbs,  there  would  still  remain  a 
balance  of  assets  of  $194,000.  Much  is  said  of  losses  to  the 
insolvent  firm  on  account  of  what  are  termed  "rediscounts." 
This  expression  has  represented  throughout  the  hearing  trans- 
actions of  the  following  character:  Hobbs  &  Tucker  would 
sell  in  Eastern  markets  the  notes  and  obligations  made  to 
them  by  their  immediate  customers.  They  indorsed  such  evi- 
dences of  indebtedness,  and,  of  course,  in  case  the  original 
maker  failed  to  pay,  became  liable  themselves  to  the  pur- 
chaser. The  creditors  who  hold  now  rediscounts  are  the 
National  Bank  of  the  Republic,  Henry  Talmage  &  Company, 
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the  Yale  National  Bank,  the  Chemical  National  Bank,  and 
the  Savannah  Banking  &  Trust  Company.  The  aggregate 
amount  owing  to  all  of  these  creditors,  except  the  National 
Bank  of  the  Republic,  is  $26,651.70  principal.  Of  this, 
$1,115.96  owing  the  Savannah  Bank  &  Trust  Company  is  an 
open  account.  With  regard  to  the  claim  of  the  National 
Bank  of  the  Republic,  it  appears  that  after^he  failure  certain 
lands  which  stood  in  the  name  of  A.  W.  Tucker  in  Worth 
county,  and  one-half  interest  in  certain  lands  in  Decatur 
county  owned  by  Hines  &  Hobbs,  a  law  firm  composed  of  R.  K. 
Hines  and  the  defendant  Hobbs,  were  conveyed  to  the  bank 
as  a  further  security  for  the  debt.  These  lands  were  sold  for 
$2,961.81,  and  the  amount  credited  on  the  debt,  leaving  a 
large  balance  due  the  bank.  The  evidences  of  this  indebted- 
ness on  the  part  of  the  original  makers  and  Hobbs  &  Tucker, 
guarantors,  were  sent  by  the  National  Bank  of  the  Republic  to 
Richard  Hobbs,  to  be  collected  by  him  in  the  capacity  of 
their  attorney  at  law.  The  makers  were  principally  H.  H. 
Tarver  and  the  Ragans.  The  Tarver  notes  thus  belonging  to 
the  National  Bank  of  the  Republic  are  secured  by  a  mortgage 
on  a  large  and  valuable  plantation.  Tarver,  it  appears,  is  the 
brother-in-law  of  the  attorney  to  whom  these  claims  were 
sent  for  collection;  and  the  same  attorney,  who  in  December, 
1893,  had  been  employed  by  Mr.  Hobbs  and  his  family  and 
relatives,  brought  a  bill  for  Mrs.  E.  G.  Tarver,  mother  of  Mrs. 
Annie  T.  Hobbs  and  of  H.  H.  Tarver,  to  enjoin  the  foreclosure 
of  the  mortgage  owned  by  the  National  Bank  of  the  Republic, 
and  which  was  the  security  for  their  debt.  This  bill  was  filed 
by  the  common  attorney  of  his  wife,  Mrs.  Hobbs,  his  mother- 
in-law,  Mrs.  E.  G.  Tarver,  and  his  brother-in-law,  H.  H. 
Tarver.  The  bill  was  filed  to  the  April  term,  1897,  and  since 
that  time  it  has  been  wholly  impossible  to  bring  it  to  trial. 
The  Ragan  transaction  has  already  been  discussed.  The 
notes  for  which  these  lands  were  pledged  were  also  placed  in 
the  hands  of  Attorney  Richard  Hobbs  for  collection.  In  the 
meantime  Tucker,  who  originally  held  title  to  the  lands,  had 
made  deeds  to  Hobbs,  in  order  that  he  might  pay  the  notes, 
and  might  apply  the  values  of  the  lands  to  these  debts.  Hav- 
ing a  double  trust  of  this  character  reposed  in  him,  Mr. 
Hobbs  nevertheless  conveyed  the  lands,  which  ought  to  have 
been  subjected  to  the  claims  of  his  client,  to  H.  H.  Tarver, 
as  trustee  for  creditors  of  Hobbs  &  Tucker;  and  Tarver,  as 
we  have  seen,  sold  these  lands  for  a  triviality  to  a  by-bidder 
designated  by  Richard  Hobbs,  and  this  by-bidder,  under  the 
direction  of  the  same  Richard  Hobbs,  attorney  for  these  non- 
resident creditors,  made  the  deed  to  the  attorney's  wife;  and 
the  National  Bank  of  the  Republic  and  other  creditors  owning 
Ragan  notes  were  not  only  thus  precluded  from  subjecting  the 
values  of  these  properties,  but  received  nothing  from  the  pro- 
ceeds of  the  gratuitous  trust  deed.  The  fact  is  that  not  until 
the  present  bill  before  the  court   was  filed  had  creditors  ever 
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known  or  heard  of  the  trust  created  by  their  attorney  for  their 
benefit,  or  the  sale,  or  any  other  part  of  the  transaction  result- 
ing in  the  transfer  of  the  trust  fund  which  was  their  security 
to  the  attorney's  wife.  The  Yale  National  Bank  and  Henry 
Talmage  &  Co.,  who  had  purchased  the  notes  of  H.  H.  Tarver, 
also  secured  by  the  same  mortgage,  were  not  more  fortunate. 
They,  too,  intrusted  their  claims  to  Richard  Hobbs  as  attor- 
ney. The  foreclosure  of  their  mortgage  was  likewise  enjoined 
by  Wooten  &  Jones,  the  attorneys  who  had  been  retained  and 
paid  by  Richard  Hobbs;  and  the  title  to  the  land  which  con- 
stituted the  security  to  their  debt  finally  reached  the  hands  of 
Mrs.  A.  T.  Hobbs,  the  wife  of  their  attorney,  who  in  the 
meantime  did  not  apprise  them  of  the  manner  in  which  their 
interests  were  being  slaughtered.  The  Chemical  National 
Bank  was  not  more  fortunate.  All  these  assets  of  the  bank, 
if  worthless  at  all,  were  known  by  Hobbs  &  Tucker  to  be 
W3rthle33  at  the  tims  they  were  sold  to  the  nonresident 
holders;  but,  so  far  from  being  worthless,  it  appears  that 
they  were  amply  secured  by  properties  which  might  have 
been  subjected  to  their  payment.  But  if  the  rediscounts  were 
all  valueless,  there  would  still  remain  assets  of  the  bank, 
unaccounted  for,  which  would  amount  to  $158,399.20;  and  the 
inquiry  will  obviously  follow,  what  has  become  of  this  large 
sum,  which  under  ordinary  conditions  would  have  been 
appropriated  to  pay  the  creditors  of  the  insolvent  firm.?  On 
the  hsarin?  in  this  case  before  the  special  examiner  the 
defendant  Richard  Hobbs  produced  a  list  entitled,  "Debts  of 
Hobbs  and  Tucker  Settled  with  the  Assets  of  the  Bank  after 
the  Failure."  This  was  in  his  own  handwriting,  and  sets 
forth  the  names  of  the  creditors,  and  the  amounts  paid;  the 
aggregate  being  $73,280.61.  This  list  does  not  present  an 
estimate,  but  a  statement  made  with  alleged  exactitude.  It 
otherwise  appears  that  certain  of  these  debts  v/ere  paid  in 
partial  payments  at  different  times,  and  a  large  number  of 
them  were  settled,  not  in  money,  but  by  the  transfer  of  nego- 
tiable paper  held  by  the  bank.  It  is  noteworthy  that  this  and 
another  list  now  offered,  which  purports  to  be  a  statement  of 
amounts  paid  to  the  creditors  from  individual  property  of 
Richard  Hobbs,  were  not  used  or  referred  to  on  the  hearing 
in  the  state  court  before  Hawes,  auditor.  Indeed,  on  that 
hearing  Richard  Hobbs  testified  the  assets  of  the  bank  were 
used  in  settlement  of  the  debts  of  Hobbs  &  Tucker,  as  far  as 
they  went.  He  then  estimated  the  assets  at  about  $go,ooo, 
and  said  that  they  were  not  worth  more  than  $20,000,  the 
great  bulk  of  them  being  totally  insolvent.  If  this  testimony 
was  reliable,  it  is  difficult  to  understand  how  from  assets  not 
exceeding  $20,000  in  value  he  succeeded  in  paying  oft 
$73,280.66  of  debts,  and  there  is  no  pretense  that  any  of  the 
debts  were  scaled.  It  further  appears  that,  immediately  after 
Col.  Hobbs  gave  this  testimony  before  the  auditor,  the  judg- 
ment creditors  in  that  case,  who  were  attacking  as  fraudulent 
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the  conveyances  of  Richard  Hobbs  to  his  wife  and  other  rela- 
tives, called  for  the  production  of  the  bills-receivable  book  of 
the  bank,  to  be  used  in  evidence,  and  it  was  then  discovered 
for  the  first  time  that  this  most  vital  and  important  book  had 
disappeared.  In  the  absence  of  the  book  of  bills  receivable, 
the  general  ledger,  and  the  general  cash  book  of  Hobbs  & 
Tucker,  the  court  has  no  adequate  opportunity  to  test  the 
accuracy  of  this  list.  It  sufficiently  appears,  however,  that  it 
is  not  accurate  in  all  particulars.  Among  the  books  of  Hobbs 
&  Tucker  which  did  not  disappear  were  found  the  personal  or 
depositors'  ledger  and  the  memorandum  cash  book,  and  these 
show  that  on  June  5,  1893,  Hobbs  &  Tucker  owed  Mrs.  Annie 
T.  Hobbs  $2,155.14,  and  that  on  that  day,  which  was  five  days 
before  the  failure,  she  drew  out  this  amount,  and,  further,  that 
at  the  time  of  the  failure  her  account  was  balanced,  and  Hobbs 
&  Tucker  were  not  indebted  to  her  in  any  amount;  and  yet 
next  to  the  last  item  on  the  list  above  mentioned  of  debts 
paid  after  the  failure  appears  the  following:  **Mrs.  Annie  T. 
Hobbs,  $2,155.14."  An  attempt  is  made  by  the  respondents 
to  show  that  Mrs.  Hobbs  was  not  paid  this  money  in  cash. 
They  concede  that  it  appears  from  the  books  that  that  amount 
was  paid  to  her  in  cash,  but  they  rely  on  her  answer,  and  on 
the  answer  of  Richard  Hobbs,  and  on  the  affidavit  of  Richard 
Hobbs,  and  on  the  affidavit  of  H.  A.  Tarver  to  show  that  she 
was  paid  in  notes.  The  upshot  of  this  explanation  is  that 
Mrs.  Hobbs  was  a  depositor  with  Hobbs  &  Tucker,  and  that 
they  had  agreed  to  give  her  8  per  cent,  interest  on  her 
deposits.  Shortly  before  the  failure,  Mr.  Hobbs,  they  con- 
tend, discounted  for  her  certain  notes,  and  drew  checks  on  her 
account  to  pay  for  them,  and  left  them  with  Hobbs  &  Tucker 
for  collection.  One  of  said  notes  they  collected  a  short  time 
before  the  failure,  and  charged  themselves  with  the  proceeds 
as  a  deposit,  and  the  other  notes  they  used.  The  aggregate 
was  in  the  neighborhood  of  $4,000.  About  the  time  of  the 
failure,  or  shortly  afterwards,  they  turned  over  notes  of  their 
own  to  the  amount  of  those  they  had  used  and  had  collected; 
and  after  the  failure  Hobbs  had  an  examination  made  of  her 
account,  and  it  appeared  that  she  had  been  charged  with  an 
item  of  $2,000  which  properly  ought  to  have  been  charged 
to  him.  After  giving  her  proper  credit  for  that  $2,000, 
and  giving  her  interest  upon  her  deposits  as  agreed  upon,  it 
left  them  still  indebted  to  her  $3,471.48.  It  would  be  un- 
justifiable for  the  court  at  this  time  to  accept  this  indetermi- 
nate explanation,  confronted  as  it  is  by  the  clear-cut  evidence 
afforded  by  the  contemporaneous  entries  on  the  books,  made 
at  a  time  when  there  was  no  opportunity  for  mistake,  and  no 
motive  to  recharge  or  otherwise  falsify  the  account.  If,  how- 
ever, it  shall  on  the  final  trial  be  held  proper  to  regard  this 
list  of  debts  paid  as  correct  and  satisfactory,  there  will  still 
remain,  of  assets  confessedly  good  and  not  accounted  for,  the 
sum  of  $85,118.54.     Accompanying  the  above  statement  there 
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was  produced  another  list,  also  in  the  handwriting  of  Richard 
Hobbs,  entitled  "Debts  of  Hobbs  and  Tucker  Settled  after 
the  Failure  of  the  Bank  by  Richard  Hobbs  Out  of  His  Indi- 
vidual Property."  These  debts,  which  it  is  alleged  were  thus 
settled,  amounted  to  $57,058. 58.  It  will  be  seen  that  all  of  these 
debts  which  Richard  Hobbs  claims  to  have  paid  out  of  his 
own  property  are  offered  as  the  justification  of  the  numerous 
transfers  of  his  property  to  his  wife  and  to  H.  A.  Tarver  and 
Mrs.  E.  G.  Tarver,  which  are  attacked  by  the  proceedings 
now  before  the  court;  and  yet,  accepting  his  own  figures,  all 
of  these  debts  could  have  been  paid  out  of  the  assets  of  Hobbs 
&  Tucker  not  as  yet  accounted  for,  and  there  would  remain 
still  unexplained  a  balance  of  those  assets  amounting  to 
nearly  $30,000. 

It  also  appears  that  A.  W.  Tucker,  one  of  the  partners, 
owned  certain  property  individually.  Some  of  this  was  con- 
veyed by  him  to  the  creditors  of  Hobbs  &  Tucker.  The  great 
bulk  of  his  property,  however,  shortly  after  the  failure  of  the 
bank,  was  conveyed  to  Richard  Hobbs  to  be  used  in  paying 
debts  of  the  firm  of  Hobbs  &  Tucker.  Among  these  were 
5,300  acres  of  land  lying  in  Baker  and  Mitchell  counties,  be- 
fore referred  to  as  the  Ragan  lands.  Tucker  also  conveyed  to 
Richard  Hobbs  about  the  same  time  405  acres  of  land  in  Lee 
county,  and  an  undivided  half  interest  in  1,225  acres  more. 
These  405  acres  Richard  Hobbs  on  October  20,  1893,  con- 
veyed to  William  H.  Newsome  for  $2,000;  taking  a  mortgage 
to  secure  the  purchase  price,  to  bf  paid  in  five  annual  pay- 
ments. Mr.  Hobbs,  in  one  of  his  affidavits,  states  that  these 
Newsome  notes  were  assigned  to  a  Mrs.  Du  Pont  and  to 
Reich  &  Geiger.  It  appears,  however,  that  only  one  of  them 
(a  note  for  $350)  was  assigned  to  Mrs.  Du  Pont,  and  that  to 
Reich  &  Geiger  was  for  only  $237.91,  as  appears  from  the  list 
of  debts  of  Hobbs  &  Tucker  "settled  with  the  assets  of  the 
bank  after  the  failure"  referred  to  above.  These  two  pay- 
ments to  Mrs.  Du  Pont  and  Reich  &  Geiger  amounted  to  only 
$587.01,  which  leaves  $1,416.09  of  the  value  of  the  405  acres 
conveyed  by  Tucker  to  Hobbs  for  the  benefit  of  creditors  not 
yet  accounted  for.  Nor  was  the  half  interest  in  the  1,225  acres 
in  Lee  county  conveyed  by  Tucker  to  Hobbs  for  the  same 
purpose  more  beneficial  to  the  creditors.  Hobbs  suffered 
this  to  go  to  sale  for  taxes  in  the  year  1893.  These  amounted 
to  $16.20,  and  at  the  instance  of  Hobbs,  who  was  present  at 
the  sale,  this  land  was  knocked  off  to  his  son,  Richard  Hobbs, 
Jr.,  at  the  price  of  $25.  Under  the  law  of  Georgia,  Hobbs 
might  have  redeemed  this  land  in  12  months  by  paying  the 
price  for  which  it  was  sold  at  sheriff's  sale,  but  he  permitted 
this  period  to  expire  without  redeeming  it.  Thus  an  attempt 
was  made  to  benefit  his  son  at  the  cost  of  creditors  to  whom 
he  was  indebted,  and  for  whom  he  had  accepted  this  land  in 
trust,  and  to  deprive  them  of  the  value  of  6127  acres  of  land 
which  was  subject  to  their  debts.     These  lands  were  after- 
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wards  levied  upon  under  a  mortgage  fi.  fa.  in  favor  of  Mrs. 
Annie  E,  Hamlet,  and  a  claim  was  interposed  by  R.  Hobbs 
for  his  son,  R.  Hobbs,  Jr.,  and  the  claim  was  returned  to  Lee 
superior  court  to  be  tried.  They  were  there  finally  subjected 
to  the  payment  of  the  debts,  but  not  until  after  Richard  Hobbs 
had  made  a  long  and  stubborn  fight  in  favor  of  the  manifestly 
fraudulent  title  which  his  son  had  acquired  for  the  considera- 
tion of  $21;,  and  to  land  which  had  been  conveyed  to  Hobbs 
for  the  benefit  of  creditors  of  Hobbs  &  Tucker.  It  is  interest- 
ing to  observe,  further,  that  notwithstanding  Mr.  Hobbs  had 
permitted  this  land  to  go  to  tax  sale,  and  his  son  to  buy  it, 
he  continued  to  exercise  personal  control  of  it,  for  on  March 
30,  1894,  he  conveyed  the  same  land  to  W.  S,  Tarver,  the 
consideration  being  stated  at  $7?o.  It  also  appears  that  W. 
S.  Tarvar  had  not  a  dollar's  worth  of  property,  nor  a  dollar 
in  bank.  It  also  appears  that  Richard  Hobbs  owned  at  the 
time  of  the  failure  2^  lots  of  land  in  Lee  county,  containing 
some  500  acres.  This  land  he  also  suffered  to  go  to  tax  sale  for 
taxes  for  1893,  and  at  the  sale  the  entire  2^  lots  were  sold  to 
Mrs.  Annie  T.  Hobbs  for  $21.15,  although  it  appears  by  the 
affidavit  of  the  sheriff  that  the  lands  were  worth  $2  an  acre, 
or  approximately  $1,000.  The  sheriff  also  testifies  that  he 
was  instructed  by  Mr.  Hobbs  to  levy  on  the  lands  and  sell 
them  for  taxes,  and  to  have  somebody  bid  the  lands  in  for 
Mrs.  Annie  T.  Hobbs,  all  of  which  was  done;  that  the  deed 
was  made  accordingly;  and  that  Mr.  Hobbs,  who  was  present 
at  the  sale,  paid  him  the  money.  It  follows  that  this  land 
was  also  not  redeemed. 

At  the  time  of  the  failure  of  Hobbs  &  Tucker,  Mr.  Hobbs 
owned  in  his  own  right  a  large  amount  of  property.  This  in- 
cluded brick  warehouses  and  other  valuable  property  in  the 
city  of  Albany,  and  many  thousands  of  acres  of  plantation  and 
timbered  lands  in  Dougherty,  Baker,  Decatur,  Mitchell,  Lee, 
Worth,  and  Calhoun  counties,  and  other  counties  in  this  state, 
and  also  some  lands  in  Florida.  Without  enumerating  in 
detail  the  numerous  properties  in  several  counties  which  he 
exclusively  owned  and  in  which  he  had  a  half  interest,  it 
plainly  appears  that  his  holdings  were  worth,  on  his  tax  valua- 
tion, $89,641.50;  and  adding  to  this  one-half  interest  in 
Florida  lands,  the  worth  of  which  appears  from  the  considera- 
tion expressed  in  the  deeds,  the  value  of  his  total  real  estate 
was  $92, 141. 51,  The  annual  rentals  of  this  property  were 
about  $10,000,  but  this  takes  no  account  of  large  sums  deriva- 
ble from  6,525  acres  of  land  exclusively  owned  by  him,  and  a 
half  interest  in  1,790  acres,  all  lying  in  Baker  county.  These 
lands  were  valuable  for  timber,  sawmill,  and  farm  purposes. 
They  were  ostensibly  sold  to  one  Hudson,  but  not  only  did 
Hudson  not  collect  the  revenues  or  make  any  trades  touching 
the  sale  of  timber  or  leasing  for  turpentine,  but  the  cotton 
raised  on  these  lands  was  warehoused  in  the  name  of  Mrs. 
Annie  T.  Hobbs,  and  when  sold  the  proceeds  were  paid  to  her 
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husband,  acting  in  her  name.  When  turpentine  privileges 
were  sold,  the  trades  were  made  by  Mr.  Hobbs,  and  the  drafts 
were  drawn  to  his  order,  although  Hudson  signed  the  deeds  or 
leases.  Such  a  draft  actually  has  been  paid  in  this  manner 
after  this  bill  was  filed.  These  facts  are  plainly  apparent  from 
the  evidence,  and  yet  the  defendant  Richard  Hobbs  in  his 
answer  states  that  Hudson  had  finished  paying  him  for  the 
land  long  before  the  filing  of  the  original  suit,  and  that  "all 
interest  that  this  defendant  had  in  the  said  property  by  reason 
of  said  mortgage  or  for  any  other  reason  had  been  fully  settled 
and  satisfied,  and  that  Hudson,  so  far  as  this  defendant  was 
concerned,  was  the  full  and  complete  owner  of  said  property. " 
He  states  further  that  he  did  not  know  of  his  own  knowledge, 
but  has  it  only  on  hearsay,  that  any  turpentine  or  sawmill 
privileges  had  been  sold  on  said  lands.  This  recital  is  con- 
tradicted by  the  affidavits  that  Richard  Hobbs  himself  made 
sales,  fixed  prices  and  terms,  drew  up  the  papers,  and,  in  the 
presence  of  affiants,  received  the  drafts  given  in  payment. 
The  original  drafts  made  in  payment  of  said  sales,  drawn  to 
his  order,  or  indorsed  over  to  him,  and  indorsed  by  him 
in  his  own  handwriting,  and  by  him  deposited  to  the  credit  of 
his  wife,  are  also  in  evidence.  Hudson,  too,  was  a  man  of 
little  means.  All  of  these  valuable  properties  were  in  the 
first  instance  the  individual  holdings  of  the  defendant  Richard 
Hobbs,  and,  in  the  ordinary  course  of  legitimate  business 
affairs,  would  have  been  available  for  the  payment  of  the 
creditors  of  Hobbs  &  Tucker.  While  this  is  true,  with  the 
exception  of  a  portion  of  his  Worth  county  lands,  returned  for 
taxes  at  $1,400,  and  a  half  interest  in  a  tract  of  land  owned  in 
Decatur  county,  returned  for  taxes  at  $750,  which  properties, 
as  we  have  seen,  were  conveyed  to  the  National  Bank  of  the 
Republic,  all  the  remainder  of  his  real  estate,  amounting  to 
4>50,  according  to  the  tax  values,  was  soon  found  after  the 
failure  in  the  hands  of  his  wife,  Mrs.  Annie  T.  Hobbs,  or  in 
the  hands  of  her  mother,  Mrs.  Tarver,  or  her  brother,  H.  A. 
Tarver,  or  Hudson,  the  nature  of  whose  holding  has  been 
above  described. 

These  transfers  to  Mrs.  Hobbs  are  supported  by  the  re- 
spondents upon  the  grounds — First,  that  Hobbs  &  Tucker  owed 
her  money  at  the  time  of  the  failure;  second,  that  Richard 
Hobbs  owed  her  money  at  that  time;  third,  that  she  paid  or 
agreed  to  pay  off  the  debts  of  the  firm,  and,  under  a  circuitous 
and  uniform  system  of  transfers,  became,  as  a  result  of  such 
agreement  and  alleged  payment,  the  purchaser  of  these  prop- 
erties, not  from  Richard  Hobbs  himself,  but  from  the  person 
or  creditor  to  whom  he  should  convey  it  as  part  of  the  plan. 
In  fact,  however,  the  plan  was  as  follows:  Hobbs  would  con- 
vey a  parcel  of  his  property  to  some  person,  who  would  give 
a  check  or  note,  or  both,  for  the  purchase  money,  and  at  the 
same  time  the  purchaser  would  enter  into  an  obligation  with 
Mrs.  Hobbs  to  convey  her  the  same  property  at  some  future 
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time,  when  she  should  pay  to  him  the  same  price  he  had  just 
paid.  Richard  Hobbs  would  then  take  the  money,  or  the 
money  and  note,  and  usually  make  an  effort  or  pretended 
effort  to  pay  a  creditor.  This  effort  ordinarily  failed,  with 
the  result  that  he  would  pay  the  funds  thus  obtained  on  his 
alleged  indebtedness  to  Mrs.  Hobbs,  and  with  the  money  or 
chose  in  action  thus  received  she  would  satisfy  the  person 
who  had  bought  the  property  from  Richard  Hobbs,  and  that 
person  would  then  surrender  to  Mrs.  Hobbs  her  note,  and 
make  her  a  deed  to  the  property.  This  circuitous  transac- 
tion, however,  apparently  efficacious  to  remove  the  property 
of  the  debtor  from  the  reach  of  his  creditors,  to  a  court  of 
equity,  which  looks  through  forms  to  substance,  is  nothing 
more  than  a  voluntary  conveyance  of  the  insolvent  respond- 
ent to  his  wife,  with  intent  to  hinder,  delay,  and  defraud 
creditors,  unless  it  ap'pear  that  there  was  a  valid  and  subsist- 
ing indebtedness  from  the  respondent  to  the  wife.  In  that 
event  a  direct  conveyance  to  her  in  settlement  of  such  in- 
debtedness would  have  avoided  many  suspicious  features 
which  now  thrust  themselves  upon  the  attention  of  the  court. 
This  brings  us  to  the  inquiry,  was  there  any  such  indebted- 
ness on  the  part  of  Hobbs  &  Tucker  to  Mrs.  Annie  T.  Hobbs 
as  would  support  the  conveyance  of  those  large  properties  to 
her?  The  answer  of  Richard  Hobbs  directly  and  positively 
states  that  at  the  time  of  their  failure  Hobbs  &  Tucker  were 
indebted  to  Mrs.  Hobbs  in  the  sum  of  $7,550;  that,  of  this  sum 
$2,140  was  a  note  on  Hayes  &  Heath,  collected  by  Hobbs  & 
Tucker  "the  very  day  that  their  doors  were  closed";  that 
Hobbs  &  Tucker  used  the  money  that  day  without  the  knowl- 
edge or  consent  of  Mrs.  Hobbs;  that  they  did  not  pay  her  this 
money,  but  paid  it  by  transferring  to  her  a  number  of  notes 
which  belonged  to  them,  and  which  they  estimated  to  be 
worth  $4,150.  If  the  original  indebtedness  was  $7, 550,  this 
payment  of  $4,150  to  settle  a  $2,140  debt  would  leave,  it 
seems,  but  $3,471.98  due  from  Hobbs&Tucker  to  Mrs.  Hobbs. 
This  reduction  of  the  firm's  indebtedness  to  her  is  modified, 
however,  by  the  further  statement  of  Hobbs  that  the  $4,150 
of  notes  which  were  given  to  her  in  lieu  of  the  $2,140  were 
used  by  him  in  paying  up  some  creditors  of  Hobbs  &  Tucker. 
Who  these  creditors  were,  his  evidence  does  not  inform  us, 
but  he  states  that  he  gave  Mrs.  Hobbs  another  note  of  $2,000 
for  the  $4, 150  of  notes.  A  court  seeking  the  truth  finds  it 
difficult  to  accept  any  such  statement  as  this,  in  the  face  of 
the  balanced  books  of  Hobbs  &  Tucker,  which  show  that  five 
days  before  the  failure  Mrs.  Hobbs  drew  cut  every  dollar  she 
had  in  bank.  It  is  true  that  Hobbs  &  Tucker  did  collect 
$2,140  from  Hayes  &  Heath  for  Mrs.  Hobbs.  This  collection, 
however,  was  not  on  the  day  that  the  doors  were  closed,  but 
it  was  collected  on  May  19th,  more  than  three  weeks  before 
the  day  of  failure.  This  in  fact  appears  on  the  memorandum 
cash  book  of  the  bank.     No   bank   officer   would   have   made 
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such  entry  without  the  cash,  for  he  would  simply  have 
charged  himself  with  that  amount.  Besides,  the  affidavit  of 
Heath  shows  that  the  payment  was  made  in  money  at  the 
date  it  appears  on  the  memorandum  cash  book.  It  is  plain 
from  the  personal  ledger  and  memorandum  cash  book  that, 
instead  of  being  paid  by  transferring  to  her  a  number  of 
notes,  Mrs.  Hobbs  was  credited  on  June  5th  with  $2,155.14  in 
cash.  This  was  made  up  of  the  Hayes  &  Heath  item,  $2,140, 
and  a  balance  of  $15.14  which  already  stood  to  her  credit. 
Besides,  Hobbs  &  Tucker's  books  do  not  show  any  indebted- 
ness of  $7, 550  to  Mrs.  Annie  T.  Hobbs  at  the  time  of  the  failure 
or  at  any  other  time,  and  the  original  list,  in  the  handwriting 
of  Richard  Hobbs,  of  debts  of  Hobbs  &  Tucker  "settled  with 
the  assets  of  the  bank  after  the  failure,"  states  that  the  debt 
to  Mrs.  A.  T.  Hobbs  was  $2,155.14.  Besides,  the  testimony  of 
Richard  Hobbs  himself  is  strongly  conflicting  on  this  subject. 
With  regard  to  this  particular  debt  due  from  the  firm  to  his 
wife,  in  his  examination  before  Hawes,  auditor,  in  the  state 
court,  he  testified  that  Hobbs  &  Tucker  owed  Mrs.  Annie  T. 
Hobbs  at  the  time  of  the  failure  $3,471.98;  and  at  that 
hearing  a  pass  book  purporting  to  show  the  account  of  Mrs. 
Annie  T.  Hobbs  with  Hobbs  &  Tucker  was  ofiered,  showing 
that  there  was  due  her  by  Hobbs  &  Tucker,  June  10,  1893, 
$3,471-98.  With  regard  to  this  pass  book,  H.  A.  Tarver,  Jr., 
testified  that  it  was  correct;  that  "it  has  been  copied  from 
the  ledger  since  the  failure."  This  was  the  personal  ledger 
of  depositors'  accounts,  with  which  every  pass  book  ought  to 
agree  and  balance,  and  yet  a  reference  to  this  ledger  shows 
that  they  owed  her  nothing.  Then  this  item  appeared  to  be 
a  depositor's  balance  on  a  depositor's  pass  book  copied  from 
the  ledger.  Now  it  has  increased  to  more  than  twice  its 
former  size,  and  it  is  claimed  to  be  not  a  depositor's  balance, 
but  a  trust  resulting  from  the  misappropriation,  without  her 
consent,  of  the  funds  of  Mrs.  Hobbs  to  pay  other  creditors, 
whose  names  are  not  given.  How  is  this  indebtedness  made 
up.-*  The  pass  book  does  not  show  $7,550  owing  to  Mrs. 
Hobbs  June  10,  1893.  It  does  not  show  the  subsequent  pay- 
ment of  $4, 150.  It  nowhere  appears  that  the  bank,  in  its 
bookkeeping,  ever  recognized  itself  as  indebted  to  Mrs.  Hobbs 
in  the  sum  of  $7,550.  H.  A.  Tarver,  Jr.,  it  is  true,  testifies  or 
makes  affidavit  that  the  pass  book  is  made  up  by  correcting 
errors  of  $2,000  in  the  books,  and  by  adding  interest.  When 
we  compare  this  statement  with  his  testimony  that  the  pass 
book  was  copied  from  the  ledger,  and  when  the  ledger  shows 
a  total  absence  of  indebtedness,  his  testimony  cannot  be 
accepted  as  accurate.  But  if  the  pass  book,  as  written  up  by 
Tarver,  is  accepted  as  accurate,  it.  at  best,  accounts  for  an 
indebtedness  of  only  $3,471.98.  The  difference  between  this 
sum  and  $7, 550.  which  it  is  now  insisted  by  the  defendants 
that  Hobbs  &  Tucker  owed  to  Mrs.  Hobbs  at  the  time  of  the 
failure,  is  wholly  unaccounted   for.     To  recapitulate:    When 
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we  consider  that  by  the  books,  before  there  was  any  likelihood 
of  tampering  or  alteration,  her  debt  was  only  $2,155.14;  that 
this  was  drawn  out  five  days  before  the  failure ;  that  the  original 
list,  in  the  handwriting  of  Richard  Hobbs,  catalogues  this 
debt,  "Mrs.  A.  T.  Hobbs,  $2,155.14;"  that  it  was  first  treated 
as  a  depositor's  balance;  then  that  it  was  augmented  largely 
in  amount,  and  treated  as  indebtedness  for  funds  misappro- 
priated by  the  bank;  and  that  every  effort  on  the  part  of  the 
creditors  has  failed  to  compel  the  production  of  those  bank 
books,  by  which  the  good  faith  of  thisclaim  that  the  bank  owed 
Mrs.  Hobbs  $7,550  could  be  accurately  and  satisfactorily 
tested, — we  feel  obliged  to  regard  it,  in  the  light  of  all  the 
proof,  as  so  unsatisfactory  that  it  must  be  discredited  al- 
together. 

We  must  now  consider  the  contention  that  Richard  Hobbs 
individually  owed  his  wife  the  sum  of  $18,270.45,  and  that  the 
conveyances  to  her  should  be  sustained  in  consideration  of 
this  alleged  indebtedness.  This  amount  is  made  up  largely  of 
notes  which  it  is  claimed  that  Richard  Hobbs  collected  at 
various  times,  and,  instead  of  delivering  the  proceeds  to  his 
wife,  retained  them  until  after  the  failure  of  the  bank,  and 
then  charged  himself  up  with  the  aggregate  sum,  with  the 
interest  annually  compounded  on  each  note.  It  is  to  be 
observed  that  none  of  these  notes  wer&  produced  in  evidence, 
and  yet,  with  transactions  so  numerous,  it  would  seem  readily 
competent,  by  process  directed  to  the  various  holders  of  these 
paid  or  canceled  notes,  to  have  produced  them  before  the 
court.  This  might  have  afforded  evidence  of  cogent  and 
valuable  import.  Indeed,  on  the  hearing  in  the  state  court 
before  Hawes,  auditor,  Richard  Hobbs,  after  enumerating 
certain  notes,  testifies  as  follows: 

"These  notes  I  have  mentioned  all  appear  on  the  bill  book 
from  time  to  time  according  to  the  dates.  Wherever  I  bought 
a  note  for  her,  I  put  it  down  on  the  book  in  her  name.  The 
entries  were  all  made  on  the  book  long  before  I  had  any  inti- 
mation that  there  was  any  trouble  coming.  The  indebtedness 
to  my  wife  is  positively  correct." 

It  is,  however,  true  that  in  the  subsequent  examination  in 
bankruptcy  before  Shelby  Myrick,  referee, — had  since  the 
cause  under  consideration  was  begun, — the  following  exami- 
nation, with  the  answers  of  Mr.  Hobbs,  appears,  and  is  now 
in  evidence  before  the  court: 

"Q.  You  said  this  morning  that  you  owed  your  wife  a  good, 
large  sum  of  money.  Have  you  any  book  or  record  that 
would  show  accurately  how  much  you  owed  her  on  the  loth 
of  June,  1893.''  A.  No,  sir;  I  tried  to  make  up  a  statement 
from  memory  at  that  time,  and  swore  to  it  before  the  auditor, 
Mr.  Hawes." 

And  further: 

"Q.  Where  are  the  books  that  show  your  transactions  with 
your  wife.!*     A.   I  told  you  that  I  did  not  keep  any  books  with 
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her.  Mr.  Wimberiy,  you  are  a  funny  fellow.  Q.  I  understand 
you  to  say  that  when  the  auditor's  hearing  came  on,  in  1896, 
that  you  then  sat  down  and  figured  up  this  account  as  to  what 
you  owed  your  wife  from  recollection .!*     A.  Yes,  sir." 

To  demand  that  the  court  should  accept  this  contradictory 
testimony  to  establish  an  alleged  indebtedness  between  hus- 
band and  wife,  much  of  it  covering  a  period  of  13  years,  all  of 
it  bearing  compound  interest,  with  no  written  evidence,  in 
the  nature  of  books,  notes,  or  other  evidences  of  indebted- 
ness, is  certainly  unusual,  and  as  certainly  deserves  the  most 
critical  scrutiny.  The  alleged  principal  due  from  Richard 
Hobbs  to  Mrs.  Hobbs  is  $13,372.99.  Of  interest  alleged 
to  be  due  there  is  $4,897.46.  The  respondent  contends  that 
each  sum  of  his  wife's  money  which  he  invested  for  her  by 
buying  negotiable  notes  during  all  the  period  mentioned  is  to 
be  charged  against  himself,  from  the  date  each  note  fell  due 
to  the  date  of  the  failure  of  Hobbs  &  Tucker,  with  interest 
against  himself  annually  compounded  thereon.  Thus  the 
aggregate  of  the  disputed  indebtedness  is  created.  There  are 
two  essential  bases,  both  of  which  must  exist  to  sustain  this 
theory:  The  first  is  that  he  always  invested  her  money  for 
her,  but  that  when  the  notes  matured  and  were  paid  he  never 
reinvested  the  proceeds;  and,  secondly,  that  every  note  in 
which  he  invested  her  funds  was  paid  in  full  to  him  on  the 
date  of  its  maturity.  Are  these  fundamental  postulates  them- 
selves supported  by  the  evidence.-'  Mr.  Hobbs,  relatively  to 
the  great  majority  of  people  among  whom  he  lived,  was  a 
wealthy  man.  His  income  from  his  properties  was  $10,000 
a  year.  He  was,  besides,  a  successful  lawyer,  in  large  prac- 
tice. It  appears  that  he  had  money  of  his  own  idle  in  bank 
during  all  this  period.  What  induced  him,  then,  in  a  manner 
wholly  contradictory  to  the  careful  business  methods  by  which 
he  had  amassed  his  large  fortune,  to  leave  his  own  money  in 
bank,  and  take  his  wife's  money,  use  it  for  some  purposes, 
of  which  the  evidence  affords  no  explanation  whatever,  fail 
to  account  for  any  portion  of  it  during  all  these  years,  and  pay 
her  8  per  cent,  interest  annually,  compounded.-*  He  kept 
neither  memorandum  entry  nor  record  of  his  dealings  with  the 
moneys  he  alleged  to  be  his  wife's."  In  his  bank  account  the 
depositors'  ledger  does  not  show  any  entry  corresponding  with 
the  payment  of  any  of  these  notes  or  obligations  alleged  to 
belong  to  Mrs.  Hobbs  and  paid  to  him.  He  gives  us  no  ex- 
planation of  the  use  to  which  he  put  this  money,  or  where  he 
kept  it.  or  what  his  object  was  in  keeping  it.  A  most  careful 
business  man,  and  presumably  devoted  to  his  wife,  according 
to  his  testimony  he  had  given  her  large  sums,  and  yet  no 
memorandum  was  made  by  him  which  could  be  used  by  her 
in  case  of  his  death  to  show  that  he  had  appropriated  the 
bulk  of  her  estate  to  his  own  purposes.  In  view  of  these  facts, 
the  evidence  offered  by  the  respondent  to  show  the  existence 
of  this  debt  is  not  such  as  the  law  requires.     It  is  a  settled 
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doctrine  that  "the  evidence  upon  which  an  indebtedness  from 
a  husband  to  his  wife  should  be  established  in  a  case  where 
the  former  is  insolvent  should  be  clear  and  convincing,  in 
order  to  support  a  conveyance  then  made  to  her."  Bank  v. 
Cowan,  75  Fed.  145,  21  C.  C.  A.  279.  Besides,  a  careful 
analysis  of  the  account  of  Mrs.  Hobbs  with  the  banking  firm 
of  Hobbs  &  Tucker  discloses  that  she  has  received  certainly  a 
very  large  portion  of  the  proceeds  of  the  investments  which 
her  husband  made  for  her,  someof  which  he  catalogues  as  evi- 
dence of  his  alleged  indebtedness  to  her.  According  to  the 
testimony  of  Mr.  Hobbs  given  before  Hawes,  auditor,  his 
indebtedness  to  his  wife  began  in  1886  with  a  loan  of  P.  L. 
Hilsman.  This  is  the  first  item  of  the  detailed  account  of 
indebtedness  of  Richard  Hobbs  to  Mrs.  A.  T.  Hobbs  which  he 
has  furnished  and  verified  by  his  affidavit,  and  which  amounts, 
with  principal  and  interest  compounded,  to  $18,275.45, 
all  of  which  was  for  her  money  that  he  alleges  he  used 
prior  to  the  failure,  and  which  is  the  alleged  considera- 
tion of  the  transfers  to  her  of  various  properties  which  are 
attacked  by  complainant's  bill.  It  appears  from  the  evidence 
this  Hilsman  debt,  charged  to  be  $5,000  principal  and  $1,200 
interest,  was  not  paid  as  stated  in  the  account.  It  did  not 
extend  over  a  full  period  of  five  years,  but  was  settled  in  two 
payments.  Hilsman  sold  the  property  mortgaged  to  secure 
the  debt  to  M.  C.  Heath  for  $6,000.  This  appears  from  the 
deed  of  Hilsman  to  Heath,  dated  April  2,  1887.  This  deed 
was  given  with  the  understanding  that  Heath  was  to  pay  Mrs. 
Hobbs  the  amount  that  Hilsman  was  due  to  her,  and  Heath 
executed  a  mortgage  of  the  same  date  to  Mrs.  Hobbs  in  pur- 
suance of  that  agreement.  The  books  of  Hobbs  &  Tucker 
show  that  on  April  13,  1887,  a  few  days  after  this  transaction, 
Hobbs  was  credited  with  $1,796.13,  and  that  Hilsman  was 
credited  with  $1,208.87.  Hilsman  testifies  that  the  amount 
placed  to  his  credit  was  derived  from  Heath,  and  was  a  part 
of  the  transaction  with  Mrs.  Hobbs,  and  that  the  $1,796.13 
placed  to  Hobbs'  credit  was  the  amount  due  by  Hilsman  to 
Mrs.  Hobbs.  In  other  words,  Hilsman  received  from  Heath 
$3,005;  that  he  deposited  $1,796.13  to  the  credit  of  Hobbs; 
and  that  he  deposited  $1,287  to  his  own  credit.  This  was 
half  of  the  purchase  price  then  due  from  Heath.  It  also 
appears  that  on  the  next  day  Mr.  Hobbs  was  charged  on 
the  books  of  the  bank  with  $1,796.13,  and  Mrs.  Hobbs  was 
credited  with  $1,267.  The  evidence  relating  to  the  Hils- 
man-Heath  transaction  shows  that,  for  the  balance  due  Mrs. 
Hobbs,  Heath  gave  his  note  for  $3,000,  secured  by  a  mort- 
gage. This  mortgage  is  in  evidence,  and  it  appears  that  it 
was  canceled  June  4,  1890,  and  on  that  day  Mrs.  Hobbs  is 
credited  on  the  books  of  Hobbs  &  Tucker  with  a  deposit  of 
$3»28o.  It  is  further  shown  that  Heath  was  credited  with  a 
deposit,  and  the  receiver  found  the  two  deposit  slips  pinned 
together,  showing  their  intimate  connection  and  their  con- 
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nection  with  Heath.  It  further  appears  that  when  we  add 
$1,796. 13  received  by  Mr.  Hobbs,  and  the  $3,200.80  received 
by  Mr.  Hobbs  from  Hilsman,  we  have  $4,996.93,  or  only 
$3.07  less  than  the  entire  amount  of  the  loan  to  Hilsman. 
This  trivial  discrepancy  cannot,  we  think,  rationally  preclude 
or  avoid  the  conclusion  that  this  debt  was  paid  in  full  to 
Mrs.  Hobbs,  and  that,  if  Hobbs  was  indebted  to  her  on  that 
account,  it  could  only  be  the  difference  between  $1,267  which 
he  paid  Mrs.  Hobbs  on  April  14,  1887,  and  the  $1,796. 13  which 
he  received  from  Hilsman  on  the  previous  day;  but  since  Mr. 
Hobbs  testified  with  positiveness  that  none  of  this  was  paid, 
and  that  the  entire  amount  is  yet  due,  we  feel  obliged,  in  the 
presence  of  facts  above  recited,  to  conclude  that  his  testimony 
on  this  point  is  altogether  erroneous,  and,  as  there  is  no 
other  satisfactory  evidence  to  support  this  item  of  his 
alleged  indebtedness  to  his  wife,  we  are  forced  to  the 
conclusion  that  it  does  not,  in  fact,  exist  at  all.  It 
was,  of  course,  impossible  for  the  complaiiiants  to 
furnish  the  court  with  the  material  testimony  relating  to  each 
item  of  the  catalogue  of  indebtedness  which  Mr.  Hobbs 
testifies  he  owes  to  his  wife,  but  where  it  appears  from  the 
proof  relating  to  a  number  of  items  that  the  list  or  catalogue 
is  unreliable  in  large  part,  in  view  of  the  close  scrutiny  the 
law  directs  in  such  transactions  between  husband  and  wife, 
we  feel  obliged  to  disregard  the  statement  of  indebtedness 
altogether.  To  illustrate:  In  this  statement  Mr.  Hobbs  gives 
Mrs.  Hobbs  credit  for  the  proceeds  of  a  $125  note  paid  to 
him  by  Sam  Farkas  on  December  i,  1889.  Now,  Sam  Farkas, 
in  his  affidavit,  deposes  that  he  never  borrowed  or  owed  Mrs. 
Hobbs  any  amount  on  note  or  otherwise,  and  did  not  pay 
Hobbs  this  sum  for  her.  He  testifies,  however,  that  in 
December,  1889,  he  bought  from  Hobbs  himself  certain  lots 
in  Albany,  for  which  he  paid  him  $125  in  cash;  and  there  is 
in  evidence  a  deed  from  Hobbs  to  Farkas,  dated  December 
4,  1889,  conveying,  for  the  consideration  of  $125,  an  undi- 
vided oae-half  interest  in  lots  Nos.  63  and  6c;  on  South  street, 
the  whole  of  each  lot  containing  one-fourth  of  an  acre,  more 
or  less.  This  is  a  deed  of  warranty,  and  is  signed  by  Hobbs 
in  his  own  right.  This  instance  seems  a  material  transaction, 
so  distinct  in  its  character  that  there  could  have  been  no  mis- 
take or  misstatement  about  it  whatever,  plainly  to  discredit 
the  reliability  of  the  general  statement  made  bv  Mr.  Hobbs  of 
his  indebtedness  to  Mrs.  Hobbs.  Again,  Mr.  Hobbs  claimed 
to  have  received  from  Mrs.  Hobbs  on  May  14,  1890,  a  cash 
item  of  $142,  which  he  has  not  accounted  for  to  her.  And 
yet  the  books  of  Hobbs  &  Tucker  show  on  February  16,  1891, 
Mrs.  Hobbs  was  credited  with  $142,  and  the  original  deposit 
slip,  in  the  handwriting  of  Mr.  Hobbs,  shows  the  money  was 
deposited  by  him  for  Mrs.  Hobbs.  He  further  claims  that  he 
owes  Mrs.  Hobbs  $1,522  for  money  paid  him  by  G.  E. 
Hoppie  on  a  note  dated  December  4,  1890;  and  yet  the  books 
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of  Hobbs  &  Tucker  show  that  Mrs.  Hobbs  is  credited  by 
Hoppie  with  $1,522. 50  principal,  and  interest  $122.70.  This 
was  done  on  December  8,  1891,  and  the  interest  is  the  exact 
interest  for  one  year  and  four  days  at  8  per  cent. 

It  will,  perhaps,  not    be   justifiable,    in   view   of   the   nec- 
essarily great   length  of  this  opinion,   to  discuss  in  detail  a 
number  of  other  items  in  this  account  where   Mr.  Hobbs  has 
charged  himself  with  moneys  alleged  to  be  due  to  Mrs.  Hobbs 
to  make  up  the  sum    of  his  alleged   indebtedness   to   her,  in 
nearly  all  of  which  his  inaccuracy,   proceeding  perhaps   from 
infirmity  of  memory,  is  equally  apparent.     We,  however,  call 
attention  to  a  few   instances:     With  regard  to  the    note  of 
Hoyt,  it  appears  from  the  books  that  Mrs.   Hobbs  was  paid 
principal  and  interest.     With  regard  to  the  note  of   Alford  & 
Sloan,  it  appears  that  Mrs.  Hobbs  had  only  a  half  interest  in 
the  land  sold,  and  one-half  the  purchase  price,  together  with 
interest,  is  credited  to  her  on  the  books  of  the  banking  firm. 
Hobbs  charges  himself  with  the  proceeds  of  notes  alleged  to 
be  due  to  Mrs.  Hobbs  by  one  M.  M.  Gambetti,  when  it  clearly 
appears  from  the  testimony  that  Mrs.  Hobbs  did  not  own   the 
land  sold  to  Gambetti.     It  further  appears  from  an  analysis 
of  the  interest  charges  Mr.  Hobbs  makes  against  himself  in 
Mrs.   Hobbs'  favor  that,  even  if   it   should  be  conceded  that 
she  did  not  receive  the  proceeds  of  the  notes  which  appear  in 
her  deposit  account,  he  has   calculated   interest  upon  a  falla- 
cious basis,    and  compounded  it  from  the   ist  of  each  Jan- 
uary, when  in  fact   the  notes   were   paid  at   various   periods 
throughout  the  years  covered  by  the   transactions  referred   to 
in  his  account.     It  further  appears  that  the  total  deposits  of 
Mrs.  Hobbs  with  Hobbs  &  Tucker   amounted   to  $15,607.74, 
and  that  before  the  failure  of  Hobbs  &  Tucker  the  last  balance 
on  this  account,  amounting   to   $2,15514.    as   we   have  seen, 
was  drawn  by  her  from  the  bank.     It  is  not  contended  that 
any  of   this  money  was  paid  by  Mrs.    Hobbs  to   Mr.  Hobbs, 
but,  on  the  contrary,  he   distinctly  testifies  that  he  collected 
various  sums  which   he   claimed  to  be   due   her   in  his  state- 
ment, and  kept  the  money  in  his   iron  safe.     On  the  whole  of 
the  moneys  belonging  to  Mrs.  Hobbs  so  many  separate  sums 
are  accounted   for   as   received   and   expended   on   her   own 
account,  which  Mr.  Hobbs  now  testified  he  appropriated   for 
his  own  use  and  has   never  paid  her,   and  this  is  so  clearly 
shown  by  such  books  of  the  bank  as  the  court  has  been  able 
to  obtain,  and  by  the  testimony  of  witnesses  who,    so   far  as 
the  evidence  discloses,  are  wholly  disinterested  that,  in  view 
of  the  exactitude  of  proof  required  in  such  transactions  be- 
tween husband  and  wife,  we  feel  obliged  to  disregard  and  dis- 
credit as  an  entirety  his  alleged  indebtedness   to  his  wife  of 
$18,270.45. 

The  materiality  of  this  inquiry,  which  has  thus  resulted  in 
what  seems  a  demonstration,  under  the  law  governing  such 
cases,  that  this   indebtedness  claimed  by  Mr.  Hobbs   as  due 
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his  wife  was  fictitious,  will  more  distinctly  appear  from  the 
subsequent  inquiry  into  the  validity  of  those  transfers  by 
which  his  great  and  valuable  holdings  of  real  estate  finally 
reached  the  possession  and  control  of  Mrs.  Hobbs,  to  the 
great  injury  of  his  creditors.  Take,  for  instance,  the  transfer 
to  C.  W.  Arnold  of  2,166^  acres  in  settlement  of  certain  debts 
amounting  to  $6,343.96.  Arnold  on  the  same  day  agreed  to 
convey  these  lands  back  to  Mrs.  Hobbs  at  the  same  price,  but 
this  is  not  the  whole  transaction.  Hobbs  had  transferred  to 
C.  W.  Arnold  the  Albany  Inn  and  the  Rawson  Corner  prop- 
erty, to  which  he  held  title,  for  $5,000,  and  this  Arnold  also 
contemporaneously  agreed  to  convey  to  Mrs.  Hobbs  at  the 
same  price;  but  in  the  latter  transaction  it  is  not  pretended 
that  Mrs.  Hobbs  paid  any  debt  of  Hobbs  &  Tucker.  Mr. 
Hobbs  contends  that  he  paid  $5,000  for  Mrs.  Hobbs,  but  that 
was  paid  by  him  on  the  alleged  debt  of  $18,270.14.  We  have 
seen,  however,  that  there  was  no  such  debt.  This  transac- 
tion is  a  typical  one.  Nothing  can  more  clearly  demonstrate 
the  propriety  of  this  bill  to  redress  the  wrongs  of  the  creditors 
than  certain  testimony  of  Arnold  on  cross-examination,  and 
now  in  evidence  here: 

"Q.  What  was  the  agreement  between  you  and  Mrs.  Hobbs  at 
the  time  you  bought  this  property  as  to  who  you  should  deed  it 
to.?  A.  I  think  that  a  day  or  two  afterwards  (I  do  not  re- 
member whether  the  same  afternoon  or  the  next  day)  I  made 
Mrs.  Hobbs  a  deed,  and  she  made  me  her  note.  Q.  Was  it 
not  agreed  between  you  and  Hobbs  at  the  time  you  bought 
this  property  and  took  this  deed  that  you  should  make  a 
deed  to  it  to  Mrs.  Hobbs,  and  that  she  should  give  you  her 
notes  and  mortgage  for  it. ■"  A.  I  cannot  swear  positively  that 
there  was  an  agreement  of  that  kind.  Possibly  the  matter 
was  discussed  and  talked  about.  Q.  You  sold  it  to  her  on 
credit  for  $5,500.?  A.  Yes,  sir.  Q.  Was  it  not  agreed 
at  the  time  the  sale  was  made  to  you,  as  a  part  of  the  sale, 
that  you  should  sell  this  property  to  her,  and  deed  it  to  her, 
and  take  her  note  and  mortgage.?  A.  I  deeded  it  to  her,  and 
took  her  note.  Q.  Was  not  that  the  agreement  at  the  time 
the  trade  was  made  with  you.?  A.  I  do  not  think  there  was 
any  agreement  of  that  kind  entered  into.  Q.  Was  not  that 
the  talk  between  you  and  him.?  A.  There  may  have  been 
some  talk  of  that  kind, — that  I  would  deed  it  to  her  and  she 
give  me  her  notes, — but  there  was  no  absolute  agreement. 
Q.  Did  you  not  «?ell  it  back  to  her  on  the  same  day.?  A.  I  do 
not  remember  whether  it  was  the  same  day  or  the  day  after. 
The  papers  will  show.  Q.  Why  did  you  buy  five  thousand 
dollars'  worth  of  property,  and  pay  five  thousand  dollars  cash 
on  it,  and  then  turn  right  around  and  sell  it  on  long  time  for 
five  thousand  five  hundred  dollars.?  What  was  your  object  in 
doing  this.?  A.  I  and  Mrs.  Hobbs  and  the  Hobbs  family  had 
been  friendly  a  long  time,  and  I  always  try  to  help  my  friends 
when  they  get  in  a  tight   place  in  any   way.     Q.  You   did  it. 
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then,  to  befriend  Mrs.  Hobbs .^  Was  that  it?  A.  That  is  the 
reason  I  purchased  the  property.  Q.  So  she  could  get  it.^ 
A.  I  do  not  know  that  I  put  it  that  way.  I  gave  you  the  facts. 
We  had  been  friendly, — Mrs.  Hobbs  and  the  Tarver  family, — 
and  I  always  try  to  help  my  friends  when  lean  do  it  in  a  way 
that  is  right  and  proper.  Q.  You  did  this  for  that  reason, — 
to  help  your  friends.^  A.  Well,  five  thousand  dollars  is  some 
money,  and  I  do  not  stick  money  down  foolishly.  Q.  You 
did  this  because  you  were  friends.^  A.  You  ask  me  my  motive, 
and  I  give  it  to  you.  That  is  the  reason  I  bought  the  prop- 
erty. Q.  You  say  the  city  assessed  the  Rawson  corner  at 
eight  thousand  dollars.?  A.  I  said  that  was  my  recollection. 
I  may  be  wrong.  Q.  Was  your  check  on  the  bank  for  that 
money  paid.-*  A.  I  took  the  check  up  with  the  cash  money. 
Q.  It  has  never  been  paid  back  to  you.?  A.  No,  sir;  I  hold  Mrs. 
Hobbs'  note  for  it  yet.  Q.  Was  it  paid  to  anybody  for  you, 
— that  five  thousand  dollars?  Was  it  paid  to  anybody  else,  or 
your  wife,  for  you  or  for  them, — that  five  thousand  dollars 
that  you  paid  Hobbs?  A.  Not  to  my  knowledge.  Q.  Would 
you  know  it  if  it  had  been  paid  to  your  wife?  A.  Possibly  I 
might,  and  possibly  I  might  not.  Q.  Was  there  any  agreement 
that  that  money  should  be  paid  to  anybody  else,  between  you 
and  Hobbs,  or  Mrs.  Hobbs, — that  five  thousand  dollars, — or 
between  you  and  any  one  else  for  them,  or  any  one  else,  that 
that  money  should  be  paid  to  your  wife  or  any  one  else?  A. 
You  don't  want  me  to  state  anything  I  have  heard,  do  you? 
Q.  Was  there  ever  at  any  time  any  agreement?  A.  Define  an 
'agreement,'  please.  Q.  It  is  just  talking.  (At  this  point 
defendants'  counsel  asked  to  be  allowed  to  consult,  which 
they  did  for  several  minutes.)  Q.  Do  you  want  me  to  ask 
the  question  again?  Was  there  ever  any  agreement  or  any 
talk  or  any  incident  at  any  time  between  you  and  Capt.  Hobbs 
or  Mrs.  Hobbs,  or  any  one  for  them,  that  this  money  that  you 
paid  for  his  city  property  should  be  refunded  to  any  one?  A. 
If  I  understand  the  word  'agreement,'  it  means  that  it  takes 
two  parties  to  constitute  an  agreement;  that  I  must  make  a 
request,  and  the  other  party  must  make  an  assent  to  my  prop- 
osition, and,  if  one  requests  and  the  other  assents,  that  is  an 
agreement.  If  I  make  a  request  to  you,  and  you  do  not 
assent,  or  keep  your  mouth  shut,  say  nothing,  and  a  matter 
occurs,  you  do  not  understand  that  to  be  an  agreement,  do 
you?  Q.  Yes,  I  do,  if  I  do  not  say  anything.  A.  Have  not 
you  frequently  had  that  occur  when  you  were  deceived? 
Q.  Yes;  and  I  have  been  deceived  when  they  proposed,  as 
well.  Tell  the  court  exactly  what  occurred  on  that  line. 
A.  I  gave  the  money  to  Capt.  Hobbs.  Q.  Tell  what  happened 
at  that  time.  A.  I  gave  the  money  to  Hobbs,  and  took  up 
the  check.  Q.  What  was  he  to  do  with  the  money?  A.  As 
far  as  an  agreement  between  me  and  him  that  he  was  to  do 
something  with  it,  and  on  your  definition  of  the  word  'agree- 
ment,' I  did  not  see  him  do  anything  with  it.     Q.  What   did 
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he  say  to  you  he  would  do  with  it?  A.  I  think  he  said  he 
would  eventually  arrange  the  matter  so  the  money  would 
accrue  to  me.  Q.  How.?  A.  By  coming  through  some  chan- 
nel. Q.  What  channel.?  A.  Through  some  of  his  folks  or 
some  of  my  folks.  Q.  How  was  he  to  do  it.?  A.  I  presume 
I  left  that  with  him.  Q.  What  did  he  say  to  you  he  would 
do  with  it?  A.  I  think  he  left  me  to  understand,  without 
saying  in  so  many  exact  words,  what  he  would  do.  I  think 
he  left  me  to  draw  conclusions  as  to  what  he  would  do. 
Q.  What  was  that?  A.  As  I  said  to  you,  that  the  money 
would  accrue  to  me  in  some  way  through  some  of  his  family 
or  some  of  my  family.  Q.  He  was  to  deliver  it  to  them  for 
you?  A.  No,  sir;  I  do  not  think  that  he  was  absolutely  to 
deliver  it.  Q.  Did  you  pay  him  the  money  to  keep,  or  was 
it  to  come  back  to  you?  A.  I  paid  him  the  money  for  that 
check.  Q.  Was  he  to  keep  it,  or  was  it  to  come  back  to  you 
or  your  family?  A.  I  presume  it  was  to  come  back  to  me  in 
some  way.  Q.  Was  not  that  the  understanding?  A.  There 
might  have  been  that  understanding.  Q.  Do  you  know  now 
what  became  of  that  amount  of  money?  Have  you  been 
without  it  ever  since  then?  A.  I  have  not  been  without  an 
equal  amount  of  money  since  then.  Q.  1  mean  this  particular 
five  thousand  dollars.  Where  has  that  been  since  you  paid  it 
to  him?  A.  I  have  had  some  money  since  that  date.  Q.  Rep- 
resenting that  five  thousand  dollars?  A.  I  get  some  money 
every  once  in  a  while  from  my  wife.  Q.  Haveyou  told  all  you 
know  about  that  five  thousand  dollars,  and  where  it  went  to, 
and  has  been  ever  since?  A.  No,  sir;  I  do  not  think  I  have. 
Q.  Tell  it  all.  You  are  sworn  to  tell  the  whole  truth. 
A.  I  have  had  the  use  of  the  money,  or  a  large  portion  of  the 
money.  I  cannot  tell  you  where  it  is  now.  The  money  is 
invested  and  loaned  out.  Q.  By  you?  A.  Some  of  it  has 
been.  Q.  What  have  you  done  with  the  balance  of  it? 
A.  My  wife  has  got  a  little,  there  is  some  in  the  bank,  and  a 
little  in  the  guano  business.  Q.  You  and  your  wife  have  had 
the  use  of  it  ever  since?  A.  Yes,  sir.  Q.  What  are  you  hold- 
ing that  note  and  mortgage  for?  You  have  the  money,  you 
say.  What  was  the  understanding  about  your  holding  the 
note  and  mortgage?  A.  There  has  been  no  understanding 
about  my  holding  the  note  and  mortgage.  Q.  They  have 
never  called  on  you  for  the  note  and  mortgage?  A.  No,  sir; 
they  have  not.  Q.  Have  you  got  the  note  and  mortgage  yet? 
A.  I  know  I  have  the  note,  and  I  think  I  have  the  mortgage. 
Q.  They  do  not  owe  you  anything  on  it?  A.  I  think  the  note 
could  be  collected.  Q.  You  have  got  the  money  that  it  rep- 
resented? A.  I  have  got  some  money.  Q.  Have  not  you 
got  some  money  that  that  note  and  mortgage  represents? 
A.  Do  you  mean  entirely?  Q.  The  money  you  let  go  that 
covers  that  transaction.  What  you  are  holding  that  note  and 
mortgage  open  for?  A.  The  note  has  not  been  paid.  Q.  You 
have  answered  that  you   and  your   wife   had   had  that   five 
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thousand  dollars  all  the  time.  A.  I  did  not  say  all  the  time. 
I  said  some  time  since  then.  Q.  How  long  since  then? 
A.  I  do  not  remember  exactly.  Q.  Was  it  a  day?  A.  It 
may  have  been  a  day,  or  it  may  have  been  longer.  Q.  What 
are  you  holding  them  for?  A.  It  never  has  been  paid. 
Q.  Yet  you  have  had  the  five  thousand  dollars  from  within  a 
day  of  the  time  you  paid  it  out.  What  would  you  call  pay- 
ment of  it?  A.  A  note  is  not  paid  until  it  is  canceled.  Q.  If  I 
have  got  your  note,  and  you  give  me  the  money,  have  not 
you  paid  it?  A.  It  is  a  negotiable  paper.  Q.  Your  con- 
struction is  that  if  the  note  is  not  canceled  it  is  not  paid? 
A.  I  believe  that  is  the  legal  construction.  Q.  Do  you  hold 
any  bona  fide  debt  against  Mrs.  Hobbs  that  you  expect  to 
collect?  A.  I  should  not  press  it.  Q.  Do  you  hold  any  bona 
fide  debt  against  her  that  you  expect  to  collect?  A.  I  can- 
not answer  that.  Q.  It  is  a  plain  question.  Do  you  hold 
any  bona  fide  debt  against  Mrs.  Hobbs  that  you  expect  to 
collect  from  her?     A.   No,  sir;  I  do  not." 

It,  perhaps,  did  not  occur  to  this  witness,  in  his  effort  to 
aid  his  friends,  that  he  was  lending  his  assistance  to  hinder, 
delay,  and  defraud  creditors,  and  that,  however  amiable  may 
have  been  his  motive,  the  transaction  could  not  be  deemed 
amiable  by  a  court  intrusted  with  the  administration  of 
justice. 

There  were  two  transactions  with  John  A.  Davis.  Hobbs 
&  Tucker  were  indebted  to  Carhart,  an  intimate  friend  and 
a  favored  creditor  of  Mr.  Hobbs.  A  valuable  piece  of  prop- 
erty was  conveyed  to  Mr.  Davis  by  Mr.  Hobbs  for  $5,000, 
Davis  paid  $3,000  in  money,  and  gave  his  note,  payable  to 
Capt.  Hobbs,  for  $2,000.  This  was  done  with  the  under- 
standing that  Mrs.  Hobbs  should  buy  the  property  from  Mr. 
Davis.  This  arrangement  was  carried  out,  and  repayment 
was  made  to  Davis  to  the  extent  of  $2,000  by  returning  him 
his  note  for  that  amount.  This  note,  it  was  contended,  was 
given  to  Mrs.  Hobbs  by  Mr.  Hobbs  as  a  partial  payment  on 
his  suppositious  debt  of  $18,000.  In  the  other  transaction  be- 
tween the  same  parties,  Mr.  Davis  paid  to  Mrs.  Hobbs  $4,000, 
which  Mr.  Hobbs  ostensibly  paid  to  Mrs.  Hobbs  on  the 
alleged  debt  of  more  than  $18,000,  and  this  money  Mrs.  Hobbs 
handed  back  to  Davis,  whereupon  Davis  reconveyed  to  her. 
It  will  be  observed  by  these  transactions  while  one  favored 
creditor  may  have  been  paid  $3,000,  yet  Mrs.  Hobbs  is  made 
to  receive  $6,000  on  an  indebtedness  to  her  which  is  not 
shown  to  exist,  and  highly  valuable  properties,  which  ordi- 
narily would  be  subject  to  the  creditors  of  Mr.  Hobbs,  have 
been  hitherto  protected  from  their  every  effort  to  enforce  their 
claims  against  it.  Again,  Mr.  Hobbs,  after  the  failure,  con- 
veyed to  Askew  city  propery  in  Albany,  termed  the  "Welch 
Corner."  The  consideration  named  in  the  deed  was 
$6,453.10,  and  yet  it  appears  from  Askew's  affidavit  that  Mrs. 
Hobbs  repurchased   from   him    this    property  for    less  than 
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$3,000.  It  is  true  that  his  debt  against  Hobbs  &  Tucker,  less 
a  discount  he  conceded  of  $800,  was  paid  to  him,  and  in 
the  deal  Mrs.  Hobbs  received  $2,300,  also  to  be  credited  on 
a  debt  due  her,  the  existence  and  validity  of  which  is  not, 
as  we  have  seen,  satisfactorily  demonstrated.  Again,  with 
regard  to  what  is  termed  the  "Odum  Transaction,"  it  appears 
that  Mr.  Hobbs  conveyed  to  Mrs.  Hobbs  certain  farm  lands 
owned  by  him  in  Baker  county;  the  consideration  of  the 
conveyance  being  $1,391,  represented  by  17  shares  of  the 
stock  of  the  Albany  Fertilizer  &  Improvement  Company. 
This  stock,  with  $25  in  cash,  was  conveyed  to  Mrs.  R.  B. 
Odum  to  settle  a  debt  of  Hobbs  &  Tucker  to  her.  The  stock 
finally  turns  up  in  the  possession  of  Mrs.  Hobbs.  When 
the  transaction  is  ended,  Mrs.  Hobbs  is  in  possession  of  the 
Baker  lands.  She  is  also  in  possession  of  the  stock  of  the 
Albany  Fertilizer  &  Improvement  Company,  which  was 
delivered  to  Mrs.  Odum  for  the  Baker  lands.  Thus,  while  the 
debt  to  Mrs.  Odum  is  adjusted,  Mrs.  Hobbs  receives  its  two- 
fold value,  and  the  creditors  of  Hobbs  &  Tucker  are  injured 
by  at  least  one-half  of  her  gain  by  the  transaction.  A  final 
transaction  of  this  general  character  was  that  of  F.  F.  Put- 
ney, who  was  president  of  the  Albany  Fertilizer  &  Farm  Im- 
provement Company;  this  being  the  company  in  which  Mrs. 
Hobbs  became  the  owner  of  141  24-100  shares  of  stock  which 
had  been  owned  by  A.  W.  Tucker  prior  to  the  failure.  Mr. 
Putney  also  appears  to  be  a  close  friend  of  the  family.  A 
body  of  land  was  conveyed  to  Putney  by  Mr.  Hobbs,  and  on 
the  very  day  it  was  reconveyed  to  Mrs.  Annie  T.  Hobbs  for 
identically  the  same  consideration;  and  it  is  plain  from  the 
evidence  that  it  was  the  understanding  in  advance  that  Mrs. 
Hobbs  was  to  become  the  owner  at  the  same  price.  It  appears 
further  that  part  of  the  place  was  sold  by  Mrs.  Hobbs  for 
almost  enough  to  pay  the  entire  price,  leaving  her  the  bulk  of 
this  property  for  a  trivial  outlay.  When  these  transactions 
are  summed  up,  it  will  be  observed  that  a  very  small  sum  of 
the  indebtedness  of  Hobbs  &  Tucker  was  settled,  when  it  is 
compared  with  the  total  amount  of  property  which  is  thus 
circuitously  conveyed  to  Mrs.  Hobbs  and  the  other  relatives. 
The  Welch  corner  was  conveyed  for  $6,453. 10,  The  amount 
received  by  the  creditor  was  less  than  $3,000.  The  considera- 
tion of  the  two  lots  conveyed  to  John  A.  Davis  aggregated 
$9,000.  Of  this  amount,  according  to  the  testimony  of  defend- 
ants themselves,  $3,000  was  paid  to  a  creditor,  namely, 
Carhart,  and  $7,000  of  collateral  held  by  Carhart  was  released 
to  them.  In  the  two  Arnold  transactions  the  values  aggre- 
gated $11,343.96.  In  the  one  it  is  not  contended  that  any 
money  was  paid  to  creditors,  and  in  the  other  it  is  claimed 
that  Arnold  was  paid,  individually  and  as  treasurer  of  the 
Albany  Fertilizer  Company,  $6,343.96.  In  the  Putney  trans- 
action the  value   conveyed  was  $ ,  and    the  amount 

paid  to  creditors  was  $3,237.89.     Carhart  &  Bros,  were  paid 
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$3,000,  and  thus  collateral  was  saved  to  Mrs.  Hobbs  which 
was  actually  worth,  on  the  basis  of  the  dividends  paid  in 
liquidation,  the  full  amount  of  that  sum.  Including  the  debt 
to  Mrs.  Odum,  the  total  amount  paid  creditors  by  all  these 
transactions  was  $13,972.85,  from  which  should  be  deducted 
the  amount  paid  to  Carhart,  which  was  nothing  more  than  a 
redemption  of  collateral  of  the  full  value;  and  it  further 
appears  from  the  evidence  that  the  real  estate  and  stock 
above  mentioned  which  resulted  to  Mrs.  Hobbs,  estimated 
at  taxable  values  at  the  time  of  these  conveyances,  amounted 

to  $ . 

A  most  vital  inquiry  in  this  connection  is  to  ascertain  the 
source  of  the  fund  with  which  these  partial  payments  to 
favored  creditors  were  made,  with  results  so  beneficial  to  Mrs. 
Hobbs,  and,  as  a  consequence,  to  her  husband.  It  nowhere 
appears  in  the  evidence  that  Mrs.  Hobbs  at  the  time  of  the 
failure  had  any  such  sums  of  money  as  were  paid  out  in  these 
transactions.  She  returned  no  money  for  taxes  as  the  law 
requires.  She  realized  no  money  from  the  sale  or  mortgage 
of  property  by  her  individually.  The  rentals  of  her  property 
amounted  to  only  about  $1,400  per  annum,  from  which  must 
have  been  deducted  taxes,  insurance,  etc.  On  the  contrary, 
Mr.  Hobbs  had  not  only  his  professional  income,  but  an  in- 
come of  $10,000  per  annum  from  his  properties;  and  it  will 
be  seen  that  the  considerable  sums  realized  by  him  from  tur- 
pentine leases,  sales  of  sawmill  timber,  farm  operations,  etc., 
his  professional  fees,  and  salary  as  judge,  went  into  the 
account  of  Mrs.  Annie  T.  Hobbs.  Nor  can  it  be  forgotten 
that  the  surplus  of  assets  of  Hobbs  &  Tucker  remaining 
unaccounted  for  were  not  only  ample  to  have  paid  every  dol- 
lar which  Mrs.  Hobbs  may  have  offered  to  obtain  the  title  of 
Mr.  Hobbs'  real  estate  in  these  circuitous  transactions,  but 
are,  indeed,  sufficient  to  pay  every  debt  which  the  parties 
complaining  are  now  seeking  to  enforce.  It  is,  however,  said 
that  the  creditors  refused  to  take  the  lands,  which,  as  we 
have  seen,  were  finally  transferred  to  Mrs.  Hobbs,  and  that 
the  plan  he  adopted  was  the  only  feasible  method  by  which 
he  could  hope  to  pay  the  debts  of  Hobbs  &  Tucker.  Upon 
this  subject  it  v/ill  suffice  to  say  that  they  were  under  no 
obligation  to  accept  a  tender  of  real  estate  in  satisfaction  of 
their  debts.  Nor  does  it  appear  that  the  price  at  which  he 
made  the  offers  was  anything  like  as  moderate  as  that  for 
which  it  is  alleged  Mrs.  Hobbs  secured  these  lands.  For 
instance,  it  appears  from  the  evidence  of  Askew  that  he 
offered  the  Malone  place  to  him  at  $3  an  acre.  Mrs.  Hobbs 
afterward  bought  this  at  33  1-3  cents  per  acre.  Nor  does  it 
appear  from  Askew's  affidavit  that  he  refusedto  take  the  lands 
unless  Mrs.  Hobbs  would  agree  to  buy  it  back  at  the  same 
price,  but  he  swears  that  this  was  suggested  to  him  by  Mr. 
Hobbs,  and  he  was  compelled  to  assent  to  this  condition  in 
order  to  obtain  a  settlement  of  his  debt.     Nor  does  it  appear 
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that  the  larger  creditors  of  Mr.  Hobbs,  some  of  whom  are 
parties  to  this  bill,  were  disposed  to  be  grasping  with  him  in 
his  difficulties.  We  find  some  of  these  leaving  their  claims  in 
his  hands  as  their  attorney,  and  there  they  remained  until 
the  members  of  his  family  brought  legal  proceedings  to  defeat 
the  enforcement  of  the  claims  which  they  had  intrusted  to 
him  for  collection.  During  all  this  period  of  trustfulness  and 
indulgence  on  the  part  of  his  creditors,  it  is  clear  that  he  was 
diligently  putting  every  value  he  possessed  beyond  their 
reach.  This  he  did,  as  we  have  seen,  by  various  transfers  to 
members  of  his  family, — some  of  them  by  tax  sales  at  ridicu- 
lously inadequate  prices;  at  another  time,  by  the  conveyance 
of  large  and  valuable  properties  to  H.  H.  Tarver  as  nominal 
trustee  for  certain  creditors,  who,  as  we  have  seen,  did  not 
receive  a  cent  from  the  proceeds  of  the  alleged  trust,  the 
value  of  which,  as  we  have  seen,  is  now  possessed  by  Mrs. 
Hobbs.  For  all  the  purposes  of  the  present  hearing,  it  is 
plain  that  the  ramifications  of  this  entire  scheme  were  made  to 
hinder,  delay,  and  defraud  creditors.  His  entire  bank  account 
was  transferred.  He  thus  strips  himself  of  every  available 
asset,  and  admits  that  he  did  so  to  prevent  garnishment. 
Entering  into  this  account  are  the  proceeds  arising  from  the 
sale  of  property  which  he  owned,  and  which  he  does  not  pre- 
tend were  ever  applied  as  a  credit  on  his  alleged  debt  to  his 
wife.  Besides,  since  the  abortive  effort  in  the  state  court  to 
subject  these  properties  to  his  indebtedness,  other  property 
has  been  discovered,  which  was  transferred  to  his  wife,  the 
existence  of  which  was  unknown  to  the  creditors  at  that  time. 
With  regard  to  the  conveyances  of  valuable  city  lots  in 
Albany  to  Mrs.  E,  G.  Tarver,  it  will  suffice  to  say  that,  for  the 
purposes  of  this  hearing,  the  evidence  seems  clearly  to  indi- 
cate that  they  belong  to  the  same  general  scheme  to  hinder, 
defraud,  and  delay  creditors.  This  property  is  described  in  a 
deed  from  Richard  Hobbs  to  Mrs.  E.  G.  Tarver  dated  August 
14,  1893,  and  comprises  half  of  north  lot  No.  88,  also  lots  90, 
92,  three-fourths  of  lot  94,  all  of  lot  95  on  South  street,  and 
lots  53,  55,  57,  and  59  on  Mercer  street.  The  consideration  of 
this  deed  was  ostensibly  $5,000.  Contemporaneously  with  its 
execution  Mrs.  E.  G.  Tarver  executed  to  Richard  Hobbs  a 
mortgage  upon  the  same  property  to  secure  notes  of  even 
date,  payable  to  Richard  Hobbs  or  bearer,  in  the  sum  of 
$1,666.66  each,  with  interest  from  date,  payable  one,  two,  and 
three  years  from  date,  respectively.  Two  of  these  notes  were 
sent  to  the  Yale  National  Bank  September  28,  1895,  and 
neither  of  them,  or  any  part  thereof,  has  been  paid.  It  is 
claimed  by  the  defendant  Mrs.  Tarver  that  the  other  note  has 
been  paid  by  her,  but  it  is  not  shown  how  or  when  payment 
was  made.  It  clearly  appears  from'  the  evidence  that,  at 
the  time  of  the  failure  of  Hobbs  &  Tucker,  Mrs.  Tarver 
had  no  money  to  her  credit  in  any  of  the  Albany  banks,  and  had 
never  had  a  deposit  with  either  of  them,  although  Albany  had 
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been  her  home  for  a  number  of  years.  Her  entire  deposits 
with  Hobbs  &  Tucker  for  two  years  prior  to  the  failure  had 
amounted  to  only  $409.55,  and  at  no  time  alter  October  28, 
1891,  had  she  to  her  credit  with  Hobbs  &  Tucker  more  than 
$140.05.  She  returned  no  money  for  taxes  in  1893.  If  she 
had  made  any  payment  on  this  alleged  purchase  from  Richard 
Hobbs,  it  never  got  into  his  bank  account.  The  execution 
of  this  conveyance  was  a  little  more  than  a  month  after  the 
failure  of  Hobbs  &  Tucker,  and  Mrs,  Tarver's  failure  to  pay 
either  one  of  the  notes  given  for  the  purchase  of  this  prop- 
erty, and  her  close  relationship  with  Richard  Hobbs,  — she 
being  his  mother-in-law, — taken  in  connection  with  what  fol- 
lows, seem  to  indicate  with  distinctness  that  this  transaction 
was  a  part  of  the  same  general  scheme  to  defraud.  The  other 
transaction  with  Mrs.  E.  G.  Tarver  may  be  termed  the  John 
T.  Davis  conveyance.  Two  days  after  the  deed  we  have  just 
described,  namely,  on  August  i6,  1893,  Richard  Hobbs  con- 
veyed to  Mrs.  S.  G.  Tarver,  by  deed,  for  the  apparent  con- 
sideration of  $7,945,  a  large  number  of  lots  in  Albany,  which 
may  be  termed  wild  or  unimproved  lots.  Mrs.  Tarver  con- 
tends that  this  conveyance  was  made  to  her  under  the  follow- 
ing conditions:  Hobbs  &  Tucker  were  indebted  to  John  T. 
Davis,  a  banker  of  Columbia,  Ala.,  for  $7,945.  Richard 
Hobbs  had  exhausted  his  resources,  and  was  unable  to  raise 
money  to  pay  Davis.  Her  son  H.  H.  Tarver  was  largely  in- 
debted to  Hobbs  &  Tucker,  and  Davis  finally  agreed  to  accept 
a  note  made  by  H.  H.  Tarver,  if  the  defendant  would  indorse 
the  same,  in  settlement  of  the  said  debt,  and,  owing  to  her 
relationship  to  Hobbs  and  her  son,  she  consented  to  make 
said  notes,  provided  she  was  secure,  and  Hobbs  gave  her  the 
lands  for  her  indorsement;  that  she  duly  indorsed  said 
notes  in  accordance  with  her  agreement;  and  that 
neither  Hobbs  nor  Tarver  have  ever  paid  one  dollar 
thereof,  but  that  said  notes  fell  upon  her,  and  she  paid  them. 
Hobbs  and  Tarver  testify  to  substantially  the  same  facts. 
Hobbs  testified  that  Davis  took  the  note  for  her  indorsement, 
and  receipted  the  debt  of  Hobbs  &  Tucker.  This  testimony 
was  given  before  Hawes,  auditor,  in  the  proceeding  in  the 
state  court.  In  this  proceeding,  for  the  first  time,  John  T. 
Davis  himself  is  called  as  a  witness.  It  appears  clearly  from 
his  testimony  that  not  only  did  Mrs.  Tarver  not  pay  the  notes 
to  him  as  she  has  testified,  but  that  he  was  compelled  to  place 
his  notes  for  collection  with  the  First  National  Bank  of 
Albany,  Ga.,  and  when  the  note  became  due  the  same  was 
not  paid,  and  affiant  made  inquiry  and  found  that  the  said 
H.  H.  Tarver  was  bankrupt  at  the  time  the  note  was  made, 
and  that  Mrs.  Tarver,  the  indorser,  refused  to  pay  the  same. 
He  took  the  advice  of  counsel,  who  advised  him,  Mrs.  E. 
G.  Tarver  being  a  married  woman,  that  her  indorsement 
could  not  be  enforced,  and  after  much  difficulty  he  secured  a 
compromise  of  about  30  cents   on  the  dollar;  and  the  evi- 
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dence  very  strongly  points  to  the  conclusion  that  the  money 
paid  on  the  compromise  was  paid,  not  by  Mrs.  Tarver,  but 
by  Hobbs  himself.  It  therefore  appears  that  Mrs.  Tarver 
continues  to  hold  the  property  transferred  to  her  in  considera- 
tion of  her  indorsement,  which,  at  her  own  valuation,  is 
worth  $7,945,  and  which  was  given  in  for  city  taxes  in  Albany 
the  year  of  its  conveyance  for  $11,500;  and  in  the  year  1894, 
when  the  note  which  she  did  not  pay  fell  due,  it  appears  that 
she  returned  this  property  for  city  taxes  at  $12,000.  From 
this  recital  it  seems  obvious  that  this  is  merely  another  inci- 
dent in  the  general  scheme  to  dispose  of  the  property  of  the 
respondent  Hobbs  so  that  it  could  not  be  subjected  to  the 
payment  of  his  debts.  Another  transaction  in  the  same  gen- 
eral scheme  is  the  conveyance  of  lots  2,  4,  and  5  on  State 
street,  and  i,  2,  3,  5,  7,  9,  and  11  on  South  street,  a  small  lot 
on  southeast  of  Front  street  to  the  river,  and  a  lot  between 
said  street  and  South  street,  lots  95  and  97  on  South  street, 
lot  54  on  Mercer  street,  and  one-half  of  lot  50  on  Tift  street, 
all  in  the  city  of  Albany.  These  lots  were  conveyed  by 
Richard  Hobbs  to  O.  F.  Tarver  January  5,  1894,  with  three 
other  lots.  O.  F.  Tarver,  the  grantee,  was  absolutely  pen- 
niless. He  returned  only  his  poll  tax.  He  had  never  had  a 
deposit  in  an  Albany  bank.  The  fact  that  he  had  purchased 
landed  property  of  such  value  seems  to  have  attracted  gen- 
eral attention,  although  not  the  attention  of  O.  F.  Tarver 
himself.  This  is  developed  in  the  testimony  of  S.  W.  Smith, 
ordinary  of  the  county,  now  before  the  court.  Smith  stated 
that,  about  a  year  after  the  conveyance  to  O.  F.  Tarver,  that 
individual  came  to  his  office  and  wanted  to  borrow  some 
money.  Smith  told  him  that  he  could  only  lend  money  on 
real  estate,  whereupon  Tarver  said  that  he  did  not  have  any 
real  estate.     Smith  states: 

"I  told  him  he  must  be  mistaken;  that  there  was  some  on 
the  records  in  his  name.  He  asked  me  to  let  him  see  it,  and 
I  took  him  to  the  book  and  showed  it  to  him.  He  seemed 
to  be  surprised,  and  went  away  whistling,  and  said  no  more 
about  it.  He  said  he  did  not  have  any  real  estate,  and  I  took 
him  to  the  records  and  showed  him  the  deeds.  I  think  it  was 
some  city  property.  If  I  remember  right,  Capt.  Hobbs  made 
the  deed  to  him,  though  it  may  have  been  Hobbs  &  Tucker." 

There  are  other  transactions  with  other  parties,  relatives, 
friends,  and  business  associates,  fully  described  in  the  bill 
and  amendments,  to  the  same  general  character,  all  marked  by 
the  same  general  features,  and  all  of  which  the  evidence,  we 
think,  plainly  indicates  that  they  were  conveyances  made  to 
hinder,  delay,  and  defraud  creditors  of  Hobbs  &  Tucker  and 
of  Richard  Hobbs. 

There  is  a  great  deal  of  evidence  in  the  extensive  record 
which  relates  to  the  particular  transactions.  This  evidence 
bears  out  in  almost  every  particular  the  conclusions  which  the 
court  has  drawn  from  the  general  survey  of  the  case  hereinbe- 
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fore  taken.  It  is  not  deemed  essential  upon  this  hearing  to 
examine  more  in  detail  than  we  have  already  done  the  evi- 
dence relating  to  each  transfer  attacked  as  fraudulent,  and 
intended  to  hinder  and  delay  creditors.  The  opinion  of  the 
court,  indeed,  upon  this  hearing,  is  not  conclusive  of  the 
rights  of  the  parties,  except  in  so  far  as  the  appointment  of  a 
permanent  receiver  may  affect  them.  We  have  very  anxiously 
and  carefully  considered  the  evidence,  the  comprehensive  and 
painstaking  oral  arguments  of  counsel  and  the  elaborate  briefs 
and  reply  briefs  which  have  been  filed.  With  every  disposi- 
tion to  accord  the  distinguished  and  aged  lawyer,  soldier,  and 
jurist  who  is  the  principal  defendant  in  this  case  every  right 
to  which  he  is  entitled,  we  are  nevertheless,  by  the  over- 
whelming character  of  this  evidence,  constrained  to  conclude 
that  the  great  mass  of  his  property  has  been  conveyed  to  his 
wife  with  the  intent  to  hinder,  delay,  and  defraud  his 
creditors,  and  that  such  consideration  as  was  nominally  paid 
for  such  conveyances  was,  in  the  main,  derivable  from  the 
assets  of  the  insolvent  firm  of  Hobbs  &  Tucker,  which  assets 
the  creditors  were  equitably  entitled  to  apply  to  the  payment 
of  their  debts.  The  appointment  of  a  receiver  is  tantamount 
to  an  equitable  levy  upon  all  of  the  property  thus  subject,  or 
which  in  contemplation  of  equity  should  be  subjected,  to  the 
satisfaction  of  the  demands  of  creditors.  No  other  remedy, 
under  such  circumstances,  is  so  adequate;  no  other,  indeed, 
adequate  at  all.  It  may  be  possible  that  upon  the  final  hear- 
ing of  the  cause,  if  that  stage  in  the  proceeding  is  reached, 
the  examination  of  all  the  witnesses  on  oath,  and  the  produc- 
tion of  evidence  now  not  before  the  court,  may  induce  a 
different  conclusion.  As  our  duty,  however,  now  appears, 
the  appointment  of  a  permanent  receiver  to  take  charge  of 
all  the  properties  alleged  in  the  bill  to  be  fraudulently  trans- 
ferred to  each  and  every  one  of  the  parties  defendant  is  inex- 
orably demanded  by  the  evidence,  and  an  interlocutory  decree 
will  be  entered  to  that  effect. 
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(Court  of  Appeals  at  Kansas  City,  Mo.,  Jan.  5,  /goj.) 
[71  S,  W.  Rep.  713.] 

Chattel  Mortgage — Description  of  Property. 

In  a  country  where  the  prevailing  colors  of  cattle  are  red  and  roan, 
the  description  in  a  chattel  raortg-age  of  "20  head  of  one  j'ear  old 
steers,  color  red,"  "26  head  of  steers  coming  2  year  old,  all  red," 
"15  reds  and  roans,"  and  "27  head  of  one  year  old  steers,  reds  and 
roans,"  situated  in  S.  or  M.  county,  is  too  indefinite  to  furnish  a 
means  of  identification,  and  imparts  no  notice  to  a  subsequent  pur- 
chaser. 
Same— Proceeds  of  Sale — Garnishment — Waiver  of  Equitable  Claim. 

Where,  pending  an  action  by  the  holder  of  a  chattel  mortgage,  in 
which  he  claimed  as  such  holder  to  be  equitabl3'^  entitled  to  the  proceeds 
of  the  sale  of  the  property  which  had  been  deposited  by  the 
mortgagor  in  bank,  such  holder  commenced  an  action  on  the  mort- 
gage notes,  and  garnished  the  money  so  deposited  as  the  property 
of  the  mortgagor,  the  equitable  claim  to  the  money  was  waived. 
Same — Same — Deposits — Garnishment. 

Where,  before  the  service  of  the  garnishee  summons  in  an  action 
against  a  depositor  in  bank  and  the  bank  as  garnishee,  the  depositor 
had  given  a  check  for  the  amount  of  his  deposit,  which  had  been 
presented  to  and  accepted  by  the  bank,  and  the  amount  charged  to 
the  depositor,  and  credited  to  the  payee  in  the  check,  the  relation  of 
debtor  and  creditor  between  such  depositor  and  the  bank  had  ceased 
to  exist ;  hence  the  bank  could  not  be  held  as  garnishee. 

Appeal  from  circuit  court,  Mercer  county;  Paris  C.  Stepp, 
Judge. 

Action  by  Frank  P.  Young  against  William  A.  Lynam, 
defendant,  and  the  Bank  of  Princeton,  garnishee.  From  a 
judgment  in  favor  of  plaintiff,  the  garnishee  appeals.  Re- 
versed. 

The  facts  disclosed  by  the  record  in  this  case  may  be 
chronologically  and  briefly  stated  in  about  this  way,  viz. : 
William  A.  Lynam,  a  cattle  trader,  residing  in  the  northern 
part  of  this  state,  made  to  Scannel  &  Patterson  his  note  for 
$866,  to  secure  which  he  executed  a  chattel  mortgage,  in 
which  the  property  covered  by  it  was  described  in  this  way: 
''Twenty  head  of  one  year  old  steers,  color  red;  one  black 
steer  calf;  one  white  steer  calf;  twenty-six  head  of  steers  com- 
ing two  years  old,  all  red."  And  to  Scannel,  Foster  &  Co. 
said  Lynam  made  a  further  note  for  $1,050,  to  secure  which 
latter  he  executed  a  further  mortgage,  in  which  the  property 
is  described  as  "fifteen  reds  and  roans,  one  white,  and  four 
blacks;  also  twenty-seven  head  of  one  year  old  steers,  reds 
and  roans."  It  was  provided  in  each  of  said  mortgages  that, 
in  case  of  an  attempt  to  remove  the  cattle  from  either  Sulli- 
van or  Mercer  counties,  the  payees  in  the  notes,  or  their  legal 
representatives,  might  take  possession  of  the  cattle,  etc. 
Before  the  maturity  of  said   notes  the  payees  therein   named 
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indorsed  and  delivered  the  same  so  that  they  passed  into 
other  hands,  until  one  Holmes  became  the  legal  holder 
thereof,  and  after  maturity  he  insisted  on  payment.  Lynam 
not  being  able  or  willing  to  then  make  payment,  he  and  the 
payees  applied  to  the  plaintiff  herein  to  carry  the  same,  and 
they  accordingly  procured  the  possession  of  the  notes  and 
mortgages  from  Holmes,  and  entered  into  negotiations  with 
plaintiff  in  respect  thereto,  resulting  in  Lynam,  with  one 
Cook,  executing  to  plaintiff  their  joint  note  for  $2,060,  with 
an  agreement  to  transfer  to  him  the  mortgage  notes  as  col- 
lateral security  thereto;  and  accordingly  the  payees  in  the 
latter  notes,  with  Lynam,  delivered  the  same  to  plaintiff,  who 
paid  over  to  them  $1,500  by  a  check  for  $1,000  and  the  balance 
in  cash.  The  payees  and  Lynam,  after  the  receipt  of  the 
$1,500,  told  plaintiff  that  if  he  would  let  them  have  the  notes 
they  would  take  them  to  Holmes,  obtain  his  indorsement 
thereon,  and  then  return  them  to  him.  Plaintiff  assented  to 
this,  and  delivered  to  them  the  notes,  but  he  never  saw  them 
again.  It  appears  from  the  testimony  of  Holmes,  given  at 
the  trial,  that  he  never  authorized  the  payees  of  Lynam  to 
sell  or  dispose  of  the  notes.  The  payees  and  Lynam  paid 
over  to  Holmes  on  the  notes  the  check  and  money 
they  had  received  of  plaintiff.  Holmes  testified  with- 
out objection  that  the  payees  assured  him  that  they 
were  to  get  the  money  of  plaintiff  on  the  note  of  Lynam 
and  Cook.  He  further  testified  that  shortly  after  the  mort- 
gage notes  were  returned  to  him,  and  the  $1,500  obtained  of 
plaintiff  was  paid  to  him,  that  he  told  the  payees  that,  if 
Lynam  would  let  him  ship  the  cattle  to  Kansas  City,  and 
there  sell  them,  and,  if  there  was  anything  over  after  the 
payment  of  the  balance  due  on  the  mortgage  notes,  he  would 
pay  it  to  him;  and  that  the  latter  requested  that  he  wait  until 
a  couple  of  days  later,  and  he  would  ship  the  cattle,  and 
accompany  him  (Holmes)  to  Kansas  City.  This  was  agreed 
to,  and  Holmes  and  Lynam  two  days  afterward  went 
with  41  head  of  cattle  of  Kansas  City,  where  the  same  were 
sold.  Out  of  the  proceeds  of  the  sale  Holmes  was  paid  the 
amount  still  due  on  the  mortgage  notes,  and  the  balance  of 
$1,218. 54  was  deposited  in  a  Kansas  City  bank  to  the  credit 
of  the  defendant  the  Princeton  bank.  The  mortgage  notes 
were  delivered  to  Lynam  marked  "Paid. "  It  appears  that 
Stiles  and  Miller  were  sureties  on  a  note  of  Lynam  to  Squires 
for  $2,500.  On  October  i,  1900,  the  day  after  the  sale  of  the 
cattle,  Lynam  gave  his  sureties  a  check  on  the  defendant 
bank  for  $1,218. 54,  payable  to  *'G.  W.  Squires,  or  bearer." 
On  the  next  day  Stiles  presented  the  check  to  the  bank,  with 
a  request  that  the  amount  be  placed  to  the  credit  of  Squires, 
account  with  the  defendant  bank.  The  cashier  accepted  the 
check,  charged  it  to  the  account  of  Lynam,  and  credited  it  to 
the  account  of  Squires.  It  appears  that  the  cattle  were 
shipped  in  the  name  of  the  defendant  bank,  but  whether  with 
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its  knowledge  or  approval  does  not  clearly  appear.  It  seems, 
however,  that  the  Kansas  City  bank  promptly  notified  the 
defendant  bank  of  the  deposit  with  it.  It  does  not  appear, 
further  than  by  inference,  how  the  defendant  bank  became 
apprised  that  the  deposit  was  to  go  to  the  credit  of  Lynam's 
account.  Whether  this  fact  was  learned  from  the  Kansas 
City  bank,  or  from  Lynam,  or  otherwise,  was  not  shown. 
There  is  no  question  but  that  the  amount  so  deposited  was 
the  proceeds  arising  from  the  sale  of  part  of  the  cattle  by 
Holmes,  or  by  Holmes  and  Lynam,  and  that  it  was  placed  to 
the  credit  of  Lynam  on  the  books  of  the  defendant  bank. 
Squires  kept  an  account  with  the  bank,  but  at  the  time  his 
account  was  credited  with  the  amount  of  the  Lynam  check 
he  was  absent  from  the  state,  and  it  does  not  appear  that  he 
was  made  aware  of  the  credit  until  the  date  of  his  garnish- 
ment, presently  to  be  mentioned.  To  reach  the  amount  thus 
in  the  defendant  bank,  the  plaintiff  brought  a  suit  in  equity 
against  Lynham  and  the  said  bank.  In  his  petition  he  alleged 
the  execution  of  the  notes  and  chattel  mortgages,  with  a 
description  of  the  cattle  contained  in  the  latter;  the  pur- 
chaser of  the  same;  and  that  the  defendants  Lynam  and  the 
bank  had  converted  the  cattle  to  their  own  use  and  had  sold 
the  same  with  notice  of  the  mortgage  liens,  realizing  there- 
from the  said  sum  of  $1,218.54,  which  was  on  deposit  in  the 
name  of  defendant  Lynam  in  the  defendant  bank;  and  then 
prayed  that  said  sum  be  ordered  to  be  paid  to 
him,  plaintiff.  A  few  days  after  this  suit  was  brought  plain- 
tiff brought  two  suits  of  attachment  against  Lynam;  one  on 
the  two  mortgage  notes,  and  the  other  on  the  $2,060  note  of 
Lynam  and  Cook.  Squires  and  defendant  bank  were  sum- 
moned as  garnishees  in  these  attachment  suits.  By  the 
pleadings  in  these  several  actions  the  issue  was  made  as  to 
whom  the  proceeds  of  the  sale  of  the  cattle  belonged.  The 
garnishment  was  not  served  until  after  the  giving  of  the  check, 
the  presentation  of  the  same  to  the  defendant  bank,  the 
acceptance  thereof,  and  the  charging  of  the  same  to  the 
account  of  Lynam,  and  the  corresponding  entry  of  a  credit 
therefor  on  the  account  of  Squires.  It  should  have  been 
previously  stated  that  when  Lynam  delivered  the  check  to 
Stiles  and  Miller  he  directed  that  the  amount  of  the  check  be 
paid  to  Squires  on  his  note,  on  which  they  were  his  sureties, 
or  deposited  to  his  (Squires')  credit  in  the  defendant  bank. 
After  the  pleadings  were  all  in,  and  before  the  commence- 
ment of  the  trial,  the  court  consolidated  all  three  actions, 
and  thereupon  the  defendants  and  garnishee  demanded  a  trial 
by  jury.  This  was  refused,  and  the  court  proceeded  to  hear 
and  determine  the  issues  without  the  aid  of  a  jury.  During 
the  progress  of  the  trial  the  plaintiff  offered  in  evidence 
the  two  chattel  mortgages,  to  the  introduction  of  which  the 
defendants  and  garnishees  objected  on  the  ground  that  the 
description  in  the  said  mortgages  were  insufficient,   vague, 


BKG  CAs]  GARNISHMENT  369 

Young-  V.  Bank  of  Princeton 

and  indefinite,  etc.  The  court  overruled  these  objections, 
and  admitted  them.  The  finding  and  judgment  were  for 
plaintiff  and  the  defendant  and  garnishee  bank  for  the  amount 
claimed,  and  the  latter  appealed. 

Alley  &  Alley  and  Harber  &  Knight,  for  appellant. 

Orton  &  Orton  and  Ira  B.  Hyde  &  Son,  for  respondent. 

SMITH,  P.  J.  (after  stating  the  facts),  i.  Touching  the 
first  assignment  of  error,  in  respect  to  the  admission  of  the 
two  mortgages  in  evidence,  it  is  to  be  observed  that  the  rule 
is  now  well  established  in  this  jurisdiction  that  a  mortgage, 
to  be  effectual,  must  point  out  the  subject-matter  of  it  so 
that  a  third  person,  by  its  aid,  together  with  the  aid  of  such 
inquiries  as  it  suggests,  may  identify  the  property.  Stone- 
braker  V.  Ford,  8i  Mo.  532;  Chrisman-Sawyer  Banking  Co. 
V.  Strahon-Hutton-Evans  Commission  Co.,  81  Mo.  App.  443; 
Commission  Co.  v.  Long,  90  Mo.  App.  8;  Trimble  v.  Mer- 
cantile Co.,  65  Mo.  App.  174;  Boeger  v.  Langenberg,  42  Mo. 
App.  7;  Steinecke  v.  Uetz,  19  Mo.  App.  145;  Chandler  v. 
West,  37  Mo.  App.  631;  Jennings  v.  Sparkman,  39  Mo.  App. 
663;  Hughes  V.  Menefee,  29  Mo.  App.  192;  Estes  v.  Springer, 
47  Mo.  App.  99-104.  It  is  to  be  inferred  from  the  recitals  in 
the  mortgages  already  referred  to  that  the  cattle  intended  to 
be  covered  by  the  description  were  situate  in  Mercer  or  Sulli- 
van counties,  or  in  both.  Could  a  stranger,  with  the  mort- 
gage description,  have  gone  into  these  counties,  and  with  it, 
or  the  aid  the  mortgages  suggested,  have  been  able  to  identify 
the  cattle  called  for  by  such  description.?  It  is  a  fact  so  gener- 
ally known  that  we  may  take  notice  of  it  that  the  prevailing 
colors  of  cattle  in  that  part  of  the  state  in  which  the 
above-mentioned  cattle  were  situate  are  red  and  roan,  and 
therefore,  without  any  mark  or  brand  or  situs  except  that  of 
county,  or  other  individuating  indicia  of  ownership,  how  could 
these  cattle,  described  as  "red  and  roan"  one  and  two  years  old, 
be  identified  among  the  thousands  of  like  colors  and  ages  in 
these  counties.!*  It  is  true  that  some  of  plaintiff's  witnesses  testi- 
fied that  of  the  41  head  of  cattle  alleged  to  have  been  converted 
they  could  point  out  and  identify  17  head  of  them  as  the 
mortgaged  cattle,  and  that  they  were  enabled  to  do  this  be- 
cause they  had  been  familiar  with  the  cattle  since  their  pur- 
chase by  Lynam;  but  without  this  familiarity  they  could  not 
identify  such  cattle  from  the  description  in  the  mortgage,  or 
by  the  aid  of  such  inquiries  as  it  suggested.  We  are  unable 
to  discover  anything  in  the  extrinsic  evidence  or  in  the  plead- 
ings that  in  any  way  remedies  or  cures  the  defect  and  insuffi- 
ciency of  the  mortgage  description.  It  is  clear  that  the 
mortgages  containing  such  descriptions,  though  duly  recorded, 
were  wholly  inefficacious  to  impart  notice  to  the  bank 
that  any  particular  cattle  were  covered  by  them,  and  it  there- 
fore follows  that  they  were  improperly  admitted  in  evidence. 

2.  The  vital  question  in  the  case  is  whether  or  not  the  pro- 
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ceeds  of  the  sale  of  the  cattle  at  the  time  of  the  garnishment 
belonged  to  Lynam,  for,  if  so,  then  the  judgment  of  the  court 
must  be  sustained.  The  theory  of  the  plaintiff's  garnishment 
is  that  the  funds  so  on  deposit  belonged  to  Lynam,  so  that  at 
the  time  of  the  drawing  of  the  check  the  same  was  subject 
thereto.  The  garnishment  claim  to  the  fund  concedes  the 
title  therein  to  be  in  Lynam,  and  is  wholly  inconsistent 
with  the  claim  thereto  asserted  in  the  prior  equity  suit.  If  the 
plaintiff  was  in  equity  entitled  to  the  fund  as  owner  and  holder 
of  the  mortgages,  then,  of  course,  the  same  did  not  belong  to 
Lynam,  and  was  not  subject  to  his  garnishment.  By  the 
garnishment  proceedings  he  necessarily  abandoned  his  equita- 
ble claim,  and  the  court  seems  to  have  taken  that  view  of  the 
case.  If  it  be  conceded — as  it  must — that  the  title  to  the 
fund  was  in  Lynam,  and  that  it  was  properly  on  deposit  in 
the  bank  to  his  credit,  then  what  was  there  to  prevent  the 
exercise  by  him  of  his  right  to  make  a  bona  fide  disposition 
of  the  same.-*  The  relation  of  debtor  and  creditor  existed  be- 
tween Lynam  and  the  bank,  and  when  the  latter  drew  his 
check  in  favor  of  Squires  or  "bearer,"  and  the  bank  accepted 
the  same  by  charging  the  amount  thereof  to  the  account  of 
Lynam  and  crediting  the  same  to  the  account  of  Squires,  this 
had  the  effect  to  put  an  end  to  the  right  and  title  of  Lynam 
to  the  fund.  It  operated  as  an  assignment.  Albers  v.  Bank, 
9  Mo.  App.  5q;  Bank  v.  Latimer,  64  Mo.  App.  321;  Burns 
v.  Kahn,  47  Mo.  App.  215;  Dickinson  v.  Coates,  79  Mo.  250, 
49  Am.  Rep.  228;  Clothing  Co.  v.  Crosswhite,  124  Mo.  34,  27 
S.  W.  397,  26  L.  R.  A.  568,  46  Am.  Rep.  424;  Gate  City 
Building  &  Loan  Ass'n  v.  National  Bank  of  Commerce,  126 
Mo.  82,  28  S.  W.  633,  27  L.  R.  A.  401,  47  Am.  St.  Rep.  633. 
There  was,  independent  of  the  negotiable  quality  of  the  check, 
ample  evidence  of  a  supporting  consideration.  Nor  is  there  any 
question  as  to  the  bona  fides  of  the  transaction  in  respect  to 
such  check.  When  the  bank  accepted  the  check,  and  charged 
the  amount  thereof  to  Lynam's  account,  this  discharged  its 
indebtedness  to  Lynam  as  to  the  amount  of  the  check. 
Whether  the  bank  paid  over  the  amount  of  the  check  so 
accepted  to  the  bearers,  Stiles  and  Miller,  or  by  their  direc- 
tion entered  the  same  as  a  credit  on  the  account  of  Squires 
with  it,  was  no  concern  of  Lynam,  for  his  title  in  the  fund 
had  passed  beyond  recall.  The  bank  had,  in  consequence  of 
the  assignment,  ceased  to  be  his  debtor.  The  assignment  thus 
made  being,  as  has  been  stated,  prior  to  the  garnishments, 
it  must  be  regarded  as  passing  a  superior  right  to  the  assignee. 
The  assignment,  being  bona  fide,  and  based  upon  a  sufficient 
consideration,  was  not  open  to  question  either  by  Lynam  or 
the  plaintiff,  his  creditor.  Hendrickson  v.  Bank,  81  Mo. 
App.  332;  Knapp,  Stout  &  Co.  v.  Standley,  45  Mo.  App.  264; 
Water  Co.  v.  Harkness,  49  Mo.  App.  357;  Williams  v.  Scullin, 
59  Mo.  App.  30;  Atwood  V.  Hale,  17  Mo.  App.  81;  Bank  v. 
Cushman,  66  Mo.  App.  103;  Holkerv.  Hennessey,  143  Mo.  80, 
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44  S.  W.  794,  65  Am.  St.  Rep.  642;  Smith  v.  Sterritt,  24  Mo. 
260.  The  amount  of  the  check  was  paid  into  the  bank  for 
the  use  and  benefit  of  Squires,  and  the  fact  that  the  latter  has 
not  demanded  it  in  any  way  of  the  bank  is  of  no  consequence. 
The  bank  is  liable  to  him  for  it.  It  could  not  refuse  to  pay 
the  same  to  him,  nor  could  it  pay  the  same  to  Lynam,  even 
if  there  were  no  garnishment.  Squires  has  not  released  or 
offered  to  release  the  bank  from  its  obligation  to  pay  the 
deposit  to  him.  If  it  should  pay  the  amount  to  Lynam, 
or  otherwise  misappropriate  the  fund,  it  would  be  liable  to 
Squires;  or,  if  he  declined  to  sue  for  or  to  receive  the  fund,  or 
in  any  way  estopped  himself  to  claim  it,  no  reason  is  seen 
why  Stiles  and  Miller  may  not  be  entitled  to  recover  it.  It 
was  given  to  them  by  Lynam  as  his  sureties  as  an  indemnity, 
and  until  they  are  discharged  from  their  liability  as  his  sure- 
ties they  have  a  right  to  it,  and  especially  so  if  Squires  should 
decline  to  accept  it. 

In  no  view  of  the  case  which  we  have  been  able  to  take 
do  we  think  that  the  plaintiff  has  any  right  to  recover  of  the 
bank  the  amount  of  the  fund,  the  proceeds  of  the  sale  of  the 
cattle,  in  either  or  any  of  said  actions  and  proceedings,  and, 
without  noticing  other  points  discussed  in  briefs  of  counsel, 
we  shall  reverse  the  judgment.     All  concur. 
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James  H.  Easton,  Plff.  in  Err.,    v.  State  of  Iowa. 

{Argued  January  14,  /j,  1903.     Decided  February  2,  igoj.) 
[23  Sup.  Ct.  Rep.  288.] 

National  Banks — State  Regulation — Receiving  Deposits  When  Insolvent. 

So  far  as  Iowa  Code,  §§  1884,  1885,  attempts  to  prohibit  national 
banks  from  receiving-  deposits  when  insolvent,  and  prescribes  a 
punishment  for  a  violation  of  such  prohibition  by  any  ofificer  or  agent 
thereof,  it  is  invalid  as  an  attempt  to  control  and  regulate  the  busi- 
ness operations  of  national  banks. 

In  Error  to  the  Supreme  Court  of  the  State  of  Iowa  to  re- 
view a  judgment  which  affirmed  a  conviction  in  the  District 
Court  of  Winneshiek  County  for  the  offense  of  having  re- 
ceived, as  president  of  a  national  bank,  a  deposit  with  knowl- 
edge of  the  insolvency  of  such  bank.     Reversed. 

See  same  case  below,  113  Iowa,  516,  85  N.  W.  795. 

Statement  by  MR.  JUSTICE  SHIRAS: 

In  1898,  in  the  district  court  of  Winneshiek  county,  state  of 
Iowa,  James  H.  Easton  was  indicted,  tried,  and  found  guilty, 
and  sentenced  to  imprisonment  in  the  penitentiary  of  Iowa 
at  hard  labor  for  a  term  of  five  years,  under  the  provisions 
of  a  statute  of  that  state,  for  the  offense  of  having  received, 
as  president  of  the  First  National  Bank  of  Decorah,  Iowa,  a 
deposit  of  $100  in  money  in  said  bank,  at  a  time  when  the 
bank  was  insolvent,  and  when  such  insolvency  was  known  to 
the  defendant. 

At  the  trial  it  was  contended,  on  behalf  of  the  defendant, 
that  the  statute  of  Iowa,  upon  which  the  indictment  was 
found,  did  not,  and  was  not  intended  to,  apply  to  national 
banks,  organized  and  doing  business  under  the  national  bank 
acts  of  the  United  States,  or  to  the  officers  and  agents  of  such 
banks;  and  that,  if  the  state  statute  should  be  construed  and 
held  to  apply  to  national  banks  and  their  officers,  the  statute 
was  void  in  so  far  as  made  applicable  to  national  banks  and 
their  officers.  Both  these  contentians  were  overruled  by  the 
trial  court,  and  thereupon  an  appeal  was  taken  to  the  supreme 
court  of  the  state  of  Iowa,  and  by  that  court,  on  April  12, 
1901,  the  judgment  of  the  district  court  was  affirmed.  The 
cause  was  then  brought  to  this  court  by  writ  of  error  allowed 
by  the  Chief  Justice  of  the  supreme  court  of  Iowa. 

Messrs.  H.  T.  Reed,  Charles  F.  Brown,  C.  W.  Reed,  and 
John  J.  Crawford  for  plaintiff  in  error. 

Mr.  Charles  W.  Mullan  for  defendant  in  error. 

MR.  JUSTICE  SHIRAS  delivered  the  opinion  of  the  court: 
Those  portions   of  the  Iowa  statute  whose  validity  is  the 
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question  in  this  case  consist  of  §§  1884  and  1885  of  the  Code 
of  that  state,  and  are  in  the  following  terms: 

"Sec.  1884.  No  bank,  banking  house,  exchange  broker, 
deposit  office,  firm,  company,  corporation,  or  person  engaged 
in  the  banking,  brokerage,  exchange,  or  deposit  business, 
shall,  when  insolvent,  accept  or  receive  on  deposit,  with  or 
without  interest,  any  money,  bank  bills  or  notes.  United 
States  Treasury  notes  or  currency,  or  other  notes,  bills, 
checks,  or  drafts,  or  renew  any  certificate  of  deposit. 

"Sec.  1885.  If  any  such  bank,  banking  house,  exchange 
broker,  deposit  office,  firm,  company,  or  corporation,  or  person 
shall  receive  or  accept  on  deposit  any  such  deposits,  as  afore- 
said, when  insolvent,  any  owner,  officer,  director,  cashier, 
manager,  member,  or  person  knowingof  such  insolvency,  who 
shall  knowingly  receive  or  accept,  be  accessory,  or  permit, 
or  connive  at  receiving  or  accepting  on  deposit  therein,  or 
thereby,  any  such  deposits,  or  renewany  certificate  of  deposit, 
as  aforesaid,  shall  be  guilty  of  a  felony,  and,  upon  conviction, 
shall  be  punished  by  a  fine  not  exceeding  ten  thousand  dol- 
lars, or  by  imprisonment  in  the  penitentiary  for  a  term  of  not 
more  than  ten  years,  or  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  or  by  both  fine  and  imprisonment." 

At  the  trial  evidence  was  adduced  tending  to  show,  and 
the  jury  found,  that  the  defendant,  being  engaged  in  the  bank- 
ing business,  as  an  officer,  to  wit,  president  of  the  First 
National  Bank  of  Decorah,  on  the  21st  day  of  August,  A.  D. 
1896,  did,  as  president  of  said  bank,  receive  and  accept  on 
deposit  in  said  bank  the  sum  of  $100  in  lawful  paper  money 
and  of  the  value  of  $100,  from  one  John  French,  the  bank 
being  then  and  there  insolvent,  and  the  defendant  then  and 
there  well  knowing  that  the  said  bank  was  insolvent. 

It  will  be  observed  that  national  banks  or  banking  associa- 
tions are  not  specifically  named  in  the  statute;  and  it  was, 
hence,  argued,  on  behalf  of  the  defendant,  that  such  institutions 
are  not  within  the  enactment.  As,  however,  the  state  courts, 
following  a  previous  decision  of  the  supreme  court  of  Iowa,  in 
the  case  of  State  v.  Field,  98  Iowa,  748,  62  N.  W.  653,  held  that 
the  statute  was  applicable  to  all  banks,  whether  organized 
under  the  laws  of  the  state  or  the  acts  of  Congress,  we  must 
accept  that  construction  as  correct,  and  confine  our  considera- 
tion to  the  question  whether,  as  so  construed,  the  act  is 
within  the  jurisdiction  of  the  state. 

It  is  obvious  that  the  two  sections  of  the  statute,  above 
quoted,  must  be  read  together  as  one  enactment.  If  §  1884, 
regarded  as  applicable  to  national  banks,  is  a  valid  exercise 
of  power  by  the  state,  then  the  penalties  declared  in  §  1885 
can  be  properly  enforced;  but  if  §  1884  must  be  held  invalid  as 
an  attempt  to  control  and  regulate  the  business  operations  of 
national  banks,  then  the  penal  provisions  of  §  1885  cannot  be 
enforced  against  their  officers.     In   other  words,  the  validity 
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of  the  mandatory  and  of  the  penal  parts  of  the  statute   must 
stand  or  fall  together. 

What,  then,  is  the  character  of  a  state  law  which  forbids 
national  banks,  when  insolvent,  from  accepting  or  receiving 
on  deposit,  with  or  without  interest,  any  money,  bank  bills 
or  notes,  United  States  Treasury  notes  or  currency,  or  other 
notes,  bills,  checks,  or  drafts,  or  renewing  any  certificate  of 
deposit? 

The  answer  given  by  the  supreme  court  of  Iowa  to  this 
question  is  as  follows: 

"The  acts  of  Congress  provide  no  penalty  for  the  fraudulent 
receiving  of  deposits,  and  the  statute  under  consideration 
operates  upon  the  person  who  commits  the  crime.  And  it  is 
not  a  material  question  to  determine  whether  it  will  be  nec- 
essary to  investigate  the  financial  condition  of  the  bank  to 
prove  that  the  bank  was  insolvent  when  the  deposit  was  re- 
ceived. This  statute  is  in  the  nature  of  a  police  regulation, 
having  for  its  object  the  protection  of  the  public  from  the 
fraudulent  acts  of  bank  officers.  The  mere  fact  that  in  violat- 
ing the  law  of  the  state  the  defendant  performed  an  act  per- 
taining to  his  duty  as  an  officer  of  the  bank  does  not  in  any 
manner  interfere  with  the  proper  discharge  of  any  duty  he 
owes  to  any  power,  state  or  Federal.  Surely,  it  was  not 
intended  by  any  act  of  Congress  that  officers  of  a  national 
bank  should  be  clothed  with  the  power  to  cheat  and  defraud 
its  patrons.  National  banks  are  organized  and  their  business 
prosecuted  for  private  gain,  and  we  can  conceive  of  no  rea- 
son why  the  officers  of  such  banks  should  be  exempt  from  the 
penalties  prescribed  for  fraudulent  banking." 

We  think  that  this  view  of  the  subject  is  not  based  on  a 
correct  conception  of  the  Federal  legislation  creating  and 
regulating  national  banks.  That  legislation  has  in  view  the 
erection  of  a  system  extending  throughout  the  country,  and 
independent,  so  far  as  powers  conferred  are  concerned,  of 
state  legislation  which,  if  permitted  to  be  applicable,  might 
impose  limitations  and  restrictionsas  various  and  as  numerous 
as  the  states.  Having  due  regard  to  the  national  character 
and  purposes  of  that  system,  we  cannot  concur  in  the  sug- 
gestions that  national  banks,  in  respect  to  the  powers  con- 
ferred upon  them,  are  to  be  viewed  as  solely  organized  and 
operated  for  private  gain.  The  principles  enunciated  in 
M'Cullough  V.  Maryland,  4  Wheat.  425,  4  L.  Ed.  606,  and  in 
Osborn  v.  Bank  of  United  States.  9  Wheat.  738,  6  L.  Ed. 
204,  though  expressed  in  respect  to  banks  incorporated 
directly  by  acts  of  Congress,  are  yet  applicable  to  the  later 
and  present  system  of  national  banks. 

In  the  latter  case  it  was  said  by  CHIEF  JUSTICE  MAR- 
SHALL: 

"The  bank  is  not  considered  as  a  private  corporation  whose 
principal  object  is  individual  trade  and  individual  profit,  but 
as  a  public  corporation  created  for  public  and    national  pur- 
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poses.  That  the  mere  business  of  banking  is,  in  its  own 
nature,  a  private  business,  and  may  be  carried  on  by  indi- 
viduals or  companies  having  no  political  connection  with  the 
government,  is  admitted;  but  the  bank  is  not  such  an  indi- 
vidual or  company.  It  was  not  created  for  its  own  sake  or 
for  private  purposes.  It  has  never  been  supposed  that  Con- 
gress would  create  such  a  corporation.  The  whole  opinion 
of  the  court  in  the  case  of  M'Cullough  v.  Maryland  is  founded 
on,  and  sustained  by,  the  idea  that  the  bank  is  an  instrument 
which  is  'necessary  and  proper  for  carrying  into  effect  the 
powers  vested  in  the  government  of  the  United  States.'  " 

A  similar  view  of  the  nature  of  banks  organized  under  the 
national  bank  laws  has  been  frequently  expressed  by  this 
court.  Thus,  in  Farmers'  &  M.  Nat.  Bank  v.  Bearing,  91  U. 
S.  29,  23  L.  Ed.  196,  it  was  said: 

"National  banks  organized  under  the  act  are  instruments 
designed  to  be  used  to  aid  the  government  in  the  administra- 
tion of  an  important  branch  of  the  public  service.  They  are 
means  appropriate  to  that  end." 

Such  being  the  nature  of  these  national  institutions,  it  must 
be  obvious  that  their  operations  cannot  be  limited  or  con- 
trolled by  state  legislation,  and  the  supreme  court  of  Iowa 
was  in  error  when  it  held  that  national  banks  are  organized 
and  their  business  prosecuted  for  private  gain,  and  that  there 
is  no  reason  why  the  offices  of  such  banks  should  be  exempt 
from  the  penalties  prescribed  for  fraudulent  banking.  Nor  is 
it  altogether  true,  as  asserted  by  that  court,  that  there  is  no 
act  of  Congress  prohibiting  the  receipt  of  deposits  by  national 
banks  or  their  officers,  when  a  bank  is  insolvent.  It  is  true 
that  there  is  no  express  prohibition  contained  in  the  Federal 
statutes,  but  there  are  apt  provisions,  sanctioned  by  severe 
penalties,  which  are  intended  to  protect  the  depositors  and 
other  creditors  of  national  banks  from  fraudulent  banking. 
It  is  not  necessary  to  quote  at  length  those  provisions,  but  it 
will  be  sufficient  to  say  that  banks  organized  under  the  national 
bank  act  are  authorized  to  make  contracts;  to  prescribe,  by 
its  board  of  directors,  by-laws  regulating  the  manner  in  which 
their  general  business  shall  be  conducted,  and  the  privileges 
granted  by  law  exercised  and  enjoyed;  to  exercise  by  its 
board  of  directors,  or  duly  authorized  officers,  all  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking,  by  discounting  and  negotiating  promissory  notes 
and  drafts,  bills  of  exchange;  by  receiving  deposits;  by  buy- 
ing and  selling  exchange;  by  loaning  money  on  personal 
security.  And  they  are  required  to  deposit  with  the  Treasurer 
of  the  United  States,  as  security  for  their  circulating  notes, 
United  States  bonds  in  an  amount  not  less  than  one  fourth  of 
its  capital;  to  report  to  the  Treasurer  of  the  United  States 
twice  each  year  the  average  amount  of  its  deposits,  and  to 
pay  to  said  Treasurer  each  half  year  a  tax  upon  such  deposits; 
and  to  make  to  the  Comptroller  of  the  Currency  not  less  than 


376  NATIONAL  BANKS  [vOL  V 

Easton  V.  State  of  Iowa 

five  reports  during  each  year  (and  special  reports  as  often  as 
he  may  require),  according  to  such  form  as  he  may  require, 
verified  by  the  oath  or  affirmation  of  the  president  or  cashier, 
which  reports  shall  exhibit  in  detail  the  resources  and  lia- 
bilities of  the  association.  The  Comptroller  is  directed  to 
appoint  suitable  persons  to  make  examination  of  the  affairs 
of  every  banking  association,  who  shall  have  power  to  make 
a  thorough  examination  into  all  the  affairs  of  the  association, 
and  in  doing  so  to  examine  any  of  the  officers  or  agents 
thereof,  and  to  make  a  full  and  detailed  report  of  the  condi- 
tion to  the  Comptroller.  Whenever  the  Comptroller  becomes 
satisfied  of  the  insolvency  of  such  bank  he  may,  after  due 
examination  of  its  affairs,  appoint  a  receiver,  who  shall  take 
possession  of  the  assets  of  the  association,  wind  up  its  affairs, 
and  make  ratable  distribution  of  its  assets.  And  severe  pen- 
alties are  imposed  upon  any  officer  or  agent  of  such  associa- 
tion who  violates  any  of  the  provisions  of  the  national  bank 
act. 

It  thus  appears  that  Congress  has  provided  a  symmetrical 
and  complete  scheme  for  the  banks  to  be  organized  under  the 
provisions  of  the  statute. 

It  is  argued  by  the  learned  Attorney  General  on  behalf  of 
the  state  of  Iowa  that  "the  effect  of  the  statute  of  Iowa  is  to 
require  of  the  officers  of  all  banks  within  the  state  a  higher 
degree  of  diligence  in  the  discharge  of  their  duties.  It  gives 
to  the  general  public  greater  confidence  in  the  stability  and 
solvency  of  national  banks,  and  in  the  honesty  and  integrity 
of  their  managing  officers.  It  enables  them  better  to  accom- 
plish the  purposes  and  designs  of  the  general  government,  and 
is  an  aid,  rather  than  impediment,  to  their  utility  and 
efficiency  as  agents  and  instrumentalities  of  the  United 
States." 

But  we  are  unable  to  perceive  that  Congress  intended  to 
leave  the  field  open  for  the  states  to  attempt  to  promote  the 
welfare  and  stability  of  national  banks  by  direct  legislation. 
If  they  had  such  power  it  would  have  to  be  exercised  and 
limited  by  their  own  discretion,  and  confusion  would  nec- 
essarily result  from  control  possessed  and  exercised  by  two 
independent  authorities. 

Nor  can  we  concede  that  by  such  legislation  of  a  state  as 
was  attempted  in  this  instance,  the  affairs  of  a  national  bank, 
or  the  security  of  its  creditors,  would  be  advantageously 
affected.  The  provision  of  the  state  statute  is  expressed  that 
it  is  the  duty  of  the  officers  of  the  bank,  when  they  know  it  is 
insolvent,  to  at  once  suspend  its  active  operations;  for  it  is 
obvious  that  to  refuse  to  accept  deposits  would  be  equivalent 
to  a  cessation  of  business.  Whether  a  bank  is  or  is  not 
actually  insolvent  may  be,  often,  a  question  hard  to  answer. 
There  may  be  good  reason  to  believe  that,  though  temporarily 
embarrassed,  the  bank's  affairs  may  take  a  fortunate  turn. 
Some  of  the  assets   that   cannot  at  once  be   converted   into 
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money  may  be  of  a  character  to  justify  the  expectation  that, 
if  actual  and  open  insolvency  be  avoided,  they  may  be  ulti- 
mately collectible,  and  thus  the  ruin  of  the  bank  and  its 
creditors  be  prevented.  McDonald  v.  Chemical  Nat.  Bank, 
174  U.  S.  610,  43  L.  Ed.  1 106,  19  Sup.  Ct.  Rep.  7^7,  But, 
under  the  state  statute,  no  such  conservative  action  can  be 
followed  by  the  officers  of  the  bank  except  at  the  risk  of  the 
penalties  of  fine  and  imprisonment.  In  such  a  case  the  pro- 
visions of  the  Federal  statute  would  permit  the  Comptroller  to 
withhold  closing  the  bank,  and  to  give  an  opportunity  to 
escape  final  insolvency.  It  would  seem  that  such  an  exercise 
of  discretion  on  the  part  of  the  Comptroller  would,  in  many 
cases,  be  better  for  all  concerned  than  the  unyielding  course 
of  action  prescribed  by  the  state  law.  However,  it  is  not 
our  province  to  vindicate  the  policy  of  the  Federal  statute, 
but  to  declare  that  it  cannot  be  overridden  by  the  policy  of 
the  state. 

Similar  legislation  to  that  of  the  state  of  Iowa  has  been  con- 
sidered and  disapproved  by  the  supreme  courts  of  several  of 
the   other  states. 

Thus,  in  Com.  ex  rel.  Torrey  v.  Ketner,  92  Pa.  372,  37 
Am.  Rep.  692,  one  Torrey  was  indicted  and  found  guilty 
under  a  charge  that,  as  the  cashier  of  the  First  National  Bank 
of  Ashland,  organized  under  the  laws  of  the  United  States, 
he  had  embezzled  the  moneys  of  the  said  bank  contrary  to  the 
form  of  the  act  of  assembly  of  the  state  of  Pennsylvania,  pre- 
scribing a  penalty  of  fine  and  imprisonment.  A  writ  of 
habeas  corpus  was  allowed  by  the  supreme  court  of  the  state, 
and  the  accused  was  discharged.  That  court,  having  quoted 
the  acts  of  assembly  relied  on,  said: 

"We  are  spared  further  comment  upon  these  acts,  for  the 
reason  that  they  have  no  application  to  national  banks. 
Neither  of  them  refers  to  national  banks  in  terms,  and  we 
must  presume  that  when  the  legislature  used  the  words  'any 
bank'  that  it  referred  to  banks  created  under  and  by  virtue  of 
the  laws  of  Pennsylvania.  The  national  banks  are  the 
creatures  of  another  sovereignty.  They  were  created  and  are 
now  regulated  by  the  acts  of  Congress.  When  our  acts  of 
i860  and  1861  were  passed  there  were  no  national  banks,  nor 
even  a  law  to  authorize  their  creation.  When  the  act  of  1878 
was  passed,  Congress  had  already  defined  and  punished  the 
offense  of  embezzlement  by  the  officers  of  such  banks.  There 
was  therefore  no  reason  why  the  state,  even  if  it  had  the 
power,  should  legislate  upon  the  subject.  Such  legislation 
could  only  produce  uncertainty  and  confusion,  as  well  as  a 
conflict  of  jurisdiction.  In  addition,  there  would  be  the  pos- 
sible danger  of  subjecting  an  offender  to  double  punishment, 
an  enormity  which  no  court  would  permit,  if  it  had  the  power 
to  prevent  it.  An  act  of  assembly  prescribing  the  manner  in 
which  the  business  of  all  banks  shall  be  conducted,  or  limit- 
ing the  number  of  the  directors  thereof,  could  not  by  impli- 
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cation  be  extended  to  national  banks,  for  the  reason  that  the 
affairs  of  such  banks  are  exclusively  under  the  control  of  Con- 
gress. Much  less  can  we,  by  mere  implication,  extend  penal 
statutes  like  those  of  1861  and  1878  to  such  institutions.  The 
offense  for  which  the  relator  is  held  is  not  indictable,  either 
at  common  law  or  under  the  statutes  of  Pennsylvania.  We 
therefore  order  him  to  be  discharged." 

In  Allen  v.  Carter,  119  Pa.  192,  13  Atl.  70,  the  question  was 
whether  a  state  law,  which  forbade  ''any  cashier  of  any  bank 
from  engaging,  directly  or  indirectly,  in  the  purchase  or  sale 
of  stock,  or  in  any  other  profession,  occupation,  or  calling 
other  than  his  duty  as  cashier,"  and  which  declared  the 
same  to  be  a  misdemeanor,  was  applicable  to  the  cashier  of 
a  national  bank,  and  it  was  held  that  it  was  not  so  applicable, 
the  court  saying,  among  other  things: 

"The  national  banking  act  and  its  supplements  create  a 
complete  system  for  the  government  of  those  institutions. 
Conceding  the  power  of  Congress  to  create  this  system,  I 
am  unable  to  see  how  it  can  be  regulated  or  interfered  with 
by  state  legislation.  The  act  of  i860,  if  applied  to  national 
banks,  imposes  a  disqualification  upon  cashiers  of  such  insti- 
tutions where  none  has  been  imposed  by  act  of  Congress.  If 
the  state  may  impose  one  qualification  upon  the  cashiers, 
why  not  another.-*  If  upon  the  cashier,  why  not  upon  the 
president  or  other  officer.?  Nay,  further,  suppose  the  legisla- 
ture should  declare  that  no  person  should  be  a  bank  director 
unless  he  has  arrived  at  fifty  years  of  age,  or  should  be  the 
owner  of  one  hundred  shares  of  stock,  could  we  apply  such 
an  act  to  national  banks .''  If  so,  such  institutions  would  have 
a  precarious  existence.  They  would  be  liable  to  be  interfered 
with  at  every  step,  and  it  might  not  be  long  before  the 
whole  national  banking  system  would  have  to  be  thrown  aside 
as  so  much   worthless  lumber." 

People  V.  Fonda,  62  Mich.  401,  29  N.  W.  26,  was  a  case 
wherein  a  clerk  of  a  national  bank  was  prosecuted  in  a  state 
court  and  found  guilty  of  larceny  and  embezzlement  of  the 
funds  of  the  bank  under  the  statute  of  the  state.  But 
it  was  held  by  the  supreme  court  of  the  state  that  the  offense 
was  within  the  laws  of  the  United  States,  and  that,  accordingly, 
the  state  court  was  without  jurisdiction.  It  was  said  by  the 
court — in  view  of  §  711  of  chapter  12  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat.  1901,  p.  577),  in  the 
following  terms:  "The  jurisdiction  vested  in  the  courts  of 
the  United  States  in  the  cases  and  proceedings  hereinafter 
mentioned  shall  be  exclusive  of  the  courts  of  the  several 
states:  First,  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States" — that  Congress,  by  law, 
created  the  national  banking  system,  and  provided  for  its 
internal  workings,  and  prescribed  a  punishment  for  the  offense 
charged  against  the  defendant.  It  seems,  clearly,  the  case  is 
one  falling  within    §  711,   above  quoted,   and    that    by  the 
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Federal  law  itself  the  jurisdiction  of  the  state  is  expressly  ex- 
cluded. Chancellor  Kent,  in  his  Commentaries  (i  Com.  400), 
says:  "In  judicial  matters  the  concurrent  jurisdiction  of  the 
state  tribunals  depends  altogether  upon  the  pleasure  of  Con- 
gress, and  may  be  revoked  and  extinguished  whenever  they 
think  proper,  in  every  case  in  which  the  subject-matter  can 
constitutionally  be  made  cognizable  in  the  Federal  courts; 
and  that,  without  an  express  provision  to  the  contrary,  the 
state  courts  will  retain  a  concurrent  jurisdiction  in  all  cases 
where  they  had  jurisdiction  originally  over  the  subject- 
matter;"  and  accordingly  the  judgment  of  the  trial  court  was 
reversed  and  the  prisoner  discharged. 

In  Com.  V.  Felton,  loi  Mass.  204,  the  defendant  was  charged 
with  being  an  accessory  to  an  embezzlement  by  an  officer  of 
a  national  bank,  and  it  was  said  by  the  court: 

"The  difficulty  in  the  way  of  holding  the  defendant  upon 
the  present  indictment  is  that  the  act  of  Congress  has  taken 
the  crime  of  the  principal  out  of  our  jurisdiction.  Our  courts 
cannot  deal  with  him  upon  that  charge." 

A  law  of  the  state  of  Kansas  provided  that  no  bank  should 
receive  deposits  when  it  was  insolvent,  and  prescribed  a  pun- 
ishment for  a  violation  of  that  provision  by  any  officer  or 
agent  of  such  bank;  but  it  was  held  by  the  supreme  court  of 
that  state  that  the  provisions  of  the  state  law  had  no  applica- 
tion to  national  banks  and  that  the  penalties  prescribed  were 
not  operative  as  against  officers  of  national  banks.  State  v. 
Menke,  56  Kan.  77,  42  Pac.  350. 

The  same  view  has  prevailed  in  the  lower  Federal  courts. 
In  Sutton  Mfg.  Co.  v.  Hutchinson,  11  C.  C.  A.  320,  24  U.  S. 
App.  141;,  63  Fed.  501.  it  was  said  by  the  circuit  court  of 
appeals,  through  Mr.  Justice  Harlan: 

"A  corporation  is  not  required  by  any  duty  it  owes  to 
creditors  to  suspend  operations  the  moment  it  becomes 
financially  embarrassed,  or  because  it  may  be  doubtful  whether 
the  objects  of  its  creation  can  be  attained  by  further  effort 
upon  its  part.  It  is  in  the  line  of  right  and  of  duty  when 
attempting,  in  good  faith,  by  the  exercise  of  its  lawful  powers 
and  by  the  use  of  all  legitimate  means,  to  preserve  its  active 
existence,  and  thereby  accomplish  the  objects  for  which  it 
was  created." 

In  Re  Waite,  81  Fed.  359,  it  was  held  by  the  circuit  court 
of  the  United  States  for  the  district  of  Iowa  that  a  pension 
examiner  of  the  United  States  was  not  liable  to  a  criminal 
prosecution  in  the  courts  of  a  state  for  acts  done  by  him  in 
his  official  capacity.     In  the  opinion  it  was  said: 

"The  question  which  marks  the  limit  of  the  state  jurisdic- 
tion is  whether  the  person  sought  to  be  called  to  account  was 
acting  under  the  authority  of  the  United  States  when 
the  acts  complained  of  were  done,  in  and  about  a 
subject-matter  within  Federal  jurisdiction,  ...  for 
the    criminal    statutes    of    the    state    are    not     applicable 
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to  acts  done  within  the  plane  of  Federal  jurisdiction  and 
under  the  authority  of  the  United  States.  Whenever  it  is 
made  to  appear  in  a  criminal  case  pending  in  the  state  court 
that  the  acts  charged  in  the  indictment  were  done  by  the 
defendant  as  an  officer  or  agent  of  the  United  States  in  and 
about  a  matter  within  Federal  control,  .  .  .  then  it  is 
made  to  appear  that  the  state  court  is  asked  to  assume  a  juris- 
diction which  it  cannot  rightfully  exercise;  and  if  that 
court  entertains  the  case  and  proceeds  to  adjudicate  on  the 
question  of  the  extent  of  the  authority  possessed  by  the  officers 
of  the  United  States,  .  .  .  testing  the  same  by  the  pro- 
visions of  state  statutes,  ...  it  proceeds  at  the  peril  of 
having  its  jurisdiction  questioned  and  denied." 

So,  in  Re  Thomas,  82  Fed.  304,  i*.  was  held  by  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Ohio 
that  the  governor  of  the  soldier's  home  at  Dayton,  Ohio,  in 
serving  to  the  inmates,  as  food,  oleomargarine  furnished  by 
the  government,  is  not  subject  to  the  law  of  the  state  pre- 
scribing the  manner  in  which  oleomargarine  shall  be  used  in 
eating  houses,  because  his  act  is  that  of  the  government  of  the 
United  States  within  its  constitutional  powers,  and  wholly 
beyond  the  control  or  regulation  of  the  legislature  of  the  state. 

This  judgment  was  affirmed  by  this  court  in  Ohio  v. 
Thomas,  173  U.  S.  276,  43  L.  Ed.  699,  19  Sup.  Ct.  Rep.  4=13. 

A  leading  case  in  which  this  court  had  occasion  to  consider 
the  limitation  of  legislation  by  a  state  affecting  a  subject 
within  the  scope  of  action  by  Congress  is  that  of  Prigg  v. 
Pennsylvania,  16  Pet.  539,  10  L.  Ed.  1060,  from  which  we 
quote  the  following  observations: 

"If  Congress  have  a  constitutional  power  to  regulate  a  par- 
ticular subject,  and  they  do  actually  regulate  it  in  a  given 
manner  and  in  a  certain  form,  it  cannot  be  that  the  state 
legislatures  have  a  right  to  interfere,  and,  as  it  were,  by  way 
of  complement  to  the  legislation  of  Congress,  to  prescribe 
additional  regulations,  and  what  they  may  deem  auxiliary  pro- 
visions for  the  same  purpose.  In  such  a  case,  the  legislation 
of  Congress,  in  what  it  does  prescribe,  manifestly  indicates 
that  it  does  not  intend  that  there  shall  be  any  further  legis- 
lation to  act  upon  the  subject-matter.  Its  silence  as  to  what 
it  does  not  do  is  as  expressive  of  what  its  intention  is  as  the 
direct  provisions  made  by  it." 

On  the  immediate  subject  of  control  over  national  banks, 
it  was  said,  in  Farmers'  &  M.  Nat.  Bank  v.  Dearing,  91  U.  S. 
29,  23  L.  Ed.  196: 

"The  states  can  exercise  no  control  over  them  [national 
banks],  nor  in  anywise  affect  their  operation,  except  in  so  far 
as  Congress  may  see  proper  to  permit.  Anything  beyond  this 
is  'an  abuse,  because  it  is  the  usurpation  of  power  which  a 
single  state  cannot  give. '  .  .  .  'The  estates  have  no  power, 
by  taxation  or  otherwise,  to  .  .  .  burden,  or  in  any  man- 
ner control,  the  operation   of  constitutional  laws  enacted  by 
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Congress  to  carry   into  execution  the   powers  vested  in  the 
general  government.'  " 

This  subject  has  received  recent  and  careful  consideration 
in  the  case  of  Davis  v.  Elmira  Sav.  Bank,  i6i  U.  S.  275,  40  L. 
Ed.  700,  16  Sup.  Ct.  Rep.  502,  twice  argued  in  this  court. 
The  legislature  of  the  state  of  New  York  had  provided  by  law 
that  savings  banks,  organized  under  the  laws  of  that  state, 
should  have  a  preference  as  depositors  in  banks  in  case  of  the 
insolvency  of  such  banks,  and  it  was  sought  to  apply  this  pro- 
vision to  the  case  of  a  deposit  by  a  savings  bank  in  a  national 
bank  which  had  subsequently  become  insolvent.  But  this 
court  held  that  such  a  provision  could  not  be  extended  by  a 
state  to  national  banks,  because  it  was  repugnant  to  that  pro- 
vision of  the  national  banking  act  which  requires  the  assets 
of  an  insolvent  national  bank  to  be  ratably  distributed  among 
its  creditors.  In  the  opinion  of  the  court,  by  Mr.  Justice 
White,  it  was  said: 

"National  banks  are  instrumentalities  of  the  Federal  gov- 
ernment, created  for  a  public  purpose,  and  as  such  necessarily 
subject  to  the  paramount  authority  of  the  United  States.  It 
follows  that  an  attempt  by  a  state  to  define  their  duties  or 
control  the  conduct  of  their  affairs  is  absolutely  void,  wherever 
such  attempted  exercise  of  authority  expressly  conflicts  with 
the  laws  of  the  United  States,  and  either  frustrates  the  pur- 
pose of  the  national  legislation  or  impairs  the  efficiency  of 
these  agencies  of  the  Federal  government  to  discharge  the 
duties  for  the  performance  of  which  they  were  enacted.  These 
principles  are  axiomatic,  and  are  sustained  by  the  repeated 
adjudications  of  this  court." 

Our  conclusions,  upon  principle  and  authority,  are  that 
Congress,  having  power  to  create  a  system  of  national  banks, 
is  the  judge  as  to  the  extent  of  the  powers  which  should  be 
conferred  upon  such  banks,  and  has  the  sole  power  to  regulate 
and  control  the  exercise  of  their  operations;  that  Congress 
has  directly  dealt  with  the  subject  of  insolvency  of  such  banks 
by  giving  control  to  the  Secretary  of  the  Treasury  and  the 
Comptroller  of  the  Currency,  who  are  authorized  to  suspend 
the  operations  of  the  banks  and  appoint  receivers  thereof 
when  they  become  insolvent,  or  when  they  fail  to  make  good 
any  impairment  of  capital;  that  full  and  adequate  provisions 
have  been  made  for  the  protection  of  creditors  of  such  institu- 
tions by  requiring  frequent  reports  to  be  made  of  their  con- 
dition, and  by  the  power  of  visitation  by  Federal  officers;  that 
it  is  not  competent  for  state  legislatures  to  interfere,  whether 
with  hostile  or  friendly  intentions,  with  national  banks  or 
their  officers  in  the  exercise  of  the  powers  bestowed  upon 
them  by  the  general  government. 

Cross  V.  North  Carolina,  132  U.  S.  131,  33  L.  Ed.  287,  10 
Sup.  Ct.  Rep.  47,  was  a  case  wherein  this  court  pointed  out 
the  distinction  between  crimes  defined  and  punishable  at 
common  law  or  by  the  general  statutes  of  a  state  and   crimes 
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and  offenses  cognizable  under  the  authority  of  the  United 
States;  and  accordingly  it  was  held  that  the  crime  of  forging 
promissory  notes,  purporting  to  be  made  by  individuals,  and 
made  payable  to  or  at  a  national  bank,  was  a  distinct  and 
separate  offense,  indictable  under  the  laws  of  the  state. 

Undoubtedly  a  state  has  the  legitimate  power  to  define  and 
punish  crimes  by  general  laws  applicable  to  all  persons  within 
its  jurisdiction.  So,  likewise,  it  may  declare,  by  special  laws, 
certain  acts  to  be  criminal  offenses  when  committed  by  officers 
or  agents  of  its  own  banks  and  institutions.  But  it  is  without 
lawful  power  to  make  such  special  laws  applicable  to  banks 
organized  and  operating  under  the  laws  of  the  United  States. 

It  was  by  failing  to  observe  the  distinction,  between  the 
two  classes  of  cases  that,  we  think,  the  courts  below  fell  into 
error. 

The  judgment  of  the  Supreme  Court  of  Iowa  is  reversed, 
and  the  cause  is  remanded  to  that  court  to  take  further  action 
not  inconsistent  with  the  opinion  of  this  court. 
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(Court  of  Appeals  of  New  York,  Jan.  20,  1903.) 
[66  N.  E.  Rep.  16.] 

National  Banks— Attachment — Statute.* 

Rev.    St.  U.  S.  I  5242  [U.  S.  Corap.    St.  1901,    p.  3517],  prohibiting 
an  attachment  before  judgment  against  a  national  bank  by  any  state 
court,    prohibits    an    attachment    against  a    national   bank,  whether 
solvent  or  insolvent. 
Same — Same — Same — Repeal. 

Act  Cong.  July  12,  1882  [U.  S.  Comp.  St.  1901,  p.  3457]  providing 
that  jurisdiction  for  suits  against  national  banks,  except  suits  be- 
tween them  and  the  United  States,  or  its  officers  and  agents,  shall  be 
the  same  as  jurisdiction  for  suits  against  banks  not  authorized  by 
any  law  of  the  United  States,  and  repealing  all  acts  inconsistent 
therewith,  did  not  repeal  the  earlier  acts  of  congress  prohibiting 
attachments  against  national  bank  associations,  and  was  designed 
only  to  prescribe  the  place  where,  and  the  courts  in  which,  such 
actions  could  be  prosecuted,  and  was  not  intended  to  so  regulate  the 
method  of  commencing  an  action  as  to  enable  a  state  court  to  acquire 
jurisdiction  over  the  property  of  a  national  bank  without  acquiring 
jurisdiction  over  the  bank  itself. 

Appeal  from  supreme  court,  appellate  division,  First 
department. 

Action  by  Henry  Van  Reed  against  the  People's  National 
Bank  of  Lebanon,  Pa.  From  an  order  of  the  appellate 
division  (73  N.  Y.  Supp.  514)  reversing  an  order  of  the  special 
term  denying  a  motion  to  vacate  an  attachment,  and  granting 
said  motion,  plaintiff  appeals.     Affirmed. 

On  the  6th  of  September,  1901,  a  warrant  of  attachment 
was  issued  in  this  action  against  the  property  of  the  defend- 
ant, a  solvent  national  bank,  organized  under  the  laws  of  the 
United  States,  located  and  carrying  on  business  in  the  state 
of  Pennsylvania.  The  defendant  moved  at  special  term  to 
vacate  the  attachment  upon  the  ground  that  it  was  issued 
against  a  national  bank,  contrary  to  the  statutes  of  the 
United  States,  but  the  motion  was  denied.  Upon  appeal  to 
the  appellate  division  tha  order  denying  the  motion  was  re- 
versed, and  the  motion  granted,  two  of  the  justices  dissenting; 
bat  have  was  givea  t3  appeal  to  this  court,  and  the  following 
questions  were  certified  to  us  for  decision:  "First.  Is  the 
defendant  exempt  from  attachment  before  judgment  under 
section  5242  of  the  United  States  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  3517].-*  Second.  Are  the  rights  claimed 
by  the  plaintiff,  to  attachment  against  the  defendant  before 
judgment,  and  to  the  jurisdiction  thereby  acquired,  preserved, 

*See  Willard  Mfg.  Co.  v.  Merchants'  Nat.  Bank  (N.  Car.),  4  Bank. 
Cas.  558,  and  foot-note. 
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and  given  by  section  4  of  the  act  of  congress  of  July  12,  1882 
[U.  S.  Comp.  St.  1901,  p.  3457]?" 

Carlton  B.  Pierce,  for  appellant. 

Percy  S.  Dudley  and   George  B.  Woomer,  for  respondent. 

VANN,  J.  The  questions  certified  depend  upon  the  con- 
struction of  certain  statutes  of  the  United  States,  and  such 
construction  will  be  aided  by  investigating  their  history.  By 
section  52  of  the  national  currency  act,  approved  June  3, 
1864,  all  transfers,  assignments,  etc.,  made  in  contemplation 
of  insolvency  by  a  banking  association  organized  under  the 
act,  were  declared  void.  Section  57  of  the  same  act,  after 
naming  the  courts  (including  various  state  courts)  in  which 
actions  might  be  brought  against  national  banks,  continued 
as  follows:  ** Provided,  however,  that  all  proceedings  to  enjoin 
the  comptroller  under  this  act  shall  be  had  in  a  circuit,  district, 
or  territorial  court  of  the  United  States,  held  in  the  district 
in  which  the  association  is  located."  13  Stat.  116,  c.  106,  §§ 
52,  57.  By  the  act  of  March  3,  1873,  section  57  of  said  act 
was  amended  by  adding  thereto  the  following:  "And  pro- 
vided further,  that  no  attachment,  injunction,  or  execution 
shall  be  issued  against  such  association,  or  its  property,  be- 
fore final  judgment  in  any  such  suit,  action,  or  proceeding  in 
any  state,  county,  or  municipal  court."  17  Stat.  603,  cl. 
269,  §  2.  By  the  act  to  revise  and  consolidate  the  statutes  of 
the  United  States  in  force  on  the  ist  day  of  December,  1873, 
approved  June  22.  1874,  section  52  of  the  original  act  and 
said  amendment  of  section  57  were  consolidated  in  section 
5242  by  attaching  the  latter  at  the  end  of  the  former,  but  not 
in  the  form  of  a  proviso.  Rev.  St.  U.  S.  §  5242  [U.  S.  Comp. 
St.  1901,  p.  3517].  The  only  other  statute  that  is  claimed  to 
have  any  bearing  upon  the  questions  presented  is  an  act  to 
enable  national  banking  associations  to  extend  their  corporate 
existence,  approved  July  12,  1882.  22  Stat.  162,  c.  290  [U.  S. 
Comp.  St.  1901,  p.  3457].  By  section  4  of  that  act  the  rights 
and  privileges,  as  well  as  the  duties  and  liabilities,  of  any 
banking  association  extending  the  period  of  its  succession  in 
accordance  with  the  act,  are  preserved,  with  this  proviso: 
**That  the  jurisdiction  for  suits  hereafter  brought  by  or 
against  any  association  established  under  any  law  providing 
for  national  banking  associations,  except  suits  between  them 
and  the  United  States,  or  its  officers  and  agents,  shall  be  the 
same  as,  and  not  other  than,  the  jurisdiction  for  suits  by  or 
against  banks  not  organized  under  any  law  of  the  United 
States,  which  do  or  might  do  banking  business  where  such 
national  banking  associations  may  be  doing  business  when 
such  suits  may  be  begun;  and  all  laws  and  parts  of  laws  of  the 
United  States  inconsistent  with  this  proviso  be,  and  the  same 
are  hereby,  repealed," 

In  1880  the  right  to  issue  an  attachment  against  the  prop- 
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erty  of  a  solvent  national  bank  was  sustained  by  this  court 
upon  the  ground  that  the  prohibition  of  section  5242  applies 
only  to  insolvent  corporations,  or  those  about  to  become  so. 
Robinson  v.  Bank,  81  N.  Y.  381;,  392,  37  Am.  Rep.  S08.  In 
1883  the  right  to  issue  an  attachment  against  the  property  of 
an  insolvent  national  bank  was  denied  by  this  court.  It  was 
further  held  that  section  5242  was  not  repealed  by  the  act  of 
July  12,  1882,  because  the  latter  relates  to  the  jurisdiction  of 
courts  to  entertain  suits,  and  the  former  to  particular  proceed- 
ings in  such  suits.  Raynor  v.  Bank,  93  N.  Y.  371.  In  1887 
the  subject  was  considered  by  the  supreme  court  of  the  United 
States.  Bank  v.  Mixter,  124  U.  S.  721,  8  Sup.  Ct.  718,  31 
L.  Ed.  567.  In  that  case  it  appeared  that  a  national  bank 
became  embarrassed  on  the  20th  of  November,  1881,  "and 
was  placed  in  charge  of  a  bank  examiner,  in  whose  control  it 
remained  until  March  18,  1882,  when  its  doors  were  opened 
for  business  with  the  consent  of  the  comptroller  of  the  cur- 
rency." In  March  and  April,  1881.  while  it  was  a  going  con- 
cern, and,  so  far  as  appears,  solvent,  attachments  were  issued 
against  its  property,  and  it  was  held  that  they  were  void. 
The  broad  doctrine  was  laid  down  by  Chief  Justice  Waite, 
with  whom  all  the  justices  concurred,  that  an  attachment  could 
not  issue  out  of  a  state  court  against  the  Droperty  of  a  national 
banking  association,  whether  solvent  or  insolvent.  The  court 
said:  "The  fact  that  the  amendment  of  1873  in  relation  to 
attachments  and  injunctions  in  state  courts  was  made  a  part 
of  section  5242  shows  the  opinion  of  the  revisers  and  of  con- 
gress that  it  was  germane  to  the  other  provision  incorporated 
in  that  section,  and  was  intended  as  an  aidto  the  enforcement 
of  the  principle  of  equality  among  the  creditors  of  an  insol- 
vent bank.  But  however  that  may  be,  it  is  clear  to  our  minds 
that,  as  it  stood  originally  as  part  of  section  ^7  after  1873,  and 
as  it  stands  now  in  the  Revised  Statutes,  it  operates  as  a 
prohibition  upon  all  attachments  against  national  banks  under 
the  authority  of  the  state  courts.  That  was  evidently  its 
purpose  when  first  enacted,  for  it  was  part  of  a  section  which, 
while  providing  for  suits  in  the  courts  of  the  United  States 
or  of  the  state,  as  the  plaintiff  might  elect,  declared  in  express 
terms  that, if  the  suit  was  begun  in  a  state  court,  no  attach- 
ment should  issue  until  after  judgment-  The  form  of  its  re- 
enactment  in  the  Revised  Statutes  does  not  change  its  meaning 
in  this  particular.  It  stands  now,  as  it  did  originally,  as  the 
paramount  law  of  the  land  that  attachments  shall  not  issue 
from  state  courts  against  national  banks,  and  writes  into  all 
state  attachment  laws  an  exception  in  favor  of  national  banks. 
Since  the  act  of  1873  all  the  attachment  laws  of  the  state 
must  be  read  as  if  they  contained  a  provision  in  express  terms 
that  they  were  not  to  apply  to  suits  against  a  national  bank." 
Page  726,  124  U.  S.,  page  720,  8  Sup.  Ct..  and  page  567,  31 
L.  Ed.  It  v/as  also  held  that  the  act  of  July  12,  1882,  did 
not  repeal  the  provision  by  which  the  remedy  of  attachment 

5  Bkg  Cas— 25 
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is  taken  away  altogether,  so  that  it  "cannot  be  used  under 
any  circumstances. "  In  1889  the  subject  was  considered  by 
the  court  of  appeals  for  the  third  time,  in  an  action  in  which 
an  attachment  had  been  issued  against  a  national  bank  on  the 
i8th  of  June,  1887,  and  a  receiver  of  the  bank  was  appointed 
nine  days  later.  The  special  term  denied  the  motion  to 
vacate,  but  the  general  term  reversed  and  vacated  the  attach- 
ment. Upon  appeal  this  court  affirmed  "on  the  authority  of 
Bank  v.  Mixter,"  supra.  Bank  of  Montreal  v.  Fidelity  Nat. 
Bank  (Sup.)  i  N.  Y.  Supp.  852;  Id.,  112  N.  Y.  667,  20  N.  E. 
414.  Assuming  that  the  banking  association  in  that  case 
was  insolvent  when  the  attachment  was  granted,  still  it  is  to 
be  observed  that  this  court  did  not  cite  its  own  Raynor 
Case,  which  involved  an  insolvent  bank,  as  the  authority  for 
its  judgment,  but  cited  the  Mixter  Case,  in  which  it  was  held 
that  an  attachment  against  a  national  bank,  whether  solvent  or 
insolvent,  is  void.  We  think,  and  such  is  the  recollection  of 
Judge  Gray,  the  only  member  of  the  present  court  who  par- 
ticipated in  that  decision,  that  it  was  the  intention  of  this  court 
to  yield  its  previous  views  to  those  expressed  by  the  supreme 
court  of  the  United  States  upon  the  subject.  All  the  courts 
of  last  resort  in  the  different  states  that  have  passed  upon  the 
question  have  held  that  the  prohibition  of  the  federal  statute 
applies  to  all  national  banks,  regardless  of  their  pecuniary 
condition.  Freeman  Mfg.  Co.  v.  National  Bank  of  the  Re- 
public, 160  Mass.  398,  35  N.  E.  86c;;  Bank  v.  Berry,  91  Ga. 
264,  18  S.  E.  137;  Bank  v.  La  Due,  39  Minn.  415,  40  N.  W. 
367;  Dennis  v.  Bank,  127  Cal.  453,  59  Pac.  777,  78  Am.  St. 
Rep.  79;  Safford  v.  Bank.  61  Vt.  373,  17  Atl.  748;  Rosenhein 
Real  Estate  Co.  v.  Southern  National  Bank  (Tenn.)  46  S. 
W.  1026.  The  same  conclusion  was  reached  by  the  circuit 
court  of  the  United  States  for  the  Southern  district  of  New 
York.     Garner  v.  Bank  (C.  C.)  66  Fed.  369. 

The  power  to  create  national  banks  carries  with  it  the 
power  to  protect  them  by  conferring  special  rights,  privileges, 
and  immunities.  In  1873  congress  evidently  thought  that  the 
efficiency  of  these  institutions  might  be  impaired  if  attach- 
ments were  issued  out  of  the  state  courts  against  their  prop- 
erty, and  it  therefore  prohibited  such  writs,  among  others, 
altogether.  The  only  question  before  us  is  whether  that  is  still 
the  effect  of  the  acts  of  congress  as  they  now  stand.  While 
the  use  of  the  words,  "such  association"  in  section  5242  [U. 
S.  Comp.  St.  1901,  p.  3517]  would  justify  the  construction  con- 
tended for  by  the  appellant,  that  the  prohibition  is  confined 
to  associations  which  have  committed  an  act  of  insolvency, 
the  court  of  last  resort  for  the  construction  of  federal  statutes 
has  decided  the  other  way,  and  we  are  bound  by  its  con- 
clusion. Bank  v.  Mixter,  supra.  We  do  not  think  the  opin- 
ion that  that  case  is  obiter  so  far  as  it  applies  to  a  solvent 
bank,  for,  as  we  understand  the  statement  of  facts,  the  Pacific 
National  Bank  was  solvent  when  the  attachments  were  issued 
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against  it.  While  it  became  embarrassed,  six  or  seven  months 
later,  it  does  not  appear  that  it  was  insolvent  or  had  com- 
mitted an  act  of  insolvency,  or  had  done  anything  in  con- 
templation of  insolvency,  when  the  attachments  were  issued 
or  levied.  The  chief  justice  obviously  did  not  write  an 
elaborate  opinion  to  show  that  an  attachment  could  not  issue 
against  an  insolvent  bank,  for  that  was  not  open  to  question. 
It  has  always  been  conceded  that  the  statute  at  least  prohibits 
an  attachment  against  an  insolvent  bank,  but  the  question 
considered  and  decided  was  whether  an  attachment  could  be 
issued  against  a  solvent  bank.  That  was  a  live  question,  still 
open  in  that  court,  and  there  is  no  suggestion,  either  in  the 
statement  of  facts  or  the  opinion,  indicating  that  the  court 
regarded  the  question  before  it  as  different  from  the  question 
now  before  us.  The  first  question  certified  to  us  should 
therefore  be  answered  in  the  affirmative. 

The  second  question  involves  the  effect  of  the  act  of 
July  12,  1882,  but  this  requires  no  discussion,  as  it  has  already 
been  held  by  the  supreme  court  of  the  United  States,  as  well 
as  by  ourselves,  that  said  act  did  not  repeal  the  earlier  acts 
of  congress  prohibiting  attachments  against  national  banks. 
Bank  v.  Mixter,  supra;  Raynor  v.  Bank,  supra. 

The  argument  is  made  that  if  the  defendant  had  been  a 
foreign  state  bank,  with  funds  here,  our  courts  could  have 
acquired  jurisdiction  in  rem  through  the  process  of  attach- 
ment, and  that  hence  the  same  jurisdiction  exists  over  the 
property  of  a  foreign  national  bank  situated  in  this  state. 
This  construction  of  the  later  act,  however,  would  violate 
the  spirit  of  all  the  acts  relating  to  the  subject,  when  read 
together.  We  agree  with  the  appellate  division  that  "the  act 
of  1882  was  intended  to  prescribe  the  forum  for  litigations  by 
and  against  national  banks,  and  does  not  relate  to  provisional 
remedies  to  be  had  in  such  actions.  It  was  designed  to  pre- 
scribe the  place  where,  and  the  courts  in  which,  such  actions 
may  be  prosecuted,  but  it  was  not  intended  to  regulate  the 
procedure  in  such  actions,  when  brought."  Nor,  we  might 
add,  was  it  intended  to  so  regulate  the  method  of  commenc- 
ing an  action  as  to  enable  a  state  court  to  acquire  jurisdiction 
oyer  the  property  of  a  national  bank  without  acquiring  juris- 
diction of  the  bank  itself. 

We  think  that  the  order  appealed  from  should  be  affirmed, 
with  costs;  that  the  first  question  certified  should  be  answered 
in  the  affirmative,  and  the  second  in  the  negative. 

PARKER,    C.     J.,    and     GRAY,     O'BRIEN,     HAIGHT, 
MARTIN,  and  CULLEN,  JJ.,  concur. 
Order  affirmed. 
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{Court  of  Appeals  of  3Iarylatid,Jan.  22,  1903.) 
[54  AtL  Rep.  88.] 

Negotiable  Instrumsnts — Notice  of  Infirmity. 

Code,  art.  13,  'i  75,  relative  to  negotiable  instruments,  provides 
that  in  order  to  constitute  notice  of  an  infirmity  in  an  instrument, 
or  defect  in  the  title  of  the  person  negotiating  the  same,  the  per- 
son to  whom  it  is  negotiated  must  have  had  knowledge  of  the  defect: 
held  that,  in  an  action  on  a  note  by  an  indorsee  thereon,  a  plea  in- 
terposed by  the  maker  that  the  notes  were  procured  by  the  fraud  of 
the  payee,  and  delivered  to  the  plaintiff  in  breach  of  faith,  was  in- 
sufficient, for  failing  to  charge  that  plaintiff  took  the  notes  with 
knowledge  of  the  fraud  or  breach  of  faith. 
Same — Parol  Agreement. 

Recovery  by  an  indorsee  of  a  note,  as  against  the  maker,  could   not 
be  defeated  by  showing  an    agreement    between    the   original  parties 
that  the  same  was  not  to  be  negotiated,  whether    the  agreement    was 
written  or  oral. 
Same. 

One  to  whom  notes  are  delivered  by    the  payee  as   collateral  is  pre- 
sumed to  be  a  holder  for  value. 
Same— Subsequent  Holders. 

Under  the  express    provisions  of  Code,    art.    13,    §    77,    relative    to 
negotiable  instruments,  a  holder  under  a  holder  in  due  course  has  all 
the  latter's  rights. 
Same — Rights  of  Holder  of  Accommodation  Note. 

Under  the  express  provisions  of    Code,  art.  13,  §  48,    the    maker    of 
an  accommodation  note  is  liable  to  a  bona  fide   holder,  notwithstand- 
ing such  holder,  at  the  time  of  taking  the  instrument,    knew  him    to 
be  only  an  accommodation  party. 
Same — Notice  of  infirmity. 

Breach  of  an  agreement  which  forms    the    consideration    of   a  note 
is  no  defense  against  an  indorsee  who  took  the  note  for   value  before 
maturity,    though    he    had  knowledge    of  the  contract,  unless  he  was 
also  informed  of  the  breach. 
Same— Authority  of  Corporate  Officers. 

Notes  indorsed  by  the  secretary  and  treasurer  of  a  corporation  were 
properly  received  in  evidence  as  indorsed  by  the  corporation,  where 
it  was  shown  that  the  corporation  was  accustomed  to  receive  notes, 
checks,  and  drafts  which  were  habituall3'  indorsed  by  the  secretary 
and  treasurer  under  the  same  circumstances  and  in  the  manner  that 
the  notes  in  question  were  indorsed. 
Demurrers. 

Where  a  demurrer  to  a  plea  has  been  properly  sustained,  the  exclu- 
sion of  facts  alleged  therein,    when  offered   in  evidence,  is  not  preju- 
dicial to  defendant. 
Notice  to  Bank  Director  Not  Notice  to  Bank. 

Notice  to  a  director  ot  a  banking  corporation  privately,  or  acquired 
by    him    generally    through    channels  open  to  all  persons,  and  which 
he  does  not  communicate  to  his  associates    in  the  management  of  the 
corporation,  is  not  binding  on  the  same. 
Cross-Exam  i  nation. 

Where,  in  an  action  on  notes,  it  appeared  that  they  had  been 
pledged  by  the  paj'ee,  and  indorsed  to  plaintiff  b3'  the  pledgee,  and 
defendant,  on  direct  examination  of   plaintiff's  cashier,  had  inquired 
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into  the  circumstances  under  which  plaintiff    took  the  notes  sued  on, 
it  was  proper,  on  cross-examination,  to  permit   plaintiff  to  show  wit- 
ness the  note  for  which  the  notes   sued  on  were  pledged    as   security, 
and  to  admit  the  same  in  evidence. 
Discounting — Evidence. 

On  an  issue  whether  a  certain  note  had  been  discounted  by  a  bank, 
it  was  error  to  admit  a  letter  which  accompanied  the  note  when  it 
was  sent  to  the  bank,  and  which  tended  to  show  that  it  had  been  dis- 
counted ;  the  effect  of  such  letter  being  to  admit  the  unsworn  state- 
ment of  a  third  party. 
Same — Same — Harmless  Error. 

Such  error  was  harmless;  the  party  claiming  that  the  note  was  not 
discounted  not  having    objected   to    the    subsequent  admission  of  an- 
other letter  in  answer  to  the  former,  which  tended  to  show    that    the 
note  had  been  discounted. 
Evidence. 

In  an  action  on  notes  which  had    been    pledged    to    secure    certain 
other  notes,  and  indorsed  by  the  pledgee  to  plaintiff,  it  was  proper  to 
admit  in  rebuttal  evidence  as  to  what  had  been  paid  on  the  principal 
note. 
Same — Passbook. 

The  issue  being  whether    the    note    sued    on    by  plaintiff  bank  had 
been  sold  to  plaintiff,  by  another    bank,    or    merely    discounted,    the 
passbooks  of  the  maker  with  the  first  bank  were  properly  admitted  in 
evidence. 
Same. 

It  was  error  to  allow  an  employee    of  the    first    bank,    who  had  not 
made  any  entries  in  the  passbook,  to  state    that    he    understood    that 
the    entries    therein    showed  a    discount;  the    inference  to  be  drawn 
from  the  entries  being  for  the  jury. 
Same — Harmless  Error. 

The  error  was  harmless,    the    entries    themselves    tending    to  show 
the  discount. 
Notes — Authority  of  Bank  to  Purchase. 

In  an  action  by  a  banking  corporation  on  a  note,  aaginst  the 
maker,  it  is  no  defense  that  the  bank  has  no  authority  to  purchase 
the  note. 

Appeal  from  circuit  court,  Carroll  county;  I.  Thomas  Jones, 
Judge. 

Action  by  the  First  National  Bank  of  Westminster  against 
Levi  Black.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE,  BOYD,   PAGE,    PEARCE,   and  SCHMUCKER.  JJ. 

Charles  E.  Fink,  Roberts  &  Crouse,  and  Guy  W.  Steele, 
for  appellant. 

John  Milton  Reifsnider  and  W.  Burns  Trundle,  for  appellee. 

PEARCE,  J.  This  suit  was  brought  by  the  First  Na- 
tional Bank  of  Westminster  to  recover  from  Levi  Black 
the  amount  due  upon  two  negotiable  promissory  notes 
for  $ioo  each,  made  by  him,  and  payable  to  the  order  of  the 
United  Milk  Producers'  Association  (now  an  insolvent  cor- 
poration) in  6  and  12  months,  respectively,  from  date.  The 
declaration,  which  contains  the  common  counts,  and  a  special 
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count  upon  each  of  said  notes,  alleges  that  they  were  indorsed 
to  the  plaintiff  by  the  payee  before  its  insolvency.  The 
defendant  pleaded  "Never  indebted  as  alleged,"  and  "Never 
promised  as  alleged,"  and  subsequently  filed  lo  additional 
pleas.  The  third  denied  that  the  plaintiff  was  a  corporation 
as  alleged,  and  this,  on  motion,  was  stricken  out  by  the  court, 
because  the  defendant,  having  failed  in  his  previous  pleading 
to  deny  plaintiff's  incorporation,  had  thereby  admitted  it. 
There  was  no  exception  to  this  ruling,  and  none  could  have 
been  sustained.  The  fourth  and  fifth  pleas  denied  that  the 
notes  were  indorsed  as  alleged.  The  sixth  and  seventh  pleas 
denied  that  J.  B.  Councilman,  the  secretary  and  treasurer  of 
the  United  Milk  Producers'  Association  (which  will  hereafter, 
for  brevity,  be  called  the  "Association"),  and  by  whom  the 
alleged  indorsement  was  made,  was  the  agent  of  the  associa- 
tion to  indorse  said  notes  to  the  plaintiff,  or  that  he  had  power 
and  authority  so  to  do.  The  eighth  plea  alleged  that  the 
notes  were  procured  and  negotiated  by  the  fraud  of  said  asso- 
ciation. The  ninth  plea  alleged  that  the  notes  were  given 
to  the  association,  and  were  deposited  by  it  with  the  Old 
Town  Bank  of  Baltimore,  and  by  that  bank  were  delivered 
to  the  plaintiff  in  breach  of  faith.  The  tenth  plea  alleged  an 
agreement  between  the  defendant  and  said  association  that 
these  notes  were  to  be  deposited  by  it  with  the  Old  Town 
Bank  of  Baltimore  as  collateral  security  for  advances  to  be 
made  by  it  to  said  association,  and  that  the  Old  Town  Bank 
was  to  hold,  and  not  to  negotiate,  the  same,  and  that  the  plain- 
tiff, well  knowing  these  facts,  received  said  notes  from  said 
bank.  The  eleventh  plea  alleged  that  said  notes  were  ex- 
ecuted and  delivered  for  the  accommodation  of  said  associa- 
tion, under  the  agreement  set  forth  in  the  tenth  plea,  and 
that  the  plaintiff  took  said  notes,  well  knowing  all  these  facts. 
The  twelfth  plea  alleged  that  the  defendant  had  subscribed 
to  400  shares  of  the  capital  stock  of  said  association,  upon 
condition  that  said  association  would  take  his  milk  and  pay 
him  for  it,  and,  out  of  the  amount  thus  due  him  at  the  end  of 
each  month,  would  deduct  5  per  cent,  of  his  said  subscrip- 
tion, to  be  credited  thereon,  and  that  subsequently  said 
association  requested  him  to  give  to  it  three  notes,  covering 
the  amount  then  unpaid  on  said  subscription,  to  be  deposited 
with  the  Old  Town  Bank  under  the  agreement  stated  in  the 
tenth  plea,  and  that  he  gave  said  notes,  two  of  which  are  the 
same  here  sued  on;  that  for  four  months  this  agreement  was 
carried  out,  and  then  said  association,  without  any  fault  on 
defendant's  part,  refused  to  receive  his  milk  and  pay  him  for 
it,  or  to  credit  anything  upon  his  said  subscription;  and  that 
the  plaintiff  took  said  notes  well  knowing  all  the  terms  and 
conditions  of  said  agreement.  The  plaintiff  joined  issue  on 
the  1st  and  2d  pleas,  traversed  the  4th,  5th,  6th,  and  7th,  and 
demurred  to  the  8th,  gth,  loth,  nth,  and  12th  pleas.  This 
demurrer  was  sustained,  whereupon  issue  was  joined  on   all 
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the  pleas,  and  the  case  went  to  the  jury,  resulting  in  a  verdict 
for  the  plaintiff  for  the  amount  due  on  the  two  notes.  During 
the  trial  nine  exceptions  were  taken  to  rulings  on  the  evi- 
dence, and  one  to  the  ruling  on  the  prayers. 

The  first  question  is  presented  by  the  ruling  on  the 
demurrer.  As  to  the  eighth  and  ninth  pleas,  there  is  no  aver- 
ment in  either  that  the  plaintiff  took  the  notes  with  knowledge 
of  the  fraud  charged  in  one,  or  of  the  breach  of  faith  charged 
in  the  other,  and  there  was  therefore  no  error  in  the  ruling  as 
to  these  pleas.  Banks  v.  McCosker,  82  Md.  518,  M  Atl.  539, 
51  Am.  St.  Rep.  478,  Code,  art.  13,  §  75.  The  tenth  plea 
does  not  aver  that  the  agreement  set  out  therein  was  in  writ- 
ing. In  McSherry  v.  Brooks,  46  Md.  118,  prayers  were  re- 
jected which  sought  to  defeat  recovery  by  an  indorsee  upon 
promissory  notes  because  of  an  alleged  parol  promise  by  the 
payee  to  keep  the  notes  in  his  possession  and  not  pass  them 
away;  the  court  saying,  "This  would  seem  to  be  contrary  to 
all  principal  and  authority,"  and  that  it  was  not  competent 
"to  destroy  their  legal  import  and  operation  by  the  introduc- 
tion of  parol  evidence  that  the  notes  were  not  to  be  negotiated, 
notwithstanding  the  negotiable  terms  employed  on  their  face. " 
But  it  is  not  necessary,  as  was  contended  by  the  appellee,  to 
allege  in  the  declaration  that  the  promise  is  ir  writing.  If  it 
appear  in  proof  at  the  trial  to  be  in  writing,  it  is  sufficient  for 
its  admission.  Ecker  v.  Bohn,  45  Md.  285;  Horner  v.  Frazier, 
65  Md.  I,  4  Atl.  133.  But  if  in  writing,  that  could  not  avail  in 
this  case,  since  this  plea  expressly  alleges  the  execution  and 
delivery  of  the  notes  by  the  defendant  to  the  association,  and 
section  43  of  article  13  of  the  Code  provides  that  every  nego- 
tiable instrument  is  deemed,  prima  facie,  to  have  been  issued 
for  a  valuable  consideration,  and  every  person  whose  signa- 
ture appears  thereon  to  have  become  a  party  for  value;  and 
section  45  provides  that,  where  value  has  at  any  time  been 
given  for  the  instrument,  the  holder  is  deemed  a  holder  for 
value  in  respect  to  all  parties  who  become  such  prior  to  that 
time.  But  apart  from  these  considerations,  the  plea  states  a 
case  which  does  not  disentitle  the  plaintiff  to  recover,  since 
it  alleges  that  the  rotes  were  delivered  by  the  association  to 
the  Old  Town  Bank  "as  collateral  security  for  advances  to  be 
made  by  it  to  the  association";  and  in  Maitland  v.  The 
Citizens'  Bank,  40  Md.  562,  17  Am.  Rep.  620,  it  is  said  that 
"every  person  is  within  the  rule,  and  entitled  to  the  protec- 
tion of  a  bona  fide  holder  for  value,  who  has  received  the  note 
in  payment  of  a  precedent  debt,  or  has  taken  it  as  collateral 
security  for  a  precedent  debt,  or  for  future  as  well  as  past 
advances."  The  Old  Town  Bank,  therefore,  as  well  as  the 
plaintiff,  is  presumed  to  be  a  holder  for  value;  and  in  Cover 
v.  Myers,  75  Md.  419,  23  Atl.  850,  32  Am.  St.  Rep.  394,  the 
court  said:  "Where  a  negotiable  instrument  is  originally 
infected  with  fraud,  invalidity,  or  illegality,  the  title  of  the 
original  holder  being  destroyed,  the  title  of  every  subsequent 
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holder  which  reposes  on  that  foundation,  and  no  other,  falls 
with  it.  But  if  any  subsequent  holder  takes  the  instrument, 
in  good  faith  and  for  value,  before  maturity,  he  is  entitled  to 
recover  on  it,  and  so  any  person  taking  title  under  him  may 
recover,  notwithstanding  such  latter  holder  may  have  knowl- 
edge of  the  infirmities  of  the  instrument;  and  all  that  is  re- 
quired of  the  holder  in  such  case  is  that  it  be  proved  that  he, 
or  some  preceding  holder  or  indorsee,  under  whom  he  claims, 
acquired  title  to  the  paper  before  maturity,  bona  fide,  and  for 
value,"  And  this  view  of  the  law  has  since  been  formulated 
in  section  Tj  of  article  13.  We  find  no  error,  therefore,  in  the 
ruling  as  to  this  plea.  The  only  difference  between  the  tenth 
and  eleventh  plea  is  that  the  latter  alleges  these  notes  were 
given  to  the  association  for  its  accommodation,  and  that  this 
fact  was  known  to  the  plaintiff.  But  this  does  not  alter  the 
case,  nor  destroy  the  negotiability,  in  fact,  of  paper  which  was 
made  negotiable  in  form  for  the  accommodation  of  the  party 
receiving  it,  for,  as  was  said  in  Maitland  v.  Citizens'  Bank, 
supra:  "The  result  of  all  the  well-considered  cases  upon  the 
subject  is  that  it  is  no  defense  that  the  note  sued  on  was 
known  to  be  an  accommodation  note  between  the  maker  and 
the  payee,  provided  the  plaintiff  took  the  note  for  value,  bona 
fide,  before  it  was  due.  The  reason  is,  as  stated  by  Mr. 
Justice  Story,  that  the  very  object  of  any  accommodation  note 
is  to  enable  the  party  accommodated,  by  sale  or  negotiation, 
to  obtain  a  free  credit  and  circulation  of  the  note;  and  this 
object  would  be  wholly  frustrated  unless  the  purchaser,  or 
other  holder  for  value,  could  hold  such  a  note  by  as  firm  and 
valid  a  title  as  if  it  were  founded  in  a  real  business  transac- 
tion." And  section  48  of  article  13  of  the  Code  declares  that: 
"An  accommodation  party  is  one  who  has  signed  the  instru- 
ment as  maker,  drawer,  acceptor  or  indorser,  without  receiv- 
ing value  therefor,  and  for  the  purpose  of  lending  his  name  to 
some  other  person.  Such  a  party  is  liable  on  the  instrument 
to  a  holder  for  value,  notwithstanding  such  holder,  at  the 
time  of  taking  the  instrument,  knew  him  to  be  only  an 
accommodation  party."  It  is  obvious  from  the  above  lan- 
guage of  the  Code,  and  from  that  of  Maitland's  Case,  that  an 
accommodation  note,  taken  for  value  and  before  maturity,  is 
taken  bona  fide;  and  what  we  have  said  respecting  the  tenth 
plea  is  equally  applicable  to  the  eleventh  plea.  The  twelfth 
plea  is  based  upon  the  alleged  executory  agreement  between 
the  defendant  and  the  association,  which  is  sufficiently  stated 
in  the  earlier  part  of  this  opinion.  The  plea  avers  knowledge 
by  the  plaintiff  of  the  terms  of  this  agreement  when  the  notes 
were  taken,  but  contains  no  averment  of  breach  and  notice  of 
breach  before  the  plaintiff  took  the  notes,  and  parted  with  its 
money  on  their  faith  and  credit.  Upon  principle,  it  would 
seem  that  this  must  constitute  a  fatal  defect  in  the  plea,  and 
the  authorities  sustain  this  view.  The  rule  is  stated  thus  in 
U.  S.  Nat.  Bank.  v.  Floss  (Or.)  62  Pac.  751,  84  Am.  St.  Rep. 
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752:  "The  breach  of  an  executory  agreement  which  forms 
the  consideration  of  a  negotiable  note  is  not  a  defense,  in 
whole  or  in  part,  against  an  indorsee  who  took  the  note  for 
value,  before  maturity,  even  if  he  had  notice  of  the  contract, 
unless  he  was  also,  informed  of  the  breach  before  its  purchase. ' ' 
In  Davis  v.  McCready,  17  N.  Y.  233,  72  Am.  Dec.  461,  the 
reasons  upon  which  this  rule  rests  are  well  stated  in  an  opinion 
by  Judge  Denio.  In  that  case  the  consideration  for  the 
acceptance  of  a  bill  of  exchange  was  the  sale  of  a  brig,  accom- 
panied by  an  executory  agreement  of  the  vendor  to  make  such 
repairs  as  would  render  her  seaworthy.  The  defense  was  that 
this  agreement  had  not  been  performed,  but  the  court  said: 
**The  plaintiffs  were  not  bound  to  follow  up  the  transactions 
between  the  original  parties  to  the  bill.  To  hold  otherwise 
would  attach  an  inconvenient  and  repugnant  condition  to  such 
an  acceptance.  By  accepting,  simply  and  unconditionally,  a 
negotiable  bill,  the  defendants  are  to  be  held  as  intending  to 
give  it  all  the  qualities  of  commercial  paper,  one  of  which  is 
that  it  shall  circulate  freely  for  the  purposes  of  business,  and 
be  available  in  the  hands  of  any  holder  for  value.  To  decide 
that  one  who  proposed  to  purchase  it,  and  who  had  a  knowl- 
edge of  the  transaction  upon  which  it  was  given,  must  await 
the  consummation  of  that  transaction,  would  essentially  im- 
pair its  character  and  legal  effect."  So  in  Arthurs  v.  Hart, 
17  How.  6,  15  L.  Ed.  30,  the  supreme  court  of  the  United 
States  said:  "It  is  true,  the  plaintiffs  knew  at  the  time  they 
took  the  paper  that  it  was  given  as  part  of  the  price  of  a  sugar 
mill,  and  that  the  mill  had  been  defectively  constructed;  but 
they  also  knew  that  the  defendant,  upon  the  promise  of  the 
builders  to  make  the  necessary  repairs,  had  agreed  to  accept 
the  bill  unconditionally,  and  had  accepted  it  accordingly. 
They  knew,  therefore,  that  he  looked  to  this  undertaking  for 
indemnity,  and  not  to  any  conditional  liability  upon  the 
acceptance;  and  the  transaction  which  is  brought  home  to 
the  plaintiff  lays  no  foundation,  in  law  or  equity,  to  impeach  the 
paper  in  their  hands."  We  are  of  opinion,  therefore,  that  the 
demurrer  was  correctly  overruled,  as  to  all  the  pleas  to  which 
it  was  addressed. 

The  demurrer  having  been  overruled,  the  plaintiff  put  in 
evidence  the  certificate  of  the  incorporation  of  the  associa- 
tion, and  of  the  amendment  thereto,  showing  that  it  was  a 
trading  corporation,  with  large  and  varied  powers,  incor- 
porated December  5,  1899,  with  a  capital  stock  of  only  $1,000, 
but  that  by  amendment  certified  February  27,  1900,  the 
capital  stock  was  increased  to  $250,000.  The  plaintiff  also 
proved  payment  of  the  proper  bonus  tax  upon  the  original  and 
amended  certificates  of  incorporation,  and  then  proved  by 
Miles  W.  Ross  that  he  was  a  clerk  in  the  employment  of  the 
association,  at  its  principal  ofSce,  in  Baltimore  city,  from 
February  7,  igoo,  to  September  4,  1900,  when  it  went  into  the 
hands  of  receivers;  that  during  the  period  of  his  employment 
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the  association  received  notes,  checks,  and  drafts,  all  of  which 
were  indorsed  by  J.  B.  Councilman,  treasurer;  that  he  knew 
Mr.  Councilman's  signature;  and  that  the  name  of  the  associa- 
tion was  always  indorsed  with  a  rubber  stamp.  The  two 
notes  sued  on  were  then  shown  him,  indorsed,  "The  United 
Milk  Producers'  Association  of  Baltimore  City,  Jas.  B.  Coun- 
cilman, Secy,  and  Treas.,"  by  a  rubber  stamp,  and  "J.  B. 
Councilman,  Treas.;"  and  he  testified  that  he  recognized 
this  signature  as  Mr.  Councilman's,  and  that  the  name  of  the 
association  was  indorsed  in  the  usual  way,  with  a  rubber 
stamp.  These  two  notes  were  then  offered  in  evidence  by 
plaintiff,  and  were  admitted  over  defendant's  objection,  and 
to  this  ruling  the  first  exception  was  taken.  The  defendant 
contends  that  a  corporation  can  only  make  such  contracts  as 
are  authorized  by  its  board  of  directors,  and  that  such  con- 
tract is  then  made  through  an  agent,  whose  authority  can  only 
be  shown  by  a  vote  of  the  board.  But  this  is  too  general  and 
broad  a  statement  of  the  law  on  the  subject.  It  is  true  that, 
in  the  absence  of  express  authority  conferred  by  charter  or 
by-law,  there  is  no  power  inherent  in  the  office  of  secretary  or 
treasurer  that  would  enable  him  to  make  or  indorse  promissory 
notes  in  the  name  of  the  corporation;  but,  on  the  other  hand, 
to  hold  that,  for  every  transaction  of  this  character,  it  is  nec- 
essary to  show  a  vote  of  the  board,  no  matter  what  may  be 
the  custom  of  the  corporation  in  this  regard,  would  be  to  take 
an  untenable  position.  Thus,  in  vol.  i  (2d  Ed.)  Amer.  & 
Eng.  Enc.  of  Law,  p.  1032.  it  is  said:  "The  power  of  an 
agent  to  draw  and  indorse  negotiable  instruments  must,  as  a 
general  rule,  be  expressly  conferred,  yet  in  some  cases  it  is 
necessarily  implied  from  the  duties  to  be  performed.  *  *  * 
Where  the  execution  or  indorsement  of  negotiable  paper  is 
necessary  or  customary  in  the  transaction  of  the  business, 
authority  in  the  agent  may  be  implied."  "Parol  evidence  is 
admissible  to  show  the  authority  of  an  indorser's  agent  to 
indorse."  Miller  v.  Moore,  i  Cranch,  C.  C.  471,  Fed.  Cas. 
No.  9,584.  "A  corporation  may  confer  authority  by  parol 
upon  an  officer  to  issue  or  indorse  negotiable  paper."  Odd 
Fellows  V.  Sturgis  Bank,  42  Mich.  461,  4  N.  W.  158.  "The 
implication  of  power  arises  where  the  act  falls  under  the 
customs  and  usages  of  business  within  the  officer's  sphere  of 
duty."  I  Daniel  on  Neg.  Inst.  sec.  396;  Farmers'  & 
Mechanics'  Bank  of  Kent  Co.  v.  Butchers'  Bank,  16  N.  Y. 
125,  69  Am.  Dec.  678.  Special  reliance  is  placed  by  defend- 
ant on  the  case  of  the  City  Electric  Street  R.  W.  Co.  v.  First 
Nat.  Exchange  Bank  (Ark.)  34  S.  W.  89,  31  L.  R.  A.  ■;36.  54 
Am.  St.  Rep.  282,  where  it  is  said:  "Unless  the  authority  is 
expressly  conferred  by  the  charter,  or  given  by  the  board  of 
directors,  it  may  be  stated  as  a  general  proposition,  that  the 
president  and  secretary  of  a  corporation  are  not  empowered 
to  bind  it  by  their  signatures  to  commercial  paper.  *  *  * 
Where  the  authority  of  the  president  and  secretary  is  chal- 
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lenged,  as  it  has  been  by  the  answer  in  this  case,  that  authority 
should  be  shown  by  the  proof,  and  not  be  presumed  as  matter 
of  law."  And  in  The  Floyd  Acceptances,  7  Wall.  666,  19  L. 
Ed.  169,  Justice  Miller  said:  "The  person  dealing  with  the 
agent,  knowing  that  he  acts  only  by  a  delegated  power,  must, 
at  his  peril,  see  that  the  paper  on  which  he  relies  comes 
within  the  power  under  which  the  agent  acts,  for  it  is  to  be 
kept  in  mind  that  the  protection  which  commercial  usage 
throws  around  negotiable  paper  cannot  be  used  to  establish 
the  authority  by  which  it  was  issued  or  indorsed. "  Accepting 
fully  both  those  authorities,  we  think  they  in  no  way  affect 
the  present  case.  In  Credit  Co.  Limited,  v.  The  Howe 
Machine  Co.,  54  Conn.  357,  8  Atl.  472,  i  Am.  St.  Rep.  123,  the 
strong  court  of  that  state  held  that  drafts  accepted  by  the 
treasurer  of  a  corporation  are  presumed  to  be  properly 
accepted  by  the  corporation,  there  being  no  circumstances  to 
indicate  fraud  or  illegality;  and,  in  an  action  by  the  holder 
against  the  corporation  as  acceptor,  the  burden  of  proof  is 
upon  the  defendant  corporation  to  show  that  the  plaintiff  had 
knowledge  that  the  acceptances  were  for  accommodation,  and 
that  he  was  not  a  bona  fide  holder  for  value.  In  the  course 
of  the  opinion  in  that  case,  Judge  Carpenter  said:  "A  pre- 
liminary question  of  some  importance  is,  on  whom  was  the 
burden  of  proof.!*  In  the  pleadings  the  defendant  assumes 
that  burden,  and  properly  so,  upon  principle.  The  drafts 
apparently  may  be  for  a  legitimate  purpose.  As  there  is  some 
presumption  that  all  parties  act  properly  and  within  the  scope 
of  their  powers,  the  plaintiff  establishes  a  prima  facie  case 
when  it  presents  the  drafts,  duly  drawn  and  accepted;  there 
being  no  circumstances  indicating  fraud  or  illegality.  And  so 
are  the  authorities.  Edwards  on  Bills,  686.  689;  Daniel  on 
Neg.  Inst.  626,  662;  I  Parsons  on  Notes  &  Bills,  255.  *  *  * 
The  course  of  dealing  by  the  defendant  shows  clearly  the 
treasurer  had  power  to  accept  drafts,  but  it  is  claimed  that, 
under  the  circumstances,  he  had  no  power  to  accept  these 
particular  drafts.  Obviously  the  authority  or  want  of 
authority  in  the  treasurer  to  accept  these  drafts  depended,  not 
upon  the  nature  of  the  act,  but  upon  the  attending  facts  and 
circumstances.  That  he  had  power  to  accept  drafts  under 
some  circumstances  is  not  denied.  Hence,  if  they  were  drawn 
on  account  of  the  defendant's  business,  or  to  draw  out  of  the 
treasury  money  which  belonged  to  the  drawer  of  the  draft,  the 
power  of  the  treasurer  to  accept  them  must  be  conceded. " 
And  to  the  same  effect  is  Nat.  Bank  of  Battle  Creek  v. 
Mallan,  37  Minn.  404,  34  N.  W.  901,  and  Beach  on  Corp.  sec. 
189,  There  is  much  in  the  reasoning  of  the  Connecticut  case 
above  cited  which  strongly  commends  itself  to  us,  but  it  is  not 
necessary  for  us  to  determine  here  upon  whom  the  burden  of 
proof  lies  in  such  respect,  since  here  the  plaintiff  assumed  that 
burden,  and  offered  evidence  showing  the  course  of  dealing  by 
the  defendant,  and   that  it  was  accustomed  to  receive  notes, 


396  OFFICERS  [vol  V 

Black  V.  First  Nat.  Bank  of  Westminster 

checks,  and  drafts  which  were  habitually  indorsed  by  the 
secretary  and  treasurer  under  the  same  circumstances  and 
in  the  same  manner  that  these  notes  were  indorsed.  Both 
upon  principle  and  authority,  we  think  these  notes  were  prop- 
erly admitted  in  evidence. 

The  plaintiff  then,  by  Miles  W.  Ross,  proved  that  the  signa- 
tures to  a  note  for  $5,000  then  shown  him  were  the  signatures 
of  W.  B.  Crother,  president,  and  J.  B.  Councilman,  treasurer, 
known  to  him,  and  that  the  note  was  indorsed  by  J.  B. 
Councilman,  treasurer.  He  was  also  shown  certain  passbooks, 
which  he  identified  as  the  passbooks  of  the  association  with 
the  Old  Town  Bank,  and  the  plaintiff  then  closed  its  case. 
The  defendant  then  offered  to  prove  by  himself  the  alleged 
agreement  set  forth  in  the  twelfth  plea,  and  to  follow  it  up 
with  proof  that  Granville  Haines,  who  was  the  president  of 
the  plaintiff  at  the  time  these  notes  were  taken,  had  notice  of 
the  terms  and  conditions  of  said  agreement.  The  plaintiff 
objected,  and  the  second  exception  was  taken  to  the  rejection 
of  this  offer.  If  the  demurrer  to  the  twelfth  plea  was  cor- 
rectly sustained,  it  would  follow  that  the  exclusion  of  the  facts 
therein  alleged,  when  offered  in  evidence,  could  work  no 
injury  to  the  defendant.  Moreover,  this  offer  of  proof  was 
made  as  a  whole,  and  it  could  be  of  no  avail  to  prove  the  alleged 
agreement,  without  proof,  also,  of  such  knowledge  by  Mr. 
Haines  as  would  bind  the  plaintiff;  and  it  is  seen  that  the 
offer  of  proof  does  not  propose  to  show  that  the  facts  were 
communicated  to  Mr.  Haines  officially,  to  be  brought  by  him 
to  the  knowledge  of  the  board;  and  it  is  settled  in  this  state, 
however  the  law  may  be  elsewhere,  that  the  sound  and  safe 
rule  on  this  subject  is  that  notice  given  to  a  director  of  an 
incorporated  institution  privately,  or  which  he  acquires  from 
rumor,  or  through  channels  open  alike  to  all,  and  which  he 
does  not  communicate  to  his  associates  at  the  board,  will  not 
bind  the  institution.  U.  S.  Ins.  Co.  v.  Shriver.  3  Md.  Ch. 
388;  Genl.  Ins.  Co.  v.  U.  S.  Ins.  Co.,  10 Md.  523,69  Am.  Dec. 
174;  Gemmell  V.  Davis,  75  Md.  553,  23  Atl.  1032,  32  Am.  St. 
Rep.  412.  It  follows  that  there  was  no  error  in  excluding  this 
offer  of  evidence. 

The  defendant  then  proved  by  Geo.  R.  Gehr  that  he  had 
been  the  plaintiff's  cashier  since  1895,  and  that  his  bank  took 
the  two  notes  sued  on,  on  June  7,  1900,  and  that  he  had  agreed 
on  June  6th,  over  the  telephone,  to  take  them;  that  he  re- 
ceived them  from  Mr.  Wilcox,  cashier  of  the  Old  Town  Bank, 
and  that  they  had  sent  two  drafts  to  the  Old  Town  Bank, 
payable  to  it;  and  that  he  had  paid  the  Old  Town  Bank  the 
proceeds  of  the  note.  On  cross-examination  he  was  then 
shown  a  note  for  $5,000  made  June  6,  1900,  by  the  association, 
payable  to  the  order  of  James  B.  Councilman,  treasurer,  at 
the  Old  Town  Bank,  90  days  after  date,  and  indorsed,  "J.  B. 
Councilman,  Treas. ;"  and  this  note  was  offered  in  evidence, 
and  was  admitted  over  the  objection  of  the  defendant,  and  to 
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this  ruling  the  third  exception  was  taken.  The  ground  of 
this  objection  is  that  defendant  did  not  introduce  this  note,  or 
interrogate  the  witness  respecting  it,  and  therefore  it  was  not 
a  proper  subject  of  cross-examination.  Under  ordinary  cir- 
cumstances, it  is  true  that  in  this  country  the  cross-examina- 
tion can  only  relate  to  facts  and  circumstances  connected  with 
the  matters  stated  in  the  direct  examination  of  the  witness, 
and  that,  if  a  party  wishes  to  examine  a  witness  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own,  though 
the  rule  in  England  is  that,  where  a  witness  is  called  to  a  par- 
ticular fact,  he  may  be  cross-examined  upon  all  matters 
material  to  the  issue.  But  the  rule  indicated  has  its  qualifica- 
tions, and  much  must  be  left  to  the  discretion  of  the  presid- 
ing judge  in  the  determination  of  this  question.  3  Jones  on 
Evidence,  sec.  821.  "One  of  the  objects  of  the  cross-exami- 
nation is  to  elicit  the  whole  truth  of  transactions  only  partly 
explained,  and  the  rule  limiting  the  inquiry  to  the  general 
facts  stated  in  the  direct  examination  must  not  be  construed 
as  to  defeat  the  real  object  of  the  cross-examination."  Idem. 
Here  the  defendant  inquired  into  the  circumstances  under 
which  the  plaintiff  took  the  two  notes  sued  on,  and  any  cir- 
cumstances connected  with  and  explaining  the  taking  of  those 
notes  would  seem  to  come  within  the  qualification  of  the  rule 
above  stated.  The  author  just  quoted,  citing  numerous  cases, 
says:  "Unless  a  trial  court  should  so  far  overstep  the  bounds 
as  to  admit  that  in  cross-examination  which  clearly  has  no 
connection  with  the  direct  testimony,  an  appellate  court 
would  not  be  justified  in  reversing  a  judgment  for  such  cause, 
especially  where  the  cross-examination  is  upon  facts  com- 
petent to  be  proved  under  the  issues  in  the  case."  Here  the 
matter  thus  inquired  into  was  the  foundation  of  the  whole 
transaction,  and  the  notes  inquired  of  by  defendant  were 
collateral  thereto.  Under  these  circumstances,  the  discretion 
of  the  trial  judge  must  be  upheld. 

The  fourth  and  sixth  exceptions  were  taken  to  a  continua- 
tion of  the  cross-examination  begun  and  referred  to  in  the 
third  exception,  and  which  related  to  the  circumstances  under 
which  the  $5,000  note  of  the  association  was  taken,  and  how 
the  proceeds  of  said  note  were  paid  to  the  Old  Town  Bank, 
and  it  follows  from  what  we  have  said  that  there  was  no  error 
in  these  rulings. 

The  fifth  exception  was  taken  to  the  admission  in  evidence 
of  a  letter  of  June  6th  from  Wilcox,  cashier  of  the  Old  Town 
Bank,  to  Gehr,  cashier  of  the  plaintiff,  referring  to  the  $5,000 
note  of  the  association  above  mentioned.  We  think  it  was 
error  to  admit  this  letter,  because  its  effect  was  to  admit  the 
unsworn  statement  of  a  third  party  to  prove  that  the  note  was 
to  be  discounted,  and  that  Wilcox  had  charged  plaintiff  with 
proceeds  of  that  note,  less  91  days'  discount;  one  of  the  ques- 
tions at  issue  being  whether  the  note  was  discounted  or  sold. 
But  we  do  not  think  its  admission  constitutes  reversible  error, 
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because,  after  that  exception,  in  continuing  the  cross-examina- 
tion of  Gehr,  which  we  have  said  was  properly  allowed,  the 
plaintiff  proved,  without  objection  by  the  defendant,  through 
a  letter  of  June  7th  from  Gehr  to  Wilcox,  that  his  letter  of 
the  6th  inst.  was  received,  and  that  he  had  credited  "$4,924, 17, 
pro.  of  note  disctd. ";  that  being  the  exact  amount  which 
Wilcox,  in  his  letter,  said  should  be  the  proceeds  of  the  note 
which  he  sent  "to  be  discounted." 

The  seventh  exception  was  taken  to  the  allowance  of  a 
question  asking  what  had  been  paid  on  the  collateral  notes, 
and  this  question  was  addressed  in  rebuttal  to  the  cashier  of 
the  plaintiff.  If  sufficient  had  been  paid  on  these  notes  to 
discharge  the  $5,000  note,  it  is  obvious  there  could  be  no 
recovery  on  the  two  notes  here  sued  on.  There  was  therefore 
no  error  in  allowing  the  question.  Indeed,  under  our  pre- 
vious ruling,  this  question  might  have  been  asked  as  part  of 
the  cross-examination.  The  plaintiff  then  proved  by  James 
R.  Schultz  that  he  had  been  in  the  employment  of  the  Old 
Town  Bank  for  three  years,  and  continued  so  during  the  year 
1900;  and  plaintiff  then  offered  in  evidence  the  passbooks  of 
the  association  with  the  Old  Town  Bank,  which  had  been 
identified  by  Mr.  Ross,  and  which  showed,  among  other 
debits  and  credits,  the  following: 

Dr.  Cr. 

June  7th,  1900 $5,000  00 

"     ,      "  Dis.,  $75  83 $4,924  17 

To  this  offer  the  defendant  objected,  but  the  objection  was 
overruled,  and  the  passbooks  were  admitted;  and  this  con- 
stitutes the  eighth  exception.  The  books  being  admitted, 
Schultz  identified  them,  and  testified  that  the  entries  of  that 
date,  including  the  one  above  set  forth,  were  in  the  hand- 
writing of  Mr.  Price,  one  of  the  tellers  of  the  Old  Town 
Bank.  He  was  then  asked  to  "state  what  were  the  dis- 
counts under  June  7th,"  to  which  the  defendant  objected,  but 
the  objection  was  overruled;  and  this  constitutes  the  ninth 
exception.  These  passbooks  had  been  previously  identified 
by  Mr.  Ross,  and  only  the  entries  of  June  7.  1900,  the  date 
when  it  had  baen  already  shown  this  $5,000  note  was  received 
by  the  plaintiff  from  the  Old  Town  Bank,  were  offered  in  evi- 
dence; and  we  can  perceive  no  reason  why  they  should  not 
have  been  admitted,  in  order  that  the  jury  might  determine 
therefrom,  so  far  as  these  entries  threw  any  light  upon  the 
transaction,  what  the  parties  understood  and  intended  it  to 
be.  Not  having  made  these  entries  himself,  however,  and 
not  professing  to  have  any  actual  personal  knowledge  of  what 
these  items  represented,  we  think  it  was  error  to  allow  him 
to  state  what  he  understood  them  to  represent.  He  could 
only  draw  deductions  from  the  entries  themselves,  or,  as  he 
says  in  his  answer,  "argue  that  the  particular  $5,000  item, 
with  discount  of  $75.83,  referred  to  the  note  of  June  6th  for 
that   amount,   because   that  was  the  correct  discount  for  91 
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days."  But  it  was  the  province  of  the  jury  to  draw  this  in- 
ference from  all  the  facts  in  evidence,  including  these  entries. 
Again,  however,  we  think  the  error  was  a  harmless  one,  be- 
cause these  entries,  unexplained  by  Schultz,  or  in  any  man- 
ner, necessarily  tended  to  show  the  identity  of  the  $5,000 
note  in  evidence  with  that  therein  referred  to  as  subject  to 
discount  of  $75.8^;  and  it  is  not  reasonable  to  ask  an  appel- 
late court  to  find  that  any  inference  of  the  jury  was  drawn 
from  the  inference  of  Schultz,  rather  than  from  their  own 
unaided  common  sense,  as  applied  to  the  meaning  apparent 
from  the  face  of  the  entries. 

At  last,  then,  we  come  to  the  ruling  on  the  prayers  brought 
up  by  the  tenth  exception.  The  plaintiff  offered  two  prayers, 
which  were  granted,  and  the  defendant  offered  five,  which 
were  rejected.  The  substance  of  both  the  plaintiff's  prayers 
is  that  if  the  two  notes  sued  on  were  executed  by  the  defend- 
ant and  delivered  to  the  association,  and  before  their  maturity 
said  notes  were  indorsed  in  blank  by  said  association,  and 
delivered,  with  other  notes  similarly  indorsed,  to  the  Old 
Town  Bank,  and  if  the  $5,000  note  of  said  association  of  June 
6,  1900,  was  indorsed  in  blank  by  the  secretary  and  treasurer, 
and  was  delivered  to  the  Old  Town  Bank,  and  was  discounted 
by  the  plaintiff,  for  the  Old  Town  Bank,  upon  the  faith  and 
credit  of  the  two  notes  sued  on,  together  with  the  other  notes 
similarly  indorsed,  and  delivered  with  said  two  notes,  as 
collateral  security  for  said  $5,000  notes,  and  the  proceeds  of 
said  $5,000  note  were  paid  by  plaintiff  to  said  Old  Town  Bank, 
and  there  was  still  due  and  unpaid  on  said  $5,000  note  a  sum 
greater  that  the  amount  due  upon  said  two  notes,  then  the 
plaintiff  is  entitled  to  recover.  The  second  prayer  of  the 
plaintiff  also  instructs  the  jury  that  there  was  no  evidence 
legally  sufficient  to  show  bad  faith  on  the  part  of  the  plaintiff 
in  receiving  said  notes.  We  think  the  theory  and  form  of 
these  prayers  correct,  and  that  they  were  properly  granted,  and 
that  the  defendant's  special  exception  thereto  on  the  ground 
that  there  was  no  evidence  to  show  that  the  $5,000  note,  or 
the  notes  sued  on,  were  discounted,  was  properly  overruled. 
The  abstract  principle  embodied  in  the  defendant's  first  prayer 
is  correct,  if  it  were  so  framed  as  to  require  merely  the  same 
preponderance  of  evidence  required  of  every  plaintiff  in  all 
essential  matters  of  proof  on  his  part.  But  we  think  it  was 
correctly  rejected,  for  the  reason  assigned  in  the  plaintiff's 
special  exception  thereto,  viz.,  that  it  was  calculated  to  lead 
the  jury  to  suppose  that  full  power  and  authority  to  indorse  the 
notes  sued  on  could  only  be  expressly  conferred,  and  that 
the  evidence  of  implied  authority  arising  from  the  custom 
proved,  and  from  ratification  by  acceptance  of  the  proceeds 
of  the  $5,000  notes,  which  the  prayer  ignored,  was  insufficient 
to  prove  such  authority.  The  defendant's  second,  third, 
fourth,  and  fifth  prayers  are  all  based  upon  the  theory  that 
there  was  evidence  proper  to  be  submitted  to  the  jury  to  show 
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that  the  $5,000  note  and  the  two  notes  sued  on  were  sold  to, 
and  were  not  discounted  by,  the  plaintiff;  that  such  purchase 
was  not  within  the  corporate  powers  of  the  plaintiff;  and  that 
such  defense  was  open  to  defendant,  and  precluded  recovery 
by  the  plaintiff.  But  we  do  not  find  that  there  is  any  legally 
sufficient  evidence  that  the  transaction  was  a  sale,  and  the 
plaintiff  specially  excepted  to  all  these  prayers  on  that  ground. 
In  Lazear  v.  Union  Bank,  52  Md.  78,  36  Am.  Rep.  355,  there 
was  such  evidence.  The  court  says  on  page  124,  52  Md.,  "The 
evidence  shows  that  Winchester  &  Son,  note  and  bill  brokers, 
were  employed  by  Lazear  Bros,  to  sell  the  note  of  June  22, 
1872,  to  any  purchasers  willing  to  buy,  and  that  it  was  sold  to 
the  appellee,  over  the  counter  of  its  banking  house,  at  nine 
per  cent,  discount,  for  Lazear  Bros.,  the  drawers,  who  re- 
ceived the  proceeds  of  sale."  Here  the  evidence  of  the  plain- 
tiff's cashier,  Gehr,  who  was  put  upon  the  stand  by  the 
defendant,  is  that  the  $c;,ooo  note  was  discounted  (the  note 
sued  on  being  shown  to  be  among  the  collateral  given  there- 
for), and  that  the  amount  of  the  discount  was  the  legal  rate 
for  91  days, — the  time  that  the  note  ran.  "To  'discount 
paper,'  as  understood  in  the  business  of  banking,  is  only  a 
mode  of  loaning  money,  with  the  right  of  taking  the  interest 
allowed  by  law  in  advance."  Vol.  2  (2d  Ed.)  Amer.  &  Eng. 
Enc.  of  Law,  p.  469.  This  term  has  been  defined  by  this 
court,  in  almost  the  same  exact  language,  in  Weckler  v.  First 
Nat.  Bank,  42  Md.  592,  20  Am.  Rep.  95,  where  Judge  Miller 
says:  "The  ordinary  meaning  of  the  term  *to  discount'  is  to 
take  interest  in  advance,  and,  in  banking,  is  a  mode  of  loan- 
ing money.  It  is  the  advance  of  money  not  due  till  some 
future  period,  less  the  interest  which  wculd  be  due  thereon 
when  payable."  Only  the  legal  rate  of  interest  would  be  due 
on  the  principal  when  payable,  and  thus  Judge  Miller's  defini- 
tion of  the  term  is  shown  to  be  the  same  as  that  given  above. 
If  the  legal  rate  were  exceeded,  a  presumption  might  arise 
that  the  parties  intended  or  the  law  implied  a  sale,  rather 
than  a  discount,  because  a  sale  (between  ordinary  parties,  at 
least)  would  be  legal  at  any  rate  of  deduction  agreed  on;  but, 
where  a  bank  discounts  paper  at  a  rate  exceeding  that  allowed 
by  law,  the  transaction  would  be  within  the  usury  law. 
Being  of  opinion  that  there  is  in  this  case  no  legally  sufficient 
evidence  to  show  a  purchase  of  these  notes,  or  of  the  $5,000 
note,  we  have  no  occasion  to  consider  the  conflict  between 
the  decision  in  Lazear's  Case  and  those  decisions  of  the 
United  States  supreme  court,  upon  section  5136  of  the 
National  banking  act  [U.  S.  Comp.  St.  1901.  p.  3456],  in  Nat. 
Bank  v.  Matthews,  98  U.  S.  626,  25  L.  Ed.  188,  and  Nat. 
Bank  v.  Whitney,  103  U.  S.  99,  26  L.  Ed.  561,  cited  with 
apparent  approval  in  Heironimus  v.  Sweeney,  83  Md.  160,  34 
Atl.  823,  33  L.  R.  A.  99,  55  Am.  St.  Rep.  333,  in  an  opinion 
concurred  in  by  the  full  bench,  as  wellas  the  later  case  of  Nat. 
Gloversville  Bank  v.   Johnson,  104  U.  S.  271,  26  L.  Ed.  742. 
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In  the  still  more   recent  case  of  Danforth  v.  The  Nat.  State 
Bank,  i  C.  C.  A.  62,  48  Fed.  271,  17  L.  R.  A.  622,  it  was  held 
that  cases  could   not  be  distinguished,   where  the  title  to  the 
paper  is  transferred  by  an  indorsement  imposing  the  ordinary 
liability  upon  the  indorser,  from  those  where  it  is  transferred 
by  indorsement  without  recourse,  or   by  mere   delivery.     In 
United  German  Bank  v.  Katz,  57  Md.  141,  this  court  reviewed 
the  case  of  Lazear  v.    Nat.  Union  Bank,  supra,   and  distin- 
guished it  from  the  case  before  them ;  holding  that  the  doctrine 
of  ultra  vires  is  not   applicable  to  executed  contracts,  which 
the  court  said,  "by  the  plainest  rule  of  good  faith,  should  be 
permitted  to  stand."     In  that  case  it  was  held  that  the  United 
German  Bank  had  no  authority  to  discount  promissory  notes, 
but  the  court  said:     "It  does  not  follow,  as  a  consequence  of 
this  view,  that,  because  the  appellant  exceeded  its  legitimate 
powers  in  procuring  this  note  by  discounting   the   same,  re- 
covery cannot  be  had.     If  he  received  the  plaintiff's   money, 
or  was  the  knowing  instrument  of  some  one  else  doing  so,  he 
ought  not  to  escape  liability  to  pay  on  that  ground.     *     *    * 
Whether  he  received  the  money   personally,    or  not,  is  im- 
material, if  by  his   procurement  some   one   else   did  get  the 
money   upon  the  faith  of  what  he   did.     It  was  all  one  trans- 
action."    So  in  the  case  before  us  the  First  National  Bank  of 
Westminster   is  supposed  to  have  parted  with  its  money  upon 
the  faith  not  only  of  the  principal  note  of  $5,000,  but  also  of  the 
other  notes  put  up  as   collateral.     "The   two,  as   elements  of 
the  consideration,  are   inseparable.     The   courts  will  not  in- 
quire whether  the   holder  parted  with  value  because  of  the 
original  or  collateral  paper.     They  consider  such  value  given 
for  both."     Bank  of  State   of  N.  Y.  v.  Vanderhorst,  32  N.  Y. 
553;  Norton   on   Bills  and  Notes  (3d  Ed.)  314,   315.     Being 
thus  an  executed  contract,  even  if  the  transaction  were  a  sale, 
and  not  a   discount,   recovery   could  be  had   under  the  Katz 
Case,  supra,  which  was  held  not  to  be  in  conflict  with  Lazear's 
Case. 

Finding  no  reversible  error  in  any  of  the  rulings  of  the 
lower  court,  the  judgment  will  be  affirmed.  Judgment 
affirmed,  with  costs  above  and  below. 

5  Bkg  Cas— 26 
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{Supretne  Court  of  Georgia,  Dec,  /j,  1902.) 
[43  S.  E.  Rep.  269.] 

Indebtedness  of  Stockholder — Bank's  Lien. 

A  bank,  the  charter  of  which  provides  that  the  total  liability  to  it 
of  any  person  "for  borrowing  money  *  *  *  shall  at  no  time  ex- 
ceed one-tenth  part  of  the  capital  stock  of  said  bank  paid  in,"  and 
also  that  the  stock  of  any  stockholder  in  such  bank  "shall  be  held 
bound  to  the  bank  for  any  dues  or  other  indebtedness  bjr  said  stock- 
holder to  the  bank,"  and  it  shall  have  a  lien  "upon  the  same  supe- 
rior to  all  other  liens,"  has,  by  virtue  of  its  charter,  a  lien  of  the 
highest  dignit3'  upon  the  stock  of  a  stockholder  to  an  amount  not 
exceeding  10  per  cent,  of  the  capital  stock  of  the  bank  actually  paid 
in,  notwithstanding  it  may  have  violated  the  terms  of  its  charter 
by  loaning  to  such  stockholder  a  sum  largely  in  excess  of  that  which 
it  was  thereb3'  authorized  to  permit  him  to  borrow. 
Same— Same — Assignments  of  Stock. 

Where  the  charter  of  the  bank  further  provides  that  no  assignment 
of  stock  shall  be  valid,  as  against  it,  unless  a  formal  transfer  of  the 
same  be  made  on  its  books,  it  is  the  right  of  the  bank  to  treat  a 
stockholder  as  the  true  owner  of  stock  issued  to  him,  and  to  deal  with 
him  accordingly,  until  it  receives  notice  that  the  stockholder  has 
assigned  his  stock  to  a  third  person  ;  aliter,  after  notice  is  brought 
home  to  the  bank,  even  though  there  has  been  no  attempt  on  his  part 
to  secure  a  formal  transfer  of  the  stock  upon  its  books. 
Knowledge  of  Officer  Not  imputable  to  Corporation. 

A  corporation  is  not  to  be  charged  with  notice  of  facts  of  which  its 
president  acquires  knowledge  while  dealing  in  his  private  capacity 
and  in  his  own  behalf  with  third  persons;  nor  is  knowledge  on  his 
part  thus  acquired  imputable  to  the  corporation  when,  acting  through 
another  official,  it  deals  with  him  at  arm's  length,  as  with  any  other 
individual  representing  himself  alone. 

Indebtedness  of  Stockholdei — Bank's   Lien — Application  of   Payments 
—  Rights  of  Assignee  of  Stock. 

While  a  bank  which  has  violated  its  charter  by  allowing  a  stock- 
holder to  borrow  a  sum  of  money  larger  than  that  which  it  was  au- 
thorized to  loan  him  cannot,  as  against  an  assignee  of  such 
stockholder,  assert  a  lien  for  a  greater  amount  than  that  provided 
for  in  its  charter,  yet  it  is  not  the  right  of  the  assignee,  if  unwilling 
to  himself  pay  the  amount  necessary  to  discharge  the  lien,  to  demand 
a  transfer  of  the  stock  on  the  books  of  the  bank  until  his  assignor 
has  fully  paid  all  of  his  indebtedness  to  the  bank  which  was  contracted 
prior  to  the  date  it  received  notice  that  he  had  assigned  his  stock, 
(a)  In  an  accounting  to  determine  whether  such  indebtedness  has  been 
fully  paid  off,  the  sole  inquiry  should  be  whether  or  not  the  bank  has 
applied  payments  made  by  the  assignor  as  he  directed,  or,  in  the 
absence  of  any  direction  on  his  part,  in  the  manner  prescribed  by 
law.  (b)  The  assignee  has  no  right  to  insist  that  payments  shall  be 
applied  otherwise  than  as  the  assignor  directed,  or  that  a  credit  vol- 
untarilj'  given  to  him  by  the  bank,  to  which  he  was  not  entitled, 
shall  go  to  the  extinguishment  of  a  debt  arising  before  it  received 
notice  that  he  had  assigned  his  stock,  rather  than  to  the  discharge 
of  an  indebtedness  thereafter  contracted  by  him. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county;  W.  B.  Butt, 
Judge. 
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Action  by  the  Exchange  Bank  of  Macon  against  the  People's 
Bank  of  Talbotton.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Persons  &  McGehee  and  J.  H.  Martin,  for  plaintiff  in  error. 

A.  L.  Miller,  Hatcher  &  Carson,  and  J.  J.  Bull,  for  defend- 
ant in  error. 

FISH,  J.  The  Exchange   Bank  of  Macon  presented  to  the 
superior  court  of  Talbot  county  a  petition  in  which  were   set 
forth  the  following  allegations   of   fact:     On  the    loth  day  of 
January,  1896,  G.  H.  Estes,  who  was  then,   and  was  for  some 
time  thereafter,  the  president  of  the  People's  Bank  of  Tal- 
botton, "made  and   executed  to  petitioner  his  two  notes  for 
the  sum  of  eight  hundred  and  three  and   37-100  dollars,  and 
eight   hundred     and     six    and     25-100  dollars,   respectively, 
*     *     *     and,  for  the  purpose  of  securing  the  payment  of  the 
said  notes,   deposited  with  petitioner  fifteen  shares  of   the 
capital  stock  of  said  defendant  bank,  after  having  transferred 
and  assigned  said  shares  to  petitioner,    and  giving  the  nec- 
essary power  of  attorney  to  have  the  same  transferred   upon 
the  books  of  said  defendant  bank."     Estes  subsequently  made 
default   in    the     payment    of    these    notes,    and   petitioner 
"demanded  of  the  proper  officers  of  said  defendant  bank  that 
it  transfer  upon  its  books  said  fifteen  shares  of  stock  to  peti- 
tioner, as  required  by  the  charter  and  by-laws,"  but  with  this 
demand  they  refused  to  comply,  assigning  as  a  reason  for  their 
refusal  that  Estes  was  indebted  to   the  People's  Bank  "in  a 
large  sum,  and  that  by  the  charter  of  said  bank  a  lien  is  created 
on  the  stock  held  by  any  stockholder  for  any  indebtedness  due 
by  him,  which  is   superior  to  any  lien  that  may    be  created 
thereon."     Petitioner  "was  an  innocent  purchaser  for   value 
of  said  stock,  without   notice  of  any  such  conditions  in  said 
charter,  and  without  notice  of  any  indebtedness  of  said  Estes 
to  said  bank;  and  therefore  its  title  to  said  stock  is  superior 
to  the  lien  claimed  by  said  bank,  if  any   such    lien    exists." 
Furthermore,  "even  if  the  said  G.  H.  Estes  was  so   indebted 
to  said  defendant  bank,  he  has  paid  to  it,  in  money  and  prop- 
erty, a  sufficient  amount  to  have  discharged  said  indebtedness 
in  full,  and  any  lien  which   said  bank  may  have  had  on  said 
stock  has  been   thereby  discharged."     At  "the   time   of  the 
creation   of   the  indebtedness  of   said   G.    H.    Estes  to  your 
petitioner,  and  from  that  time  until  the  maturity  of  the  debt  so 
created,  said  defendant  bank  had  allowed  the  saiil  G.  H.  Estes 
to   become   indebted   to  it  in  the  sum  of   twelve   thousand 
dollars,  or  other  large  sums,  and,  under  the  requirements   of 
the  charter  of  said  defendant  bank,  no  person  could    become 
indebted  to  it  in  any  sum  greater  than  one-tenth  of  the  capital 
stock  of  said   bank;  that  said  capital  stock,  under  the   pro- 
visions of  the  charter  of  said  defendant  bank,  is  twenty-nine 
thousand  dollars;  and  that  by  reason  of  the  conditions  herein- 
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before  referred  to  in  said  charter,  said  bank  could  not  allow 
said  Estes  or  any  other  person  to  become  indebted  to  it  in 
any  sum  more  than  twenty-nine  hundred  dollars."  The  said 
Estes  "has  more  than  repaid  to  said  defendant  bank  the 
amount  which  he  was  legally  entitled  to  borrow  from  it,  or 
had  become  indebted  to  it;  and  by  reason  of  said  payment 
any  lien  that  said  bank  may  claim"  under  the  above-men- 
tioned provision  of  its  charter  "has  become  discharged,  and 
by  reason  thereof  petitioner  is  entitled  to  have  a  transfer  of 
the  stock  held  by  it,"  and  accordingly  "prays  that  a  decree 
may  be  rendered  requiring  defendant  bank  and  its  proper 
officers  to  accept  the  surrender  of  said  fifteen  shares  of  stock, 
and  in  lieu  thereof  issue  to  petitioner  new  stock  for  the 
same  amount,  and  of  the  same  face  value."  The  People's 
Bank  filed  an  answer  in  which  it  admitted  that  its  capital 
stock  was  $29,000,  and  that  under  its  charter  "total  liabilities 
of  any  person  to  said  bank  for  money  borrowed  cannot  exceed 
one-tenth  of  the  capital  stock";  but  it  therein  alleged  that  its 
charter  also  provided  that  "the  discount  of  bills  of  exchange 
drawn  in  good  faith,  and  the  discount  of  commercial  paper 
actually  owned  by  the  person  discounting  the  same,  shall  not 
be  considered  as  borrowed  money,"  and  that,  while  Estes  be- 
came largely  indebted  to  the  bank,  his  indebtedness  to  it  "for 
money  borrowed  at  no  time,  from  date  he  became  indebted  to 
plaintiff  to  maturity  of  the  claim  of  plaintiff,  exceeded,  nor 
did  it  reach,  $2,900,  and  that  his  large  indebtedness  arose  by 
reason  of  the  defendant  discounting  in  good  faith  commercial 
paper  actually  owned  by  Estes."  The  Peoples'  Bank  also  in 
its  answer  admitted  the  demand  made  upon  it  by  the  plaintiff 
to  transfer  to  it  the  15  shares  of  stock  in  controversy,  but 
pleaded  as  a  justification  for  refusing  to  comply  with  this 
demand  the  following  matters  of  defense :  Estes  was  indebted 
to  the  defendant  bank  "at  the  time  plaintiff  claims  that  the 
15  shares  of  stock"  were  deposited  with  it,  "also  at  the  time 
plaintiff  demanded  a  transfer  of  said  stock,  and  is  now 
indebted."  Section  6  of  the  charter  of  the  Peoples'  Bank  of 
Talbotton  provides  "that  the  board  of  directors  shall  issue  to 
each  stockholder  certificates  of  stock  which  shall  be  held 
bound  to  the  bank  for  any  dues  or  other  indebtedness  by  said 
storkholder  to  the  bank,  and  a  lien  is  hereby  declared  upon 
the  same  in  favor  of  the  bank  superior  to  all  others,  which 
may  be  foreclosed  upon  the  same  as  a  mortgage  upon  personal 
property,  and  sold  in  the  same  way;  and  no  stockholder  who 
may  be  indebted  to  said  bank,  either  as  principal  or  security 
or  indorser,  shall,  while  so  indebted,  sell  or  transfer  the  stock 
held  by  him  or  her  without  the  consent  of  the  president  and 
directors  of  the  bank,  and  all  sales  and  transfers  of  stock  in 
said  bank  must,  in  order  to  be  valid,  be  made  on  the  books  of 
the  bank  by  the  owner  of  the  stock,  or  his  or  her  lawfully 
appointed  attorney  in  fact,  under  such  rules  and  regulations 
as  may  be  declared  by  the  by-laws  of  the  bank,  and  any  other 
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transfer  is  void  as  against  the  company."  This  provision 
being  contained  in  a  charter  which  constituted  "a  part  of  the 
public  law,"  and  the  world  being  therefore  charged  with 
notice  thereof,  "the  plaintiff  could  not  have  been  'an  inno- 
cent purchaser  for  value,  without  notice  of  the  conditions  in 
defendant's  charter. '  "  The  amount  of  Estes'  indebtedness 
to  it  "at  the  time  plaintiff  demanded  transfer  of  stock  was, 
and  now  is,  sufficient  to  cover  the  value  of  said  15  shares  of 
stock,"  and  accordingly  "the  plaintiff  is  not  entitled  to  a 
transfer  of  the  same,"  for,  under  the  charter  provision  above 
quoted,  the  assignment  to  plaintiff  "of  said  stock  while  the 
stockholder,  G.  H.  Estes,  was  indebted  to"  the  defendant 
"bank,  was  absolutely  void. "  By  way  of  amendment  to  its 
petition,  the  Exchange  Bank  replied  to  this  answer  by  alleg- 
ing, among  other  things,  the  following:  The  People's  Bank 
"violated  its  charter  in  loaning  to  said  G.  H.  Estes  a  larger 
sum  than  ten  per  cent,  of  its  capital  stock,"  permitted  him  to 
make  large  overdrafts,  "accepted  bills  of  exchange  not  drawn 
in  good  faith"  by  him,  and  discounted  commercial  paper 
which  was  not  actually  owned  by  him.  A  large  amount  of 
usurious  interest  is  included  in  the  indebtedness  of  Estes  to 
that  bank,  and  "upon  a  just  accounting  of  all  money  loaned 
by  said  defendant  to  said  Estes,  at  the  legal  rate  of  interest, 
the  payments  and  credits  made  by  and  allowed  to  said  G.  H. 
Estes  for  money  and  property  received  by  it  would  fully  pay 
off  and  discharge  the  principal  debt  and  all  legal  interest 
thereon."  In  this  amendment  the  Exchange  Bank  prayed 
that  "a  just  and  true  accounting  be  had  and  taken  between  said 
G.  H.  Estes  and  said  defendant,  and  an  examination  into  said 
pretended  indebtedness  of  said  Estes  and  said  defendant  be 
made,  and  that  the  usurious  interest  charged  or  taken  be 
deducted  and  purged  therefrom,  and  that  the  true  and  legal 
principal  and  interest  be  ascertained,  and  the  credits  made  by 
said  Estes  be  applied  thereto,  and  the  true  balance,  if  any,  be 
found."  Upon  motion  of  the  plaintiff's  counsel,  the  case  was 
referred  to  an  auditor,  who  rendered  a  finding  in  favor  of  the 
defendant  bank.  To  his  report  the  plaintiff  filed  numerous 
exceptions  of  both  law  and  fact,  which  were  sustained  by  the 
judge  of  the  superior  court,  who,  by  consent,  heard  and  dis- 
posed of  the  case  without  the  intervention  of  a  jury,  and  who 
entered  up  a  judgment  in  favor  of  the  plaintiff.  To  this  judg- 
ment the  People's  Bank  duly  excepted,  and  brought  the  case 
to  this  court  for  review. 

I.  The  People's  Bank  of  Talbotton  was  incorporated  by  an 
act  of  the  general  assembly  approved  December  3,  i8go.  See 
Acts,  1890-91,  vol.  2,  pp.  42-46.  Section  4  of  that  act  declares 
that  "the  total  liabilities  to  said  bank  of  any  person,  or  of 
any  company,  corporation  or  firm,  for  money  borrowed 
shall  at  no  time  exceed  one-tenth  part  of  the  capital 
stock  of  said  bank  paid  in,  but  the  discount  of  bills  of  ex- 
change drawn  in  good  faith,  and  the  discount  of   commercial 
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paper  actual  owned  by  the  person  negotiating  the  same,  shall 
not  be  considered  borrowed  money."  Section  6,  the  sub- 
stance of  which  was  set  forth  in  the  defendant's  answer,  con- 
tains a  provision  to  the  effect  that  the  stock  issued  to  each 
stockholder  "shall  be  held  bound  to  the  bank  for  any  dues 
or  other  indebtedness  by  said  stockholder  to  the  bank"  ;  that 
it  shall  have  a  lien  thereon  ''superior  to  all  other  liens, 
which  may  be  foreclosed  upon  the  same  as  a  mortgage  upon 
personal  property,  *  *  *  and  no  stockholder  who  may  be 
indebted  to  said  bank,  either  as  principal  or  security  or 
indorser,  shall,  while  so  indebted,  sell  or  transfer  the  stock 
held  by  him  or  her  without  the  consent  of  the  president  and 
directors  of  the  bank,  and  all  sales  and  transfers  of  stock  in 
said  bank  must,  in  order  to  be  valid,  be  made  on  the  books  of 
the  bank  by  the  owner  of  the  stock,  or  his  or  her  lawfully 
appointed  attorney  in  fact,  under  such  rules  and  regulations 
as  may  be  declared  by  the  by-laws  of  the  bank,  and  any  other 
transfer  is  void  as  against"  the  bank.  As  its  capital  stock 
was  $2g,ooo,  and  as  its  charter,  in  terms,  declared  that  it 
should  not  permit  any  person  at  any  time  to  become  indebted 
to  it  "for  money  borrowed"  in  an  amount  exceeding  one-tenth 
of  its  paid-up  capital  stock,  the  conclusion  seems  irresistible 
that  it  was  not  in  legislative  contemplation  that  the  bank 
should  have  a  lien  for  more  than  $2, goo  with  respect  to  any 
indebtedness  arising  from  loans  made  to  any  one  person.  It 
is  equally  true,  we  think,  that  it  was  not  the  legislative  intent 
that  the  bank  should  forfeit  its  lien  in  the  event  it  violated 
that  provision  of  its  charter  just  referred  to.  On  the  con- 
trary, that  provision  was  evidently  intended  to  operate  for 
the  benefit  and  protection  of  the  stockholders  of  the  bank, 
and  not  to  shield  from  liability  one  who  borrowed  from  the 
bank  an  amount  in  excess  of  that  which  its  officers  were 
authorized  to  lend  to  him,  or  to  confer  upon  third  persons 
the  right  to  assert  that  the  bank  had  forfeited  its  lien  by  rea- 
son of  the  fact  that  it  had  violated  its  charter  in  this  respect. 
This  interpretation  of  the  legislative  will  is  in  accord  with 
that  placed  upon  similar  enactments  by  the  supreme  court  of 
the  United  States  and  other  courts  of  this  county.  See,  in 
this  connection.  Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Nat.  Bank.  96  U.  S.  640,  24  L.  Ed.  648;  Bank  v.  Matthews, 
98  U.  S.  621,  25  L.  Ed.  188;  O'Hare  v.  Bank,  77  Pa.  96; 
Corcoran  v.  Batchelder,  147  Mass.  541,  18  N.  E.  420;  Smith 
V.  Bank,  45  Neb.  444,  63  N.  W.  796;  Ferguson  v.  Mercantile 
Co.  (Miss.)  27  South.  877;  16  Am.  &  Eng.  Enc.  Law,  166;  2 
Mor.  Priv.  Corp.  §§  666,  672,  673.  It  appears  from  the  rec- 
ord before  us  that  on  January  10,  1896,  the  date  upon  which 
Estes  made  a  transfer  of  his  stock  to  the  Exchange  Bank,  he 
owed  the  People's  Bank,  for  money  borrowed  prior  to  that 
time,  $2,996.  While  this  amount  was  in  excess  of  that  which, 
under  the  charter  of  that  bank,  its  officers  were  authorized  to 
loan  him,  we  nevertheless  hold,  for  the  reasons  above  stated. 
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that  the  People's  Bank  could  successfully  assert,  as  against 
the  Exchange  Bank,  had  it  on  January  loth  demanded  a  rans- 
fer  of  the  stock  on  the  books  of  the  defendant  bank  hat  it 
had  a  valid  lien  thereon  to  the  amount  of  $2, goo.  On  the 
argument  of  the  case  before  this  court,  counsel  for  the  c  Cend- 
ant in  error  abandoned  their  contention  that  the  Exch^^nge 
Bank  occupied  the  position  of  an  innocent  purchaser  of  the 
stock  without  notice;  saying  in  a  brief  filed  in  its  behalf: 
"We  concede  that  the  Exchange  Bank  must  be  held  to  have 
had  actual  notice  of  the  provisions  of  the  charter  of  the 
People's  Bank,  and  that  when,  on  January  10,  1896,  it  loaned 
Estes  the  $1,600  on  his  stock,  it  was  put  on  icquiry  as  to  his 
existing  indebtedness  to  the  People's  Bank,  and  is  bound  by 
the  knowledge  of  all  that  inquiry  would  have  disclosed." 
Counsel  further  stated :  "We  frankly  concede  that,  as  between 
Estes  and  the  People's  Bank,  Estes  could  not  set  up  as  a 
defense  to  thebank'sclaims  that  his  indebtedness  was  illegally 
contracted,  and  its  loan  to  him  ultra  vires  and  void;  for  Estes 
would  be  bound  to  pay  back,  even  though  he  had  borrowed 
the  entire  capital  of  the  bank,  and  so  all  the  courts  have 
decided." 

2.  So  we  will  pass  to  a  consideration  of  the  contention 
urged  before  us  by  counsel  for  the  defendant  in  error  that  it 
had  a  right  to  assume,  granting  that  it  knew  or  ought  to  have 
known  the  amount  of  Estes'  indebtedness  to  the  People's 
Bank  on  January  lOth,  that  this  bank  would  not  thereafter 
violate  its  charter  by  allowing  him  to  further  increase  his  lia- 
bilities to  it  for  money  borrowed,  and  that  therefore  the 
Exchange  Bank  "could  safely  lend  him  $1,600  on  his  fifteen 
shares  of  stock. "  From  a  purely  business  standpoint,  this 
proposition  would  seem  to  be  far  from  sound.  The  face  value 
of  these  15  shares  of  stock  was  only  $100  per  share,  and  there 
is  nothing  in  the  record  to  indicate  that  on  the  day  last  men- 
tioned their  market  value  exceeded  or  was  even  equal  to  the 
face  value  of  the  same.  On  that  date  the  People's  Bank  had 
a  valid  lien  thereon  to  the  amount  of  $2,900  for  borrowed 
money,  to  discharge  which  would  impose  upon  the  Exchange 
Bank  the  necessity  of  its  paying  to  the  People's  Bank  pre- 
cisely $2, goo.  In  the  event  Estes  failed  to  pay  his  then  exist- 
ing indebtedness  of  $2,996  to  the  latter  bank,  and  it  foreclosed 
its  lien  on  the  stock  and  brought  it  to  sale,  the  Exchange 
Bank  could  not  reasonably  hope  to  receive  any  portion  of  the 
proceeds  of  the  sale,  unless  the  stock  brought  something  more 
than  $1,400  in  excess  of  its  face  value,  which  was  quite  im- 
probable. In  other  words,  the  Exchange  Bank  on  January 
loth  had  practically  no  security  at  all  for  its  loan  to  Estes  of 
$1,600,  and  could  hardly  be  placed  in  any  worse  situation  by 
future  dealings  between  Estes  and  the  People's  Bank  whereby 
his  indebtedness  to  it  for  borrowed  money  was  increased. 
The  proposition  upon  which  counsel  for  the  defendant  in 
error  insist  is  equally  unsound  from  a  legal  standpoint.     They 
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admit  that  their  client  "made  no  formal  demand  on  the 
People's  Bank  for  a  transfer  on  its  books  of  tha  fifteen  shares 
of  stock  until  just  prior  to  filing  its  suit  in  September,  1898," 
— more  than  two  years  after  it  procured  from  Estes  an  assign- 
ment of  this  stock.  The  evidence  introduced  upon  the  hear- 
ing before  the  auditor  showed  conclusively  that  none  of  the 
officers  of  the  People's  Bank  (save  Estes  himself,  its  presi- 
dent) had  any  knowledge  of  this  assignment,  or  of  the  fact 
that  the  Exchange  Bank  claimed  to  have  any  interest  in  the 
shares  of  stock  issued  to  him,  until  November  20,  1896.  On 
that  day  his  indebtedness  to  the  People's  Bank  on  notes  held 
by  it  amounted  to  nearly  $9,000,  and  to  secure  the  payment  of 
the  same  he  gave  to  that  bank  a  mortgage  on  his  stock  of 
merchandise,  and  transferred  to  it  all  of  his  notes  and  accounts. 
Then,  for  the  first  time,  did  the  other  officers  of  the  bank  be- 
come informed  that  the  Exchange  Bank  held  an  assignment  by 
him  of  his  1 5  shares  of  stock.  This  assignment  did  not  operate 
to  pass  to  it  the  legal  title  to  the  stock,  which  could  be 
acquired  only  in  the  way  pointed  out  in  the  charter  of  the 
People's  Bank,  viz.,  by  a  formal  transfer  of  the  stock  upon 
its  books.  George  H.  Hammond  &  Co.  v.  Hastings,  134  U. 
S.  401,  10  Sup.  Ct.  727,  33  L.  Ed.  960;  I  Cook,  Stock  &  S.  § 
412  et  seq.  Nor  was  it  the  right  of  the  Exchange  Bank  to 
demand  that  such  a  transfer  should  be  made,  unless  it  offered 
to  discharge  the  lien  upon  the  stock  held  by  the  People's  Bank. 
Bank  v.  Laird,  2  Wheat.  390,  4  L.  Ed.  269;  Reese  v.  Bank,  14 
Md.  271,  74  Am.  Dec.  536.  And  having  acquired  no  more 
than  an  equitable  interest  in  the  stock,  and  having  neglected 
to  take  any  steps  to  protect  itself  by  giving  notice  of  its 
equitable  title  thereto,  the  Exchange  Bank  is  not  in  a  position 
to  complain  that  between  the  loth  of  January  and  the  20th  of 
November,  1896,  the  People's  Bank  extended  further  credit  to 
Estes.  On  the  contrary,  it  was  clearly  the  right  of  the 
People's  Bank,  up  to  the  time  it  received  notice  of  the  equity 
of  the  Exchange  Bank,  to  treat  Estes  as  the  rightful  and  legal 
owner  of  the  stock,  and  to  deal  with  him  accordingly.  See 
I  Cook,  Stock  &  S.  §  425;  23  Am.  &  Eng.  Enc.  Law,  694, 
and  cases  cited  in  note  4;  Civ.  Code,  §  3077;  Gurrey  v. 
Perryman,  6  Ga.  119.  After  receiving  such  notice,  however, 
it  was  the  duty  of  the  People's  Bank  to  respect  the  rights  of 
the  Exchange  Bank  by  regarding  it  as  the  true  owner  of  the 
stock,  notwithstanding  no  formal  transfer  of  it  had  been  made 
on  the  books  of  the  former.  Guarantee  Co.  of  North  America 
v.  East  Rome  Town  Co.,  96  Ga.  511,  23  S.  E.  503,  51  Am. 
St.  Rep.  150.  Accordingly,  after  notice  brought  home  to  it  in 
any  way,  the  People's  Bank  could  no  longer  extend  credit  to 
Estes  upon  the  faith  of  his  ownership  of  the  stock,  and  rely 
for  protection  upon  the  lien  for  which  its  charter  provides,  so 
far  as  any  new  and  additional  loan  to  him  was  concerned. 
Birmingham  Trust  &  Sav.  Co.  v.  Louisiana  Nat.  Bank  (Ala.) 
13  South.  112,  20  L.  R.  A.  600. 
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3.  The  principles  of  law  above  announced  control  the  case 
at  bar.  Before  undertaking  to  apply  them  to  the  facts  dis- 
closed by  the  record,  it  is  necessary,  however,  to  dispose  of 
still  another  point  relied  on  by  counsel  for  the  prevailing 
party  below.  It  was  insisted  that,  as  Estes  was  the  president  of 
the  People's  Bank  at  the  time  he  assigned  his  stock,  it  was 
chargeable  with  notice  of  the  fact  that  he  had  made  a  pledge 
of  this  stock  to  the  Exchange  Bank;  and  the  following  cases 
were  cited  in  support  of  this  contention:  Brobston  v.  Penni- 
man,  97  Ga.  527,  25  S.  E.  350;  Morris  v.  Banking  Co.,  109 
Gi.  12,  34  S.  £.  378,  46  L.  R.  A.  5o5;  Fouche  v.  Bank,  no 
Ga.  827,  36  S.  E.  256;  Singleton  v.  Bank,  113  Ga.  528,  38  S. 
E.  947.  The  decision  in  each  of  these  cases  was  based  upon 
the  proposition  that  a  corporation  which  seeks  to  enforce  for 
its  benefit  a  contract  made  in  its  behalf  by  one  of  its  officers 
is,  in  law,  chargeable  with  notice  of  whatever  he  knew  at  the 
time  the  contract  was  entered  into.  None  of  these  cases, 
therefore,  have  any  bearing  upon  the  case  in  hand.  The 
People's  Bank  is  certainly  not  trying  to  enforce  against  the 
Exchange  Bank  any  contract  with  it  which  Estes,  acting  as 
president  of  his  bank,  made  in  its  behalf  or  for  its  benefit. 
The  Exchange  Bank  dealt  with  Estes  in  his  individual 
capacity,  as  a  seller  of  merchandise  and  trader  in  cotton,  who 
desired  to  borrow  for  his  own  personal  use  $1,600,  and  who 
offered  to  pledge  as  security  for  the  loan  certain  shares  of 
stock  of  which  he,  as  an  individual,  was  the  holder  in  his  own 
right.  With  President  Estes,  the  ranking  officer  of  the 
People's  Bank,  the  Exchange  Bank  had  no  dealings  whatso- 
ever. This  being  so,  the  knowledge  which  Estes  had  con- 
cerning his  transactions  with  the  latter  bank  cannot  be  said  to 
have  been  acquired  by  him  while  acting  in  his  official  capacity 
as  president  of  the  other  bank.  Nor  can  it  be  seriously  in- 
sisted that  the  People's  Bank  was  chargeable  with  notice  of 
what  Estes  knew  when  he,  after  assigning  his  stock,  induced 
it  to  extend  to  him  further  credit.  In  all  his  subsequent  trans- 
actions with  the  bank  he  acted  merely  as  an  individual  who 
had  urgent  need  of  moneys,  and  dealt  at  arm's  length  with  its 
other  officers,  who,  as  its  duly  authorized  representatives, 
made  to  him  additional  loans  in  ignorance  of  the  fact  that  he 
had  parted  with  his  stock.  Accordingly,  his  knowledge  of 
what  he  had,  acting  in  his  individual  capacity,  previously 
done  with  his  stock,  was  not  imputable  to  that  bank,  not- 
withstanding he  was  its  president.  Bank  v.  Demere,  92  Ga. 
735.  19  S.  E.  38;  Trust  Co.  v.  Hiers,  112  Ga.  823,  38  S.  E. 
103.  To  hold  otherwise  would  be  to  give  to  the  doctrine  of 
constructive  notice  an  application  wholly  unwarranted;  for 
that  doctrine  rests  upon  purely  equitable  principles,  and  cannot 
be  invoked  except  in  extreme  cases,  where  justice  demands 
its  recognition.  The  case  in  hand  does  not  belong  to  that 
class  of  cases  just  referred  to,  since  it  was  entirely  owing  to 
the  inexcusable  neglect  on  the  part  of  the  Exchange    Bank  to 
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give  notice  to  all  concerned  of  its  equities  that  the  People's 
Bank  did  not,  prior  to  November  20,  1896,  become  aware 
thereof. 

4  It  was  the  privilege  of  the  Exchange  Bank,  on  the  day 
last  mentioned,  or  at  any  other  time  it  might  have  seen  fit,  to 
assert,  as  against  the  People's  Bank,  that  it  did  not  have  a 
valid  lien  for  more  than  $2, goo  on  the  stock  issued  by  it  to 
Estes,  and  accordingly  was  bound  to  release  the  stock  upon 
payment  of  that  amount  by  his  assignee.  But  the  Exchange 
Bank  seems  unwilling  to  pay  anything  at  all  in  order  to  re- 
move this  lien  of  $2,900,  which  existed  at  the  time  it  acquired 
the  stock  from  Estes,  and  continued  up  to  November  20,  1896. 
Indeed,  its  petition  was  framed  upon  the  only  theory  upon 
which  it  could  logically  rely  as  a  basis  for  requiring  the 
People's  Bank  to  make  a  transfer  of  the  stock,  in  the  absence 
of  an  offer  on  the  part  of  the  former  todischarge  whatever  lien 
the  latter  might  have  thereon,  viz.,  that  payments  by  Estes 
upon  his  indebtedness  to  the  People's  Bank  inured  to  the 
benefit  of  his  assignee,  and,  so  soon  as  he  discharged  in  full 
such  indebtedness,  the  lien  on  his  stock  could  no  longer  attach 
thereto,  and  the  Exchange  Bank,  as  the  equitable  owner  of 
the  stock,  would  be  entitled  to  demand  a  transfer  of  the  same 
upon  the  books  of  the  defendant  .bank.  That  is  to  say,  the 
Exchange  Bank  occupies  a  situation  similar  to  that  of  a  per- 
son purchasing  property  which  is  subject  to  the  lien  of  amort- 
gage,  who,  if  he  does  not  himself  wish  to  discharge  such  lien, 
cannot  claim  to  have  an  unincumbered  title  to  the  property 
until  such  time  as  the  mortgagor  shall  have  satisfied  in  full 
his  indebtedness  to  the  mortgagee.  Had  the  Exchange  Bank 
on  January  loth  given  notice  that  it  was  the  equitable  owner 
of  the  stock,  the  sum  of  $2,996,  which  Estes  then  owed  to  the 
People's  Bank,  would  represent  the  amount  of  indebtedness 
he  would  be  called  upon  to  discharge  before  the  Exchange 
Bank  could  justly  claim  to  be  entitled  to  a  transfer  of  the 
stock  to  it  on  the  books  of  the  bank  issuing  the  same.  But  as 
has  been  remarked,  that  bank  did  not  acquire  notice  until 
November  20th,  when  Estes'  indebtedness  to  it  had  reached 
nearly  $12,000,  consisting  of  an  overdraft  of  $1,879;  a  note 
for  $1,000,  signed  by  Charles  E.  Estes  and  indorsed  by  G.  H. 
Estes,  secured  by  a  pledge  of  10  shares  of  bank  stock;  and 
certain  other  notes,  upon  which  G.  H.  Estes  was  liable  either 
as  principal  or  indorser,  calling  tor  the  payment  of  $8,768.40. 
These  three  items,  then,  represent  the  amount  of  indebtedness 
which  it  was  incumbent  upon  the  Exchange  Bank  to  show 
had  been  fully  paid  off  by  Estes;  and  it  was,  of  course,  the 
right  of  that  bank  to  demand  that  the  People's  Bank  should 
allow  him  proper  credits  for  all  sums  which  it  received  from 
him.  The  evidence  discloses  that  the  Charles  E.  Estes  note 
was  satisfied  in  fullby  the  holder  accepting  inpayment  thereof 
the  10  shares  of  bank  stock  pledged  as  collateral  security. 
On  the  argument  here  it   was  insisted  that  this  note  was  held 
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simply  as  security  for  the  payment  of  the  other  notes  above 
referred  to,  but  this  contention  is  not  sustained  by  the  testi- 
mony as  it  appears  in  the  record  before  us.  The  evidence 
further  discloses  that  the  overdraft  of  $1,879  was  on  Novem- 
ber 20th  settled  by  Estes  conveying  to  the  People's  Bank  a 
storehouse  and  lot  in  Talbotton.  So  the  real  controversy  pre- 
sented for  determination  by  the  auditor  was,  had  the  People's 
Bank  realized  from  the  choses  in  action  turned  over  to  it  by 
Estes,  and  the  stock  of  goods  covered  by  his  mortgage  to  it, 
an  amount  sufficient  to  satisfy  the  third  item,  of  $8,768.40, 
represented  by  10  promissory  notes  upon  which  Estes  was 
liable?  It  was  shown  that  three  of  these  notes,  aggregating 
in  amount  $699,  had  been  paid;  that  the  proceeds  of  a  sale 
under  the  mortgage  of  the  stock  of  goods  were  $3,886.75;  that 
the  net  proceeds  of  certain  choses  in  action  turned  over  to  attor- 
neys for  collection  amounted  to  $1,396.30;  and  that  Estes, 
who  had  undertaken  to  collect  on  commission  other  notes  and 
accounts  which  had  been  assigned  to  the  bank,  paid  over  to 
it  $706.16.  Deducting  the  amount  thus  realized  by  the 
People's  Bank,  viz.,  l6,688.2i,  from  the  item  of  $8,768.40 
above  referred  to,  there  would  still  remain  an  unpaid  balance 
of  over  $2,000  on  the  indebtedness  which  Estes  had  con- 
tracted prior  to  November  20th. 

It  appeared  on  the  hearing  before  the  auditor  that  Estes 
was  also  indebted  to  the  bank  in  the  sum  of  $1,601.73  on  an 
overdraft  which  the  plaintiff  below  contended  he  had  been 
allowed  to  make  after  the  People's  Bank  received  notice  of 
the  equities  claimed  by  the  Exchange  Bank.  The  auditor 
was  of  the  opinion  that  the  plaintiff's  contention  was  not  suffi- 
ciently supported  by  proof;  yet.  as  his  honor  of  the  court  be- 
low evidently  entertained  a  different  view,  it  may,  for  the 
purposes  of  this  discussion,  be  granted  that  this  charge 
against  Estes  of  $1,601.73  should  not  be  considered  as  forming  a 
portion  of  the  indebtedness  contracted  by  him  before  the  date 
last  mentioned.  We  would  not,  indeed,  deem  it  necessary 
to  refer  at  all  to  this  item  of  indebtedness,  were  it  not  for  the 
fact  that  it  appeared  on  the  hearing  that  the  People's  Bank 
became  the  purchaser  at  the  mortgage  sale  of  Estes'  stock  of 
goods,  subsequently  disposed  of  them  at  a  profit  of  $747.38, 
and  credited  him  with  that  amount  on  his  general  account, 
which,  of  course,  included  the  charge  of  $1,601.73  against 
him.  Counsel  for  the  defendant  in  error  assumed  on  the 
argument  here  that  this  credit  of  $747.38  should  be  applied  to 
the  extinguishment  of  the  indebtedness  which  arose  prior  to 
November  20th,  rather  than  to  that  which  was  thereafter 
contracted.  We  think  otherwise.  The  mortgage  on  the  stock 
of  goods  having  been  duly  foreclosed,  and  the  People's  Bank 
having  become  the  purchaser  at  the  sale  had  thereunder,  it 
was  the  absolute  owner  of  the  goods,  and  was  certainly  under 
no  legal  duty,  either  to  Estes  or  his  creditors,  to  give  him  the 
benefit  of  any  profit  it  might  make  upon  a  resale  of  the  goods. 


412  STOCK    AND    STOCKHOLDERS  [vOL  V 

People's  Bank  of  Talbotton  v.  Exchange  Bank  of  Macon 

The  credit  which  the  bank  did,  of  its  own  motion,  allow  him 
on  his  general  account  with  it,  was  in  the  nature  of  a  gift, 
purely  personal  in  character.  It  was  doubtless  influenced  by 
a  spirit  of  commendable  fairness  and  liberality  towards  Estes, 
which  should  not  be  discouraged,  but  applauded.  We  there- 
fore hold  that,  as  this  credit  had  not  been  applied  to  any  par- 
ticular item  of  indebtedness,  the  Exchange  Bank  had  no  right 
to  demand  that  it  should  be  appropriated  to  the  payment  of 
a  debt  which  was  covered  by  the  lien  by  which  that  bank  was 
embarrassed. 

When,  on  November  29th,  Estes  executed  this  mortgage, 
and  turned  over  to  the  People's  Bank  all  of  his  choses  in 
action  as  security  for  the  payment  of  notes  to  the  amount  of 
$8,768.40  which  it  held  against  him,  he  did  so  upon  the  ex- 
press understanding  that  two  of  these  notes  should  first  be 
satisfied  out  of  the  proceeds  realized  from  the  securities  thus 
given  to  the  bank.  These  two  notes  were  signed  by  Estes 
and  one  Wilkerson.  ostensibly  as  joint  makers,  though  Wilker- 
son's  true  relation  to  the  notes  was  that  of  an  accommodation 
indorser,  which  fact  was  known  to  the  bank  when  it  received 
them.  Counsel  for  the  defendant  in  error  insisted  here  that 
the  People's  Bank  had  no  right,  as  against  the  Exchange 
Bank,  to  comply  with  its  obligation  to  Estes  to  apply  to  the 
payment  of  these  notes  the  proceeds  first  arising  from  the 
assets  he  had  turned  over  to  it  as  security  for  the  payment 
of  these  and  other  notes.  The  point  is  not  well  taken.  Estes 
had  a  right,  when  he  voluntarily  turned  over  his  assets  to  the 
People's  Bank,  to  direct  it  how  to  apply  the  proceeds  thereof; 
and  it  was  bound  to  keep  faith  with  him,  or  else  be  placed  in 
the  awkward  situation  of  releasing  Wilkerson  from  liability 
on  the  notes  by  declining  payment  of  them  by  Estes,  the  only 
real  principal  thereon.  The  Exchange  Bank  would  accord- 
ingly gain  no  benefit  from  a  violation  by  the  People's  Bank  of 
its  agreement  with  Estes;  and,  moreover,  it  is  not  the  policy 
of  a  court  exercising  equity  jurisdiction  to  countenance  a  sug- 
gestion by  a  party  that  in  order  to  protect  him  it  was  the  duty 
of  another  to  disregard  a  solemn  contract,  which  he  was  in 
good  conscience  bound  to  respect. 

It  was  developed  on  the  hearing  before  the  auditor  that  the 
People's  Bank  still  hoped  to  realize  from  the  choses 
in  action  turned  over  to  it  by  Estes  between  five  and  six 
hundred  dollars.  But  this  is  a  matter  of  no  significance,  so 
far  as  the  present  case  is  concerned;  for,  as  has  been  seen, 
the  plaintifi  based  its  right  to  the  relief  sought  solely  on  the 
ground  that  Estes  had  fully  discharged  all  of  his  indebtedness 
to  the  People's  Bank,  as  to  which  it  could  assert  a  lien  on  his 
stock.  As  this  seems  not  to  have  been  true,  in  point  of  fact, 
the  plaintiff  was  not  entitled  to  an  immediate  transfer  of  the 
stock,  and  therefore  its  action  was  prematurely  brought.  It 
is  to  be  noted  that  the  plaintiff's  petition  contained  no 
offer  on  its  part  to   pay  such  indebtedness  to   the   People's 
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Bank  as  might  not  have  been  discharged  by  the  payments 
made  by  Estes,  in  the  event  the  court  might  decree  that  bank 
had  a  right  to  assert  its  lien  in  regard  thereto,  so  the  auditor 
was  not  called  upon  to  determine  precisely  what  amount  it 
was  necessary  for  the  Exchange  Bank  to  pay  to  the  People's 
Bank  in  order  to  free  the  stock  from  its  lien.  In  support  of  his 
conclusion  that  the  Exchange  Bank  had  failed  to  show  that 
the  defendant  bank  had  been  paid  in  full,  he  submitted  a  cal- 
culation as  to  how  accounts  stood  between  Estes  and  that 
bank.  It  is  really  immaterial  whether  this  calculation  was 
or  was  not  in  all  respects  accurate,  or  based  upon  correct  find- 
ings as  to  the  items  of  account  which  should  be  taken  into 
consideration,  since,  as  we  have  shown  above,  the  unpaid 
balance  of  Estes'  indebtedness  to  the  People's  Bank  which 
had  been  contracted  before  it  received  notice  of  the  equities 
of  the  Exchange  Bank  amounted  to  at  least  $2,000  principal, 
exclusive  interest  and  other  items  which  the  defendant  bank 
claimed  should  be  taken  into  account.  Possibly  the  time  may 
come  when  the  Exchange  Bank  will  be  entitled  to  a  trans- 
fer of  the  stock  which  is  the  subject-matter  of  the  present 
controversy,  without  paying  anything  to  the  People's  Bank  in 
order  to  discharge  its  lien.  Or  it  may  be,  the  Exchange  Bank 
will  be  desirous  hereafter  of  acquiring  the  legal  title  to  the 
stock,  even  though  to  do  so  will  involve  the  expenditure  by  it 
of  some  money.  If  so,  it  can  institute  another  proceeding 
with  a  view  to  securing  a  decree  fixing  the  precise  amount  it 
will  have  to  pay  in  order  to  obtain  the  desired  transfer  of  the 
stock,  provided,  of  course,  the  same  is  not  brought  to  sale  by 
the  People's  Bank  under  its  lien,  to  the  end  that  the  proceeds 
thereof  may  be  applied  to  that  portion  of  the  indebtedness, 
contracted  by  Estes  prior  to  November  20th,  which  still  re- 
mains unpaid. 

Judgment    reversed.     All  the  justices  concurring,    except 
LUMPKIN,  P.  J.,  absent,  and  CANDLER,  J.,  not  presiding. 
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Illinois  Nat.  Bank  v.  Kinsella,  County  Treasurer. 

(Supreme  Court  of  Illinois,  Feb.  i8,  1903,) 

[66  N.  E.  Rep.  338.] 

National  Banks — Taxation — Discrimination — Shares  and   Real    Estate — 
Other  "Moneyed  Capital." 

Rev.  St.  U.  S.  §  5219  [U.  S.  Comp.  St.  1901,  p.  3502],  provides  that 
the  shares  of  national  banks  shall  be  assessable  for  taxation  in  the 
hands  of  their  owners,  but  not  at  a  greater  rate  than  assessed  on  other 
"moneyed  capital"  in  the  hands  of  individual  citizens  of  the  state, 
and  that  the  real  propert3'  of  such  banks  may  be  taxed  to  the  same 
extent  as  other  real  estate  is  taxed:  held,  that  the  "moneyed  cap- 
ital" referred  to  was  money  invested  in  other  banking  institutions, 
and  therefore,  if  the  shares  or  personalty  of  other  banks  were  taxed 
at  their  full  value  in  addition  to  taxation  on  the  real  estate  of  such 
banks,  the  shares  of  national  banks  might  also  be  taxed  in  the  same 
manner. 
Same — Same — Same — Same — Statute. 

Kurd's  Rev.  St.  1899,  p.  1393,  'i  1,  provides  that  there  shall  be  taxed 
(first)  "all  real  and  personal  property"  in  the  state  except  as  other- 
wise exempt;  (third)  the  stock  of  banks  and  banking  companies. 
Pages  1400,  1401,  <i'i  35-39,  provides  a  method  whereby  the  stock- 
holders in  every  bank  in  the  state,  whether  organized  under 
state  or  national  law,  shall  be  assessed  and  taxed  on  the  value  of  such 
bank  stock.  Page  1399,  l  30,  provides  that  "every  bank  (other  than 
national  banks),  banker,  broker  or  stock  jobber"  shall  list  with  the 
assessor  all  the  property,  "except  real  estate  which  shall  be  listed 
and  assessed  as  other  real  estate  is  listed  and  assessed  under  this 
act,"  in  a  manner  prescribed,  so  as  to  obtain  a  statement  of  the  net 
personal  property  of  the  bank  :  held,  that  the  stock  or  personalt3'  of 
every  state  or  private  bank  was  to  be  assessed  at  its  full  value,  in 
addition  to  the  taxation  on  real  estate,  and  therefore  there  was  no 
discrimination  against  national  banks  or  their  shareholders,  similarly 
taxed. 
Double  Taxation. 

To  assess  the  shares  of  the  stock  of  a  bank  in  the  hands  of  the 
holders  at  its  full  value,  and  also  to  assess  and  tax  the  real  estate  of 
the  bank,  is  not  unconstitutional  as  double  taxation. 

Appeal  from  circuit  court,  Sangamon  county;  Jas.  A. 
Creighton,  Judge. 

Bill  by  the  Illinois  National  Bank  against  R.  F.  Kinsella, 
as  county  treasurer  of  Sangamon  county.  From  a  decree  dis- 
missing the  bill,  complainant  appeals.     Affirmed. 

Brown,  Wheeler,  Brown  &  Hay,  for  appellant. 
E.  S.  Smith,  for  appellee. 

HAND,  J.  This  is  a  bill  in  chancery  filed  in  the  Sangamon 
county  circuit  court  by  the  appellant  against  appellee,  county 
treasurer  and  ex  officio  collector  of  said  county,  to  enjoin  the 
collection  of  a  portion  of  the  taxes  levied  upon  the  shares  of 
stock  of  the  appellant  in  the  hands  of  its  shareholders.  A 
general  demurrer  was  filed  to   the  bill  and  sustained,  and,  the 
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appellant  having  elected  to  stand  by  its  demurrer,  a  decree 
was  entered  dismissing  the  bill  for  want  of  equity,  and  an 
appeal  has  been  prosecuted  to  this  court. 

The  averments  of  the  bill,  in  substance,  are,  that  on  April 
I,  1901,  the  appellant  was  a  national  bank  organized  under 
the  statute  of  the  United  States,  with  its  banking  house 
located  at  Springfield,  in  said  county,  with  a  capital  of 
$300,000.  divided  into  3,000  shares  of  the  par  value  of  $100 
each,  the  full  fair  cash  value  of  which  was  $118  per  share,  and 
which  were  assessed  by  the  local  assessor  at  that  value  as 
their  full  fair  cash  value,  and  at  a  sum  aggregating  the  sum  of 
$354,000;  that  the  appellant  at  the  same  time  owned  a  build- 
ing and  real  estate  in  which  it  conducted  its  banking  business, 
which  was  assessed  at  $100,000  as  its  full  fair  cash  value;  that, 
in  making  the  assessments  of  said  shares  of  stock,  the  assessor 
should  have  deducted  from  the  full  fair  cash  value  thereof  the 
assessed  value  of  said  real  estate,  and  assessed  the  said  shares 
of  stock  at  an  amount  aggregating  $254,000,  instead  of 
$354,000;  that  the  appellant  had  paid  the  taxes  assessed 
against  said  real  estate,  and  the  taxes  assessed  against  said 
shares  of  stock,  based  upon  a  valuation  aggregating  $254,000, 
and  that  the  taxes  levied  upon  the  assessed  valuation  of  said 
shares  of  stock  over  and  above  the  full  fair  cash  value  thereof, 
after  deducting  the  assessed  value  of  said  real  estate,  was 
illegal  and  void,  and  prayed  that  the  collection  thereof  should 
be  enjoined.  The  parties  filed  the  following  stipulation, 
which  was  before  the  court  at  the  time  the  demurrer  was  dis- 
posed of:  "It  is  stipulated  by  the  parties  to  the  above  entitled 
cause  that  the  real  estate  of  said  bank  occupied  by  it  as  its 
banking  house  has  been  assessed  and  the  taxes  extended  and 
paid  thereon;  that  the  shares  of  stock  of  said  bank  have  been 
assessed  against  the  shareholders  according  to  their  full  fair 
cash  value,  without  deduction  on  account  of  the  assessment  of 
the  real  estate.  It  is  further  stipulated  that  but  one  question 
is  involved  in  this  case,  and  if  the  court  shall  find  that  under 
existing  laws  the  said  real  estate  of  the  bank  may  be  taxed 
against  the  bank,  and  the  shares  of  stock  may  also  be  assessed 
and  taxed  against  the  shareholders  according  to  its  and  their 
full  fair  cash  value,  without  deduction  on  account  of  the  said 
real  estate  assessment,  the  injunction  shall  be  denied.  If  the 
court  shall  find  that  it  is  not  lawful  to  assess  the  shares  of 
stock  against  the  shareholders  according  to  their  full  fair  cash 
value,  without  deduction  of  the  value  of  the  said  real  estate 
assessed  against  the  bank,  then  the  injunction  shall  be 
granted." 

In  view  of  the  facts  averred  in  the  bill,  and  the  above 
stipulation,  but  one  question  is  presented  for  decision  in  this 
case,  viz. :  In  the  assessment  of  the  shares  of  stock  of  a 
national  bank  against  the  shareholders,  should  the  assessed 
value  of  the  real  estate  owned  by  the  bank  be  deducted  from 
the  aggregate  assessed  value  of  the  shares,  and  the  shareholder 
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assessed  only  upon  the  amount  remaining   after  such  deduc- 
tion, or  should  the  shares  of  stock  be  assessed  at  their  full  fair 
cash  value  to  the  shareholder,  and  the  real  estate  be  assessed 
to  the  bank  at  its  full  fair  cash  value?     The  first  act  provid- 
ing for  the  organization  of  national  banks  passed  by  Congress 
(February  25,  1863)  contained   no   grant  of  power  permitting 
the  states  to  impose  taxes  upon  national  banks  in   any   form, 
and  it  was  held  that  without   such  grant  the  power  did  not 
exist.     This  policy  was  soon  found  to  be   unwise,  and   in  the 
following  year  power  was  given  the  states,  not  to  tax  the  bank, 
its  franchises,  or  property,  but  to  tax  the  shares   of    stock    in 
the  hands  of  the  shareholder.     The   statute  was  subsequently 
amended  from  time  to   time,  and  was  finally  embodied   as  it 
exists  to-day  in    section    5219   of  the  Revised  Statutes  of  the 
United  States  [U.  S.    Comp.  St.    1501,  p.  3502],  which  reads 
as  follows:     ''Nothing  herein  shall  prevent  all  the  shares  in 
any  association  from   being  included  in  the  valuation  of  the 
personal  property  of   the   owner   or  holder   of  such  shares  in 
assessing  taxes  imposed  by  authority  of  the  state  within  which 
the  association  is  located;  but  the   legislature   of   each   state 
may  determine  and  direct  the  manner  and  place  of  taxing  all 
the  shares  of  national  banking  associations  located  within  the 
state,  subject  only  to  the  two   restrictions   that   the   taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  money 
capital  in  the  hands  of  individual  citizens  of  such  state,  and 
that  the  shares  of  any  national  banking  association  owned  by 
non-residents  of  any   state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere.     Nothing  herein 
shall  be  construed  to  exempt  the  real  property  of   association 
from  either  state,  county  or  municipal  taxes,  to  the  same  ex- 
tent, according  to  its  value,  as  other  real  property  is  taxed." 
And  in  Owensboro  Nat.  Bank   v.  City  of  Owensboro,  173  U. 
S.  664.  19  Sup.  Ct.  t;37,  43    L.  Ed.  850,   it  was  said:     "This 
section     *    *    *     is  the  measure  of  the  power  of  a  state  to 
tax  national  banks,  their   property,  or  their  franchises.     By 
its  unambiguous  provisions  the  power  is  confined  to  a  taxation 
of  the  shares  of  stock  in  the  names  of  the  shareholders,  and  to 
an  assessment  of  the  real  estate  of  the  bank.     Any   state  tax, 
therefore,  which  is  in  excess  of  and  not  in  conformity  to  these 
requirements  is  void." 

The  only  restriction  imposed  upon  the  states  in  taxing  the 
shares  of  national  banks  is,  first,  "that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  state;"  and, 
second,  "that  the  shares  of  any  national  banking  association 
owned  by  non-residents  of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere."  The 
second  restriction  is  not  important  here.  The  first  was 
passed  with  the  view  to  prevent  the  states,  in  levying  a  tax 
on  national  banks,  from  discriminating  against  such  banks  and 
in  favor  of  institutions  or  individuals  engaged  in  a   similar 
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business.  Mercantile  Bank  v.  New  York,  121  U.  S.  138,  7 
Sup.  Ct.  826,  30  L.  Ed.  895;  First  Nat.  Bank  v.  Ayers,  160 
U.  S.  660,  16  Sup.  Ct.  412,  40  L.  Ed.  573;  Commercial  Nat. 
Bank  v.  Chambers,  182  U.  S.  556,  21  Sup.  Ct.  863,  4^  L.  Ed. 
1227.  The  term  "moneyed  capital,"  therefore,  as  used  in 
the  act  of  Congress,  includes  only  capital  which  comes  in 
competition  with  that  invested  in  national  banks  (First  Nat. 
Bank  v.  Chapman,  173  U.  S.  205,  19  Sup.  Ct.  407,  43  L.  Ed. 
669),  and  does  not  include  capital  invested  in  an  enterprise 
which  is  not  engaged  in  a  business  which  will  come  in  com- 
petition with  national  banks  (Mercantile  Nat.  Bank  v.  New 
York,  supra;  National  Newark  Banking  Co.  v.  Newark,  121 
U.  S.  163,  7  Sup.  Ct.  839,  30  L.  Ed.  904;  Palmer  v.  Mc- 
Mahon,  133  U.  S.  660,  10  Sup.  Ct.  324,  33  L.  Ed.  772);  and 
money  invested  by  corporations  or  individuals  in  railroads, 
mines,  manufacturing,  insurance,  or  other  kindred  enterprises, 
or  deposits  in  savings  banks  or  the  moneys  of  charitable  institu- 
tions, are  not  within  the  meaning  of  the  act.  Aberdeen  Bank 
V.  Chehalis  County,  166  U.  S.  440,  17  Sup.  Ct.  629,  41  L.  Ed. 
1069;  National  Bank  of  Commerce  v.  Seattle,  166  U.  S.  463, 
17  Sup.  Ct.  996,  41  L.  Ed.  1079;  First  Nat.  Bank  v.  Chap- 
man, supra.  It  is  clear  that  the  only  moneyed  capital  in  this 
state  which  comes  in  competition,  to  any  appreciable  extent, 
with  that  invested  in  national  banks,  is  that  invested  in  bank- 
ing institutions  organized  under  the  state  law  or  operated  by 
private  individuals,  and  if  the  shares  of  stock  of  such  banks. 
or  their  personal  property,  under  the  statutes  of  this  state  are 
required  to  be  assessed  at  their  full  fair  cash  value,  and  in 
addition  thereto  the  real  estate  held  by  such  banking  institu- 
tions required  to  be  assessed  at  its  full  fair  cash  value,  then 
there  is  no  discrimination  against  national  banks  and  in  favor 
of  state  or  private  banks,  and  the  assessment  of  the  shares  of 
national  banks  at  their  full  fair  cash  value  to  the  shareholder, 
and  the  real  estate  to  the  bank,  should  be  held  valid,  unless, 
for  other  reasons  hereafter  considered,  such  assessments  are 
invalid,  which  invalidity  would  apply  to  ths  assessment  of 
state  and  private  banks  with  the  same  force  that  it  does  to 
national  banks. 

Section  i  of  the  revenue  act  (Kurd's  Rev.  St.  1899,  p.  1393) 
provides:  "The  property  named  in  this  section  shall  be 
assessed  and  taxed,  except  so  much  thereof  as  may  be,  in  this 
act,  exempted:  First — All  real  and  personal  property  in 
this  state.  Second—  *  *  *  Third — The  shares  of  capital 
stock  0?  banks  and  banking  companies  doing  business  in  this 
state.  Fourth —  *  *  *.*'  Sections  35  to  39,  inclusive, 
provide  the  manner  in  which  state  and  national  banks  are  to 
be  assessed,  and  are  as  follows: 

"Sec.   35.   The  stockholders  in  every   bank   located  within 

this  state,  whether  such  bank  has  been  organized   under  the 

banking  laws  of  this   state  or  of  the   United  States,  shall  be 

assessed   and   taxed   on   the   value   of   their   shares   of  stock 

5  Bkg  Cas— 27 
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therein,  in  the  county,  town,  district,  village  or  city  where 
such  bank  or  banking  association  is  located,  and  not  else- 
where, whether  such  stockholders  reside  in  such  place  or  not. 
Such  shares  shall  be  listed  and  assessed  with  regard  to  the 
ownership  and  value  thereof,  as  they  existed  on  the  first  day 
of  May,  annually,  subject,  however,  to  the  restriction  that 
taxation  of  such  shares  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  any  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  this  state,  in  the  county,  town,  district, 
village  or  city  where  such  bank  is  located.  The  shares  of 
capital  stock  of  national  banks  not  located  in  this  state,  held 
in  this  state,  shall  not  be  required  to  be  listed  under  the  pro- 
visions of  this  act. 

"Sec.  36.  In  each  such  bank  there  shall  be  kept  at  all  times 
a  full  and  correct  list  of  the  names  and  residences  of  its  stock- 
holders, and  of  the  number  of  shares  held  by  each;  which  list 
shall  be  subject  to  the  inspection  of  the  officers  authorized  to 
assess  property  for  taxation;  and  it  shall  be  the  duty  of  the 
assessor  to  ascertain  and  report  to  the  county  clerk  a  correct 
list  of  the  names  and  residences  of  all  stockholders  in  any  such 
bank,  with  the  number  and  assessed  value  of  all  such  shares 
held  by  each  stockholder. 

"Sec.  37.  The  county  clerk,  to  whom  such  returns  are 
made,  shall  enter  the  valuation  of  such  shares  in  the  tax  lists, 
in  the  names  of  the  respective  owners  of  the  same,  and  shall 
compute  and  extend  taxes  thereon  the  same  as  against  the 
valuation  of  other  property  in  the  same  locality. 

"Sec.  38.  The  collector  of  taxes,  and  the  officer  or  officers 
authorized  to  receive  taxes  from  the  collector,  may,  all  or 
eithar  of  them,  have  an  action  to  collect  the  tax  assessed  on 
any  share  or  shares  of  bank  stock  from  the  avails  of  the  sale 
of  such  share  or  shares;  and  the  tax  against  such  share  or 
shares  shall  be  and  remain  a  lien  thereon  till  the  payment  of 
said  tax. 

"Sec.  39.  For  the  purpose  of  collecting  such  taxes,  it  shall 
be  the  duty  of  every  such  bank,  or  the  managing  officer  or 
officers  thereof,  to  retain  so  much  of  any  dividend  or  divi- 
dends belonging  to  such  stockholders  as  shall  be  necessary  to 
pay  any  taxes  levied  upon  their  shares  of  stock,  respectively, 
until  it  shall  be  made  to  appear  to  such  bank  or  its  officers 
that  such  taxes  have  been  paid;  and  any  officer  of  any  such 
bank  who  shall  pay  over  or  authorize  the  paying  over  of  any 
such  dividend  or  dividends,  or  any  portion  thereof,  contrary 
to  the  provisions  of  this  section,  shall  thereby  become  liable 
for  such  tax;  and  if  the  said  tax  shall  not  be  paid,  the  collector 
of  taxes  where  said  bank  is  located  shall  sell  said  share  or 
shares  to  pay  the  same,  like  other  personal  property.  And  in 
case  of  sale  the  provision  of  law  in  regard  to  the  transfer  of 
stock  when  sold  on  execution,  shall  apply  to  such  sale." 

And  section  30  provides  the  rules  for  listing  the  property 
and  business  of   banks,  banking  houses,  brokers,    and   stock- 
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jobbers  doing    business  in  this   state,    other   than  national 
banks,  as  follows: 

"Sec.  30.  Every  bank  (other  than  a  national  bank), 
banker,  broker  or  stockjobber,  shall,  at  the  time  fixed  by  this 
act  for  listing  personal  property,  make  out  and  furnish  the 
assessor  a  sworn  statement,  showing:  First — The  amount  of 
money  on  hand  or  in  transit.  Second — The  amount  of  funds 
in  the  hands  of  other  banks,  bankers,  brokers,  or  others,  sub- 
ject to  draft.  Third — The  amount  of  check,  or  other  cash 
items,  the  amount  thereof  not  being  included  in  either  of  the 
preceding  items.  Fourth — The  amount  of  bills  receivable, 
discounted  or  purchased,  and  other  credits  due  or  to  become 
due,  including  accounts  receivable,  and  interest  accrued  but 
not  due,  and  interest  due  and  unpaid.  Fifth — The  amount 
of  bonds  and  stocks  of  every  kind,  and  shares  of  capital  stock 
of  joint  stock  of  other  companies  or  corporations,  held  as  an 
investment,  or  any  way  representing  assets.  Sixth — All  other 
property  appertaining  to  said  business,  other  than  real  estate, 
(which  real  estate  shall  be  listed  and  assessed  as  other  real 
estate  is  listed  and  assessed  under  this  act.)  Seventh — The 
amount  of  all  deposits  made  with  them  by  other  parties. 
Eighth — The  amount  of  all  accounts  payable,  other  than  cur- 
rent deposit  accounts.  Ninth — The  amount  of  bonds  or 
other  securities  exempt  by  law  from  taxation,  specifying  the 
amount  and  kind  of  each,  the  same  being  included  in  the  pre- 
ceding fifth  item.  The  aggregate  amount  of  the  first,  second 
and  third  items  in  said  statement,  shall  be  listed  as  moneys. 
The  amount  of  the  sixth  item  shall  be  listed  the  same  as 
other  similar  personal  property  is  listed  under  this  act.  The 
aggregate  amount  of  the  seventh  and  eighth  items  shall  be 
deducted  from  the  aggregate  amount  of  the  fourth  item  of 
said  statement,  and  the  amount  of  the  remainder,  if  any,  shall 
be  listed  as  credits.  The  aggregate  amount  of  the  ninth  item 
shall  be  deducted  from  the  aggregate  amount  of  the  fifth  item 
of  such  statement,  and  the  remainder  shall  be  listed  as  bonds 
or  stocks." 

From  a  careful  consideration  of  these  sections  of  the  rev- 
enue act  it  is  apparent  that  it  is  the  legislative  intention  that 
the  shares  of  stock  or  personal  property  of  every  bank  (state 
or  private)  in  this  state,  as  well  as  its  real  estate,  shall  be 
assessed  at  its  full  fair  cash  value,  and  that  the  assessed  value 
of  its  real  estate  is  not  to  be  deducted  from  the  value  of  such 
shares  or  personal  property,  but  that  such  "real  estate  shall  be 
listed  and  assessed  as  other  real  estate  is  listed  and  assessed 
under  this  act."  It  has  been  held  that  where  the  capital  of  a 
national  bank  was  invested  in  United  States  securities,  or  in 
real  estate  located  outside  the  state  where  the  bank  is  located, 
the  value  of  such  nontaxable  securities  or  real  estate  should 
not  be  deducted  from  the  value  of  the  shares  for  the  purposes 
of  taxation,  even  though  the  state  statute  provided  that  real 
estate  located  within  the  state  should  be  deducted,  and   that 
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the  refusal  to  make  such  deductions  constituted  neither  a 
violation  of  section  5219  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  3502J,  nor  a  denial  of  that  equal  protection  which 
is  afforded  to  taxpayers  by  the  Constitution.  Van  Allen  v. 
Assessors,  3  Wall.  573,  18  L.  Ed.  229;  Commercial  Nat.  Bank 
V.  Chambers,  supra. 

We  conclude,  therefore,  as  the  shares  of  stock  and  the  real 
estate  of  appellant  were  assessed  in  the  manner  in  which  the 
statute  provides  that  other  banks  (state  or  private)  doing: 
business  in  this  state  are  to  be  assessed,  that  there  has  been 
no  discrimination  against  the   appellant   or  its   shareholders. 

It  is  said  by  the  appellant  that  to  assess  its  shares  of  stock 
at  their  full  fair  cash  value  to  the  shareholders  and  then  to 
assess  its  real  estate  to  the  bank  at  its  full  fair  cash  value  is 
double  taxation,  and  that  to  the  extent  of  such  double  taxa- 
tion the  assessment  is  unconstitutional  and  invalid.  The 
law  is  well  settled  that  the  tangible  property  of  a  corporation 
and  its  shares  of  stock  held  by  the  shareholders  are  separate 
and  distinct  kinds  of  property,  and  belong  to  different  owners, 
the  first  being  the  property  of  the  corporation  and  the  latter 
the  property  of  the  individual  shareholder — in  this  case  the 
property  of  the  corporation  being  real  estate,  and  that  of  the 
shareholder  personal  property — and  that  to  tax  the  real  estate 
to  the  corporation  and  the  shares  to  the  holders  thereof, 
within  the  meaning  of  the  law,  is  not  double  taxation.  Dan- 
ville Banking  and  Trust  Co.  v.  Parks,  88  111.  170;  Greenleaf 
V.  Board  of  Review  of  Morgan  County,  184  111.  226,  56  N.  E. 
295,  75  Am.  St.  Rep.  168;  Cleveland  Trust  Co.  v.  Lander,  62 
Ohio  St.  274,  56  N.  E.  1036;  Owensboro  Nat.  Bank  v. 
Owensboro.  supra;  Bank  of  Commerce  v.  Tennessee,  161  U. 
S.  134.  16  Sup.  Ct.  456,  40  L.  Ed.  645, 

In  Danville  Banking  and  Trust  Co.  v.  Parks,  supra,  a  bill 
was  filed  by  the  complainant,  a  banking  institution  organized 
under  the  laws  of  this  state,  on  behalf  of  itself  and  all  its 
stockholders,  to  enjoin  Parks,  as  collector,  from  collecting 
certain  taxes  assessed  against  said  bank  in  Danville  township 
for  the  year  1874.  The  bill  questioned  the  validity  of  the 
taxes  assessed  and  levied  upon  the  tangible  property  and  upon 
the  shares  of  stock  of  the  bank,  insisting  that  the  same  was 
double  taxation,  and  in  violation  of  article  9  of  the  Constitu- 
tion of  1870.  Mr.  Justice  Breese,  in  speaking  for  the  court 
in  answer  to  such  contention,  said  (page  173):  "This  court 
has  repeatedly  held  that  the  tangible  property  of  a  corpora- 
tion and  the  shares  of  stock  are  separate  and  distinct  kinds 
of  property  under  different  ov/nerships,  the  first-named  being 
the  property  of  the  corporation,  and  the  last-named  is  the 
property  of  the  individual  stockholders,  both  of  which,  under 
the  provisions  of  the  revenue  law,  being  subject  to  taxation. 
Rev.  St.  1874,  c.  120  The  several  sections  of  that  statute 
bearing  on  this  question  have  received  the  careful  considera- 
tion of  this  court  in  Porter  v.  Rockford,  Rock  Island   and  St. 
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Louis  Railroad  Co.,  76  111.  561,  and  subsequent  cases,  and  by 
the  Supreme  Court  of  the  United  States  in  Minotv.  Philadel- 
phia, Wilmington  and  Baltimore  Railroad  Co.,  18  Wall.  206, 
21  L.  Ed.  888,  and  Taylor  v.  Secor,  92  U.  S.  575,  23  L.  Ed. 
663,  and  other  cases.  These  cases  hold  that  such  taxation  is 
neither  double  nor  unconstitutional;  that  the  property  of 
different  ownerships  must  be  taxed  by  the  municipalities  from 
which  they  derive  their  powers  and  franchises." 

In  Greenleaf  v.  Board  of  Review  of  Morgan  County,  184  111. 
227,  56  N.  E.  2g5,  75  Am.  St.  Rep.  168,  it  is  said:  "We  need 
not  consider  whether  it  is  entirely  beyond  the  power  of  the 
state,  represented  by  the  General  Assembly,  to  impose  double 
taxation  upon  the  same  property,  for  the  reason  it  is  well 
settled  the  tangible  property  of  a  corporation  and  the  shares 
of  stock  therein  are  separate  and  distinct  kinds  of  property, 
and  belong  to  different  owners,  the  first  being  the  property 
of  the  artificial  person — the  corporation — the  latter  the  prop- 
erty of  the  individual  owner  thereof.  Danville  Banking  and 
Trust  Co.  V.  Parks,  88  111.  170;  25  Am.  &  Eng.  Ency.  of 
Law,  662-670;  Desty  on  Taxation,  353.  The  General 
Assembly,  representing  the  sovereignty  of  the  state,  has 
ample  inherent  power  to  impose  taxes  on  all  property  within 
the  state,  the  only  limitations  being  such  as  are  declared  in 
the  Constitution  of  the   state  or  that  of  the  United  States. " 

In  Cleveland  Trust  Co.  v.  Lander,  supra,  the  court  said: 
"A  state  has  the  power  to  tax  both  the  capital  and  stock  or 
shares  of  a  corporation,  unless  prohibited  by  its  Constitution, 
and  to   do  so  would  not  be  double  taxation." 

It  was  said  in  Bank  of  Commerce  v.  Tennessee,  supra,  and 
quoted  with  approval  in  Owensboro  Nat.  Bank  v.  Owens- 
boro,  supra,  that  "the  capital  stock  of  a  corporation  and  the 
shares  into  which  such  stock  may  be  divided  and  held  by  indi- 
vidual shareholders  are  two  distinct  pieces  of  property.  The 
capital  stock  and  the  shares  of  stock  in  the  hands  of  the 
shareholders  may  both  be  taxed,  and  it  is  not  double  taxation. 
Van  Allen  v.  Assessors,  3  Wall.  573,  18  L.  Ed.  229;  People  v. 
New  York  Tax  and  A.  Comrs.,  4  Wall.  224.  18  L.  Ed.  344, 
cited  in  Farrington  v.  Tennessee,  95  U.  S.  687,  24  L.  Ed.  558." 

We  find  nothing  in  the  Constitution,  state  or  national, 
which  prevents  the  Legislature  from  assessing  the  tangible 
property  of  a  banking  institution  to  the  bank,  and  the  shares 
of  stock  to  the  shareholders.  In  fact,  that  question  was 
squarely  raised  in  Danville  Banking  and  Trust  Co.  v.  Parks, 
supra,  and  such  power,  under  the  Constitution  of  1870,  was 
held  to  exist.  The  power  to  tax  the  tangible  property  of  a 
national  bank  is,  however,  confined  by  the  United  States 
statute  to  the  real  estate  of  the  bank,  its  personal  property 
not  being  taxable  by  the  state.  National  State  Bank  v. 
Young,  25  Iowa,  311.  In  People  v.  Feitner  (Sup.)  63  N.  Y. 
Supp.  464,  where  a  bank  held  shares  of  railroad  stock  which 
were  assessed  and  taxed  against  it,  and  the  shares  of  the  bank 
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were  also  taxed,  the  court  said:  "Undoubtedly  the  effect  of 
the  assessment  made  by  the  defendant  upon  the  value  of  bank 
shares  held  by  the  relators  is  to  impose  double  taxation,  not 
on  the  relators  for  the  same  property,  but  on  the  property 
itself.  Such  double  taxation,  however,  is  within  the  power, 
and,  if  such  power  is  explicitly  conferred  upon  the  defendant 
by  the  statute,  the  relators  are  remediless."  It  is  evident, 
therefore,  this  assessment  is  not  invalid  on  the  ground  that  it 
amounts  to  double  taxation. 

We  find  nothing  in  the  cases  of  People's  Loan  arid  Home- 
stead Ass'n  V.  Keith,  153  111.  609,  39  N.  E.  1072,  28  L.  R.  A. 
65,  and  In  re  St.  Louis  Loan  and  Investment  Co.,  194III.  609, 
62  N.  E.  810,  in  conflict  with  the  views  herein  expressed. 
What  was  said  in  those  cases  applies  to  building,  loan,  and 
homestead  associations,  which  manifestly  differ  from  banking 
institutions,  and  while  it  was  held  in  the  latter  case  that  it 
was  proper  for  the  Legislature  to  provide  that  the  assessment 
of  the  stock  should  relieve  the  association  from  assessment, 
the  rule  there  announced,  in  view  of  the  special  statute  pro- 
viding for  the  assessment  and  taxation  of  such  association, 
must  be  limited  to  such  associations,  and  does  not  apply  to 
the  assessment  of  the  real  estate  and  shares  of  a  national  bank, 
the  assessment  of  which  is  made  under  a  different  statute. 
Statutes  providing  for  the  listing  and  valuation  of  different 
classes  of  property  for  taxation  in  and  by  different  modes  and 
agencies  are  recognized  by  the  Constitution.  Porter  v.  Rock- 
ford,  Rock  Island  and  St.  Louis  Railroad  Co.,  76  111.  561; 
Home  Ins.  Co.  v.  Swigert,  104  111.  653.  In  the  Keith  Case, 
Mr.  Justice  Craig,  after  referring  to  section  i  of  article  9  of 
the  Constitution,  said  (page  620):  "Here  is  a  plain  provision 
requiring  the  revenue  to  be  raised  by  levying  a  tax  on  all 
property  in  proportion  to  value.  But  this  is  followed  by  a 
further  provision  which  allows  the  Legislature  to  decide  the 
manner  in  which  property  may  be  valued,  and  the  manner  in 
which  the  tax  may  be  levied.  These  are  matters  within  the 
discretion  of  the  Legislature,  but  the  subject-matter  of  taxa- 
tion has  been  determined  and  established  by  the  Constitu- 
tion, and  what  may  be  exempted  is  therein  specified,  and  the 
Legislature  has  no  power  to  go  beyond  the  exemptions  named 
in  the  Constitution.  *  *  *  In  view  of  these  facts,  the 
Legislature,  under  the  power  conferred  by  the  Constitution  to 
regulate  the  manner  of  ascertaining  the  fair  valuation  of  prop- 
erty subject  to  taxation,  and  the  mode  to  be  adopted  in  the 
assessment,  has  provided,  by  general  law,  that  the  whole 
assessment  shall  be  made  against  the  corporation.  In  doing 
this,  the  Legislature  did  not  intend  to  exempt  any  property 
from  taxation,  and  no  property  was  exempted  from  taxation. 
The  Legislature,  in  order  to  avoid  confusion  and  complication 
in  the  assessment,  determined,  as  it  had  the  right  to  do,  that 
the  whole  tax  should  be  collected  from  the  corporation  itself. 
In  adopting  this  mode  of  assessment,   no  property  was  ex- 
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empted  from  taxation,  but  the  whole  burden  was  cast  on  the 
corporation,  leaving  it  to  adjust  the  matter  between  itself  and 
its  stockholders  as  it  might  think  best." 

All  the  authorities,  both  state  and  national,  concur  in  hold- 
ing that  the  real  estate  of  a  national  bank,  and  its  shares,  are, 
separate  and  distinct  kinds  of  property,  and  belong  to  different 
owners— the  real  estate  to  the  bank,  and  the  shares  to  the 
shareholders — and  that  each  kind  of  property  is  subject  to  tax- 
ation, and  should  be  separately  assessed  and  taxed  to  the 
respective  owners  thereof,  unless  exempted  from  taxation  by 
the  state  Constitution,  under  which  it  is  assessed  and  taxed. 

The  circuit  court  did  not  err  in  sustaining  the  demurrer  to 
the  bill  and  dismissing  the  same.  Its  decree  will  therefore 
be  affirmed.     Decree  affirmed. 
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Alexander  v.  First  Nat.  Bank  of  Harrodsburg  et  al. 
Same  v.  First  Nat.  Bank  of  Harrodsburg.  Same  v. 
Mercer  Nat.  Bank  of  Harrodsburg. 

{Court  of  Appeals  of  Kentucky,  Feb.  3,  igoj.) 

[71  S.  W.  Rep.  883.] 
Usury. 

Where  plaintiffs  suing  on  notes  are  entitled  at  a  certain  term  of 
court  to  judgment  by  default,  or  that  the  issues  be  made  up  by  an- 
swer, payment  of  a  stipulated  sum,  which  was  6  per  cent,  interest 
on  the  principal,  to  secure  time  for  preparing  the  defense,  is  not  a 
payment  of  usury. 
Same. 

Though  a  note  bears  interest  at    a    usurious    rate,    yet    a    payment 
made,  being  less  than  legal  interest  for  the  time  covered  on  the  debt, 
does  not  contain  usury. 
Same— Suit  against  Bank  to  Recover  Penalty — Evidence. 

In  a  suit  against  a  bank  by  Ei.  for  a  penalty  for  receiving  usury 
from  him  it  is  not  competent  for  the  bank's  president  to  testify  that 
a  deceased  person  told  him  half  the  payments  were  furnished  by  her. 
Same — Renewal  Notes. 

Testimony  of  a  bank's  president,  in  an  action  against  it  by  JE.  for 
a  penalty  for  receiving  usury  from  him,  that  a  deceased  person  told 
him  she  furnished  half  the  payments,  even  if  competent,  is  insuffi- 
cient to  overcome  the  testimony  of  E.  that  he  actually  paid  the  interest 
at  the  rate  of  8  per  cent.,  and  the  admission  of  the  president  that  he 
received  such  sum,  and  that  it  was  paid  as  interest. 
Same — Same. 

Where,  a  year  after  death  of  T.,  who  had  given  a  note  to  a  bank 
with  E.  and  A.  sureties  on  it,  it  appeared  that  his  estate  was  insolvent, 
and  capable  of  paying  only  70  per  cent,  of  his  debts,  if  real  estate  of 
his  be  sold  at  a  certain  price,  and  it  was  agreed  by  all  that  E.  should 
buy  the  real  estate,  and  the  bank  should  loan  him  enough  to  pay  70  per 
cent,  of  T.'s  indebtedness,  and  the  additional  30  per  cent,  of  his  in- 
debtedness to  it,  and  this  was  done,  and  E.  and  A.  gave  this  note 
to  it  for  the  loan,  such  note  was  not  a  renewal  of  the  first  note,  so  as 
to  allow  usury  in  the  first  note  to  be  taken  advantage  of  in  an  action 
on  the  second  note. 

Appeals  from  circuit  court,  Mercer  county. 

"To  be  officially  reported." 

Three  actions, — one  by  the  First  National  Bank  of  Harrods- 
burg against  Edgar  Alexander  and  others,  and  the  others  by 
Edgar  Alexander  against  said  bank  and  against  the  Mercer 
National  Bank  of  Harrodsburg,  separately.  From  the  judg- 
ments, Edgar  Alexander,  individually  and  as  administrator  of 
Artie  Alexander,  appeals.  Reversed  as  to  the  First  National 
Bank,  and  affirmed  as  to  the  Mercer  National  Bank. 

Gaither  &  Vanarsdall,  for  appellant. 

W.  Lawson  Sumrall,  for  appellee  Mercer  Nat.  Bank. 

T.  H.  Hardin,  for  appellee  First  Nat.  Bank. 
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BURNAM,  C.  J.  This  appeal  is  from  a  judgment  of  the 
Mercer  circuit  court  rendered  in  three  cases,  which  were  con- 
solidated and  heard  together.  A  summary  statement  of  the 
facts  out  of  which  the  litigation  grew  is  necessary  for  the 
proper  understanding  of  the  questions  of  law  which  we  are 
asked  to  decide.  On  the  gth  day  of  July,  1893,  T.  F.  Alex- 
ander executed  a  note  to  the  First  National  Bank  of  Harrods- 
burg for  $2,000,  due  on  the  12th  of  January,  1894,  which  the 
appellants  Edgar  Alexander  and  his  sister,  Artie  Alexander, 
signed  as  his  securities.  On  the  13th  of  September,  1893,  he 
executed  his  note  to  the  same  bank,  with  the  same  securities, 
due  on  the  i6th  of  December,  1893,  for  $6, 728. 09.  This  latter 
note  was  taken  up  by  the  execution  of  a  30-day  note  by  the 
same  parties  for  $6,777.42,  and  which  matured  on  the  19th  day 
of  January,  1894.  At  this  latter  date  T.  F.  Alexander  executed 
his  note  to  the  bank  for  $8,768.34,  due  seven  months  after 
date,  with  his  brother,  Edgar  Alexander,  and  his  sister,  Artie 
Alexander,  and  James  L.  Bond  as  securities.  The  proceeds 
of  this  note  were  applied  to  pay  off  the  balance  due  upon  the 
$2,000  note,  dated  on  the  gth  of  July,  1893,  and  the  $6,777.45 
note,  dated  the  i6th  of  December,  1893.  All  these  various 
notes  bore  interest  at  the  rate  of  8  per  cent.,  and  the  accumu- 
lated interest  was  added  to  the  principal  at  the  date  of  each 
renewal.  On  the  6th  day  of  April,  1894,  Thomas  F.  Alex- 
ander executed  his  note  to  the  Mercer  National  Bank  for 
$4,368.25,  due  six  months  after  date,  with  Artie  Alexander, 
Edgar  Alexander,  and  James  L.  Bond  as  his  securities.  The 
net  proceeds  of  tliis  note — $4,200 — was  put  to  the  credit  of  T. 
F.  Alexander,  a  discount  of  $168.25  being  reserved  as  interest 
at  the  rate  of  8  per  cent.  Thomas  F.  Alexander  died 
intestate  on  the  15th  of  April,  1894,  before  the  maturity  of 
either  of  the  debts  to  the  banks,  and  his  sister  and  security, 
Artie  Alexander,  qualified  as  his  administratrix.  It  was 
developed  after  his  death  that  his  estate  was  insolvent,  and 
his  heirs  at  law,  with  a  view  of  facilitating  the  settlement  of 
his  estate,  and  saving  his  sister,  Artie  Alexander,  from  loss, 
so  far  as  possible,  because  of  the  various  liabilities  incurred  by 
her  as  surety  for  her  brother,  sold  and  conveyed  to  her  in  fee 
all  their  interest  in  his  estate,  real  and  personal.  His  realty 
consisted  of  a  tract  of  land  in  Mercer  county,  containing  220 
acres.  It  was  ascertained  prior  to  the  23d  of  April,  1895,  that, 
after  reducing  to  cash  all  the  available  personal  estate  of 
decedent  and  selling  the  220  acres  of  land  belonging  to  T.  F. 
Alexander  for  $40  per  acre,  his  estate  would  pay  70  per  cent, 
of  his  debts,  and  on  that  day  a  consultation  was  had  between 
the  administratrix,  Artie  Alexander,  and  the  appellant,  Edgar 
Alexander,  and  their  attorney,  on  one  side,  and  the  officers  of 
the  First  National  Bank  and  the  Mercer  National  Bank,  their 
principal  creditors,  at  which  it  was  agreed  that  the  appellant, 
Edgar  Alexander,  should  purchase  the  220  acres  of  land  at  $40 
an  acre,  amounting  to  $8,800,  and  that  the  two  banks  would  loan 
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him  enough  money  to  pay  70  per  cent,  of  the  indebtedness  of 
T.  F.  Alexander,  and  also  a  sufficient  sum  to  pay  the  overplus 
of  his  indebtedness,  which  would  fall  upon  Edgar  Alexander 
and  his  sister.  Artie.  To  carry  out  this  agreement,  the  First 
National  Bank  loaned  to  Edgar  Alexander  on  that  day 
$8,507.36,  on  which  interest  was  charged  at  the  rate  of  8  per 
cent.,  and  a  note  was  taken  therefor,  due  six  months  after 
date,  for  $8,847.95;  and  the  Mercer  National  Bank  on  the 
same  day  advanced  to  him  $4,195.45,  taking  a  note  therefor, 
due  six  months  after  date,  for  $4,366.22,  on  which  interest  was 
charged  at  the  rate  of  8  per  cent.  Seventy  per  cent,  of  this 
money  was  paid  over  to  Artie  Alexander,  administratrix,  by 
Edgar  Alexander,  and  was  by  her  applied  to  the  indebtedness 
of  T.  F.  Alexander.  The  balance  of  the  money  was  used  by 
Edgar  Alexander  to  pay  the  overplus  due  the  respective  banks 
by  his  sister  and  himself  as  securities  thereon.  To  secure  the 
payment  of  this  note  so  executed  to  the  banks,  Edgar  Alex- 
ander and  his  sister,  Artie  Alexander,  executed  a  mortgage 
on  several  tracts  of  land,  including  that  which  had  formerly 
belonged  to  the  estate  of  Thomas  F.  Alexander.  The  note 
to  the  First  National  Bank  was  renewed  on  the  26th  day  of 
October,  1895,  by  Edgar  and  Artie  Alexander  by  the  execu- 
tion of  a  new  note  for  $9,201.82,  due  on  the  29th  of  April, 

1896,  interest  being  added  at  the  rate  of  8  per  cent.,  and  was 
again  renewed  by  the  execution  of  a  note  for  $9,569.89,  due 
six  months  after  date.  On  the  ist  of  November,  1896,  this 
note  was  renewed  by  the  execution  of  a  note  for  $9. 752. 83,  due 
six  months  after  date.  On  the  4th  day  of  May,  1897,  this  note 
was  renewed  by  the  execution  of  a  new  note  for  $9, 752. 83,  due 
six  months  after  date.  At  this  time  Edgar  Alexander  paid  to 
the  bank  $390.12,  as  interest  at  the  rate  of  8  per  cent.,  by  his 
check  on  the  Boyle  National  Bank,  and  on  the  7th  of  November, 

1897,  this  note  was  renewed  by  the  execution  of  a  new  note 
to  the  bank  for  the  same  amount,  due  six  months  after  date, 
interest  on  this  note  at  the  rate  of  8  per  cent,  being  paid  to 
the  bank  by  the  check  of  Edgar  Alexander  on  the  Boyle 
National  Bank  for  $390.12.  On  the  3d  of  September,  1898, 
the  appellee  the  First  National  Bank  of  Harrodsburg  insti- 
tuted this  suit,  asking  a  personal  judgment  on  the  last  renewal 
of  their  debt  and  for  an  enforcement  of  the  mortgage  lien 
executed  to  them  on  the  23d  of  April,  1895,  jointly  with  the 
Mercer  National  Bank.  The  Mercer  National  Bank  was 
made  a  defendant,  and  on  the  same  day  filed  its  answer, 
which  was  made  a  cross-petition  against  its  codefendants 
Artie  and  Edgar  Alexander,  in  which  they  set  up  their  note 
dated  November  9,  1897,  for  $4,721,  which  they  allege  was  a 
renewal  of  the  note  executed  on  the  23d  of  April,  1895,  and 
ask  a  personal  judgment  against  Edgar  and  Artie  Alexander, 
and  joined  in  the  prayer  for  an  enforcement  of  the  mortgage. 
The  defendants  were  not  prepared  to  file  their  answers  to  the 
petition  and  cross-petition  at  the  following  October  term  of 
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court,  and,  in  consideration  of  the  continuance  of  the  cause 
to  the  next  term  of  the  court,  which  began  in  February,  1899, 
and  an  extension  of  time  to  file  their  answer  until  the  fourth 
day  of  that  term,  they  paid  to  the  banks  interest  on  the  notes 
sued  on  to  February  10,  1809,  at  the  rate  of  6  per  cent.  The 
amount  paid  to  the  First  National  Bank  under  this  agreement 
was  $438.87  and  to  the  Mercer  National  Bank  $211.14.  In 
January,  1899,  before  the  expiration  of  the  time  given  to  the 
defendants  to  answer,  Artie  Alexander  died,  and  shortly  after 
her  death  the  codefendant  Edgar  Alexander  qualified  as  her 
administrator,  and  the  action  was,  by  consent,  revived  against 
him  as  administrator. 

The  answer  of  appellants  to  the  petition  of  the  First  National 
Bank  denies  the  amount  of  its  claim,  and  in  the  second  para- 
graph alleges  that  the  obligation  sued  on  carried  with  it  a  large 
amount  of  usurious  interest,  and  they  ask  the  forfeiture  of  the 
entire  interest  from  the  date  of  the  first  note  executed  by  T. 
F.  Alexander  to  the  bank,  under  sections  5197.  5198,  Rev.  St. 
U.  S.  [U.  S.  Comp.  St.  1901,  p.  3493].  A  similar  answer 
was  filed  to  the  cross-petition  of  the  Mercer  National  Bank. 
And  while  this  suit  was  pending  the  appellant  Edgar  Alex- 
ander, on  the  20th  of  January,  1899,  filed  a  separate  suit 
against  each  of  the  banks,  in  which  he  sought  to  recover 
double  the  amount  of  interest  paid  on  his  indebtedness  to 
them  within  two  years  prior  to  the  institution  of  the  suits. 
His  petition  against  the  First  National  Bank  covers  the  fol- 
lowing alleged  payments  of  interest  on  the  debt  sued  on: 

To  amount  paid  as  interest  at  8  per  cent.,  May  25,  1897 $    390  11 

To  amount  paid  as  interest  at  8  per  cent.,  Dec.  27,  1897 390  12 

To  amount  paid  October  26,  1898 438  87 

Total $1,219  10 

The  claim  against  the  Mercer  National  Bank  on  this  score 
is  as  follows: 

To  amount  paid  as  interest  May  27,  1897,  at  8  per  cent $    109  89 

To  amount  paid  December  24,  1897 190  23 

To  amount  paid  October  26,  1898 211  14 

Total. $   517  28 

The  issues  were  made  up  in  the  three  cases,  and  they  were 
consolidated,  and  the  proof  taken  in  the  consolidated  actions, 
and  final  judgment  rendered  in  all  the  cases  in  February,  1901. 
The  suit  of  Edgar  Alexander  against  the  First  National  Bank 
was  dismissed.  In  his  suit  against  the  Mercer  National  Bank 
he  was  given  a  judgment  for  $376.46,  being  double  the  amount 
paid  as  interest  on  the  24th  of  December,  1897.  In  the  suit 
of  the  banks  against  Edgar  Alexander  they  were  given  judg- 
ment for  the  amount  loaned  by  them  on  the  23d  day  of  April, 
1895,  without  interest  prior  to  the  institution  of  their  respec- 
tive suits,  and  a  decree  of  foreclosure  directing  the  sale  of  the 
mortgaged  lands  entered.     From  that  judgment  Edgar  Alex- 
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ander  and  Edgar  Alexander,  administrator  of  Artie  Alexander, 
deceased,  have  appealed. 

He  insists  that  under  the  proof  he  is  entitled  to  a  judgment 
against  the  First  National  Bank  for  $2,830.20,  double  the 
amount  of  interest  paid  within  two  years  from  the  institution 
of  his  suit;  also  that  he  was  not  given  a  judgment  against  the 
Mercer  National  Bank  for  the  full  amount  sued  for.  And  in 
the  case  of  the  banks  against  him  he  complains  that  the  judg- 
ments did  not  give  him  a  credit  for  all  the  interest  which 
accrued  upon  the  original  loans  of  T.  F,  Alexander  to  the 
banks  prior  to  the  execution  of  the  notes  by  him  and  his 
sister  on  the  23d  of  April,  1895.  Nearly  all  the  questions  of 
law  involved  upon  this  appeal  have  been  passed  upon  by  this 
court  in  the  recent  cases  of  Bank  v.  Fitzpatrick,  63  S.  W. 
459,  and  Bank  v.  Forman's  Assignee,  63  S.  W.  4';4,  T^T.  It 
will,  therefore,  only  be  necessary  for  us  to  apply  the  law  as 
determined  in  these  cases  to  the  facts  as  developed  by  the 
proof  in  these  consolidated  actions.  We  will  first  consider  the 
questions  involved  in  the  suit  by  Alexander  against  the  two 
banks  to  recover  double  the  amount  of  interest  paid.  The 
money  paid  to  the  banks  by  the  appellant  on  October  26, 
i8g8,  can  in  no  sense  be  regarded  as  a  payment  of  usury. 
Appellees  were  entitled  at  that  term  of  the  court  to  a  judg- 
ment by  default  for  their  respective  demands,  or  that  the 
issues  should  be  made  up  by  answer.  To  prevent  this,  and 
secure  time  for  the  preparation  of  their  defense,  appellants 
paid  a  stipulated  sum,  which  was  in  fact  6  per  cent,  interest 
upon  the  principal  of  the  respective  debts  sued  on.  Courts 
will  not  permit  agreements  of  this  character,  made  in  good 
faith,  to  become  the  basis  of  a  claim  for  double  the  amount  so 
paid  as  a  penalty  under  the  statute,  and,  in  our  opinion,  the 
trial  court  properly  refused  to  so  treat  these  payments.  The 
$109.89  paid  to  the  Mercer  National  Bank  on  the  27th  of  May, 
1897,  was  less  than  interest  at  the  rate  of  6  per  cent,  for  the 
time  covered  upon  the  debt,  and  consequently  did  not  contain 
usury  for  which  a  suit  can  be  maintained  under  the  statute. 

We  will  now  consider  the  claim  of  appellant  for  double  the 
amount  of  interest  paid  to  the  First  National  Bank.  He 
testifies  unequivocally  that  on  the  25th  of  May  and  27th  of 
December,  1897,  at  the  dates  of  the  renewal  of  his  debt  to  the 
bank,  he  actually  paid  the  interest  thereon  at  the  rate  of  8 
per  cent,  by  checks  drawn  on  the  Boyle  National  Bank,  and 
these  checks  are  filed  as  exhibits  with  his  deposition.  The 
president  of  the  bank  admits  the  receipt  of  these  two  sums  of 
money,  and  that  they  were  paid  as  interest;  but  seeks  to 
escape  liability  under  the  statute  on  the  ground  that  Artie 
Alexander  in  her  lifetime  informed  him  that  she  was  jointly 
bound  for  the  obligation  sued  on  with  the  appellant  Edgar 
Alexander;  that  she  furnished  to  Edgar  Alexander  one-half  the 
money  which  went  to  make  up  the  respective  checks.  It  was 
not  competent  for  the  appellee's  president  to  testify   to  oral 
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statement  made  to  him  by  Artie  Alexander  after  her  death  as 
to  what  proportion  of  these  payments  were  furnished  by  her; 
and,  even  if  competent,  it  is  not  enough  to  outweigh  the  testi- 
mony on  this  point  in  favor  of  the  appellant.  We  are,  there- 
fore, of  the  opinion  that  the  appellant,  Alexander,  was  entitled 
to  a  judgment  in  his  suit  against  the  First  National  Bank  for 
twice  the  amount  of  these  payments,  which  amounts  to 
$1,560.44,  and  that  their  note  against  him  should  have  been 
credited  with  this  sum  as  of  the  date  of  the  institution  of  the 
suit. 

We  now  come  to  appellant's  claim  to  have  the  obligations 
due  the  banks  purged  of  all  the  interest  which  accumulated 
during  the  lifetime  of  T.  F.  Alexander  on  his  debts  to  them. 
This  contention  is  made  upon  the  theory  that  the  obliga- 
tions executed  on  the  23d  of  April,  1895,  by  Edgar  and  Artie 
Alexander  were  mere  renewals  of  the  existing  indebtedness  of 
T,  F.  Alexander,  deceased,  to  the  banks  as  of  that  date. 
Appellees,  on  the  other  hand,  insisted  that  the  transaction  of 
that  date  resulted  in  the  total  extinguishment  of  the  indebted- 
ness of  T.  F.  Alexander,  and  the  loan  to  appellant  was  a  new 
transaction.  The  evidence  of  every  witness  who  has  testified 
as  to  what  took  place  between  the  parties  on  that  day,  except 
the  appellant  Edgar  Alexander,  is  to  the  efifect  that  it  was  the 
intention  of  all  parties  that  the  indebtedness  of  T.  F.  Alex- 
ander should  be  paid,  and  his  estate  finally  settled.  He  had 
been  dead  more  than  a  year,  and  his  creditors  were  impor- 
tunate for  the  payment  of  their  respective  debts.  It  was 
made  manifest  that  his  estate  was  insolvent,  and  that  his 
unsecured  creditors  would  only  realize  70  per  cent,  of  their 
indebtedness  if  the  estate  was  settled  out  of  court  in  the  most 
economical  way.  It  was,  therefore,  agreed  that  appellant 
should  take  the  land  of  T.  F.  Alexander  at  $40  per  acre.  The 
personal  estate  had  already  been  reduced  to  cash,  and  it  was 
easy  to  determine  what  the  estate  would  pay.  To  save  the 
cost  of  a  settlement  in  court,  the  sale  to  Edgar  Alexander  was 
agreed  to;  and  to  enable  him  to  pay  for  the  land,  and  to 
consummate  the  agreement  with  the  creditors,  the  appellee 
banks  consented  to  loan  him  a  sufficient  sum  of  money  to 
make  the  deal  successful.  They  surrendered  as  of  that  date 
their  old  obligation  on  which  James  L.  Bond  was  bound  as 
security,  they  gave  up  all  claim  against  the  estate  of  T.  F. 
Alexander,  and  loaned  the  money  solely  upon  the  credit  of 
appellant  and  his  sister,  with  the  mortgage  upon  their  lands 
including  that  purchased  from  the  estate  of  T.  F.  Alexander. 
We  think  that  there  can  be  no  doubt  that  on  the  23d  of  April, 
1895,  the  administrator  of  T.  F.  Alexander  could  have,  under 
the  federal  statute,  required  the  banks  to  accept  the  principal 
of  the  indebtedness  of  T.  F.  Alexander  in  payment  of  their 
debt;  and  that,  after  payment,  they  might  have  maintained  a 
suit  for  double   penalty.     But,   having  elected  to  pursue  a 
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different  course,  they  cannot  at  this  late  day,  in  this  trans- 
action, be  permitted  to  treat  the  obligation  sued  on  as  mere 
renewals  by  the  security  of  the  debts  due  the  banks  by  T.  F. 
Alexander.  We  therefore  conclude  that  the  chancellor  prop- 
erly denied  appellants  this  relief. 

For  reasons  indicated,  the  judgments  in  the  cases  of  Edgar 
Alexander  v.  First  National  Bank  and  First  National  Bank  v. 
Edgar  Alexander  et  al.  are  reversed.  The  cases  of  Edgar 
Alexander  v.  Mercer  National  Bank  and  the  Mercer  National 
Bank  v.  Edgar  Alexander  on  cross-petition  are  affirmed,  and 
the  several  causes  remanded  to  the  trial  court  for  proceedings 
not  inconsistent  with  this  opinion. 
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Falls  City  State  Bank  v.  Wehrlie. 
(Supreme  Court  of  Nebraska,  March  4,  1903.)  » 

[93  N.  W.  Rep.  994.] 

Checks— Right    of  Action. 

The  payee  of  a  check  has  a  right  of  action  against  the  drawee  if  the 
latter  has  funds  to  meet  it  when  it  is  presented. 
Same — Agreement  to  Honoi — Evidence. 

Evidence  held  sufficient  to  sustain  a  finding  that  there  was    an  agree- 
ment by  the  bank  to  honor  checks  to  be   given  in    payment  for    a  car 
load  of  horses  by  the  drawers. 
Same — Same — Validity. 

An  agreement  to  honor  checks  for  a  car  load  of  horses,   the  drawee 
bank  to  be  secured  by  a  draft  and  bill  of  lading  on  their  shipment,  held 
valid,  and  the  bank  liable  for    the  payment   of  the   checks,    it    having 
sufficient  funds  for  such  purpose  derived  from  the  draft. 
Same — Same. 

It  is  no  objection  to  such  an  agreement  that  the  drawers  were  already 
indebted  to  the  bank  on  other  transactions. 

(Syllabus  by  the  Court.) 

Commissioners'    opinion.     Department   No.    i.     Error   to 
district  court,  Richardson  county;  Letton,  Judge. 

Action  by  John  Wehrlie  against  the  Falls  City  State  Bank. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 

Reavis  &  Reavis,  for  plaintiff  in  error. 

Francis  Martin,  John  Kennish,  and  Arthur  J.  Weaver,  for 
defendant  in  error. 

HASTINGS,  C.  The  first  error  complained  of  in  this  case 
is  that  the  bill  of  particulars,  originally  filed  in  justice  court, 
and  on  which  by  agreement  the  case  was  subsequently  tried  on 
appeal  in  the  district  court,  does  not  state  a  cause  of  action. 
The  petition  alleges  that  the  defendant  bank  is  a  corporation; 
that  on  May  i6,  igoi,  the  plaintiff,  Wehrlie,  sold  to  M.  A.  and 
Jacob  Miller,  doing  business  in  the  name  of  M.  A.  Miller,  a 
horse  for  $78;  that  the  Millers  shipped  the  horse  to  St.  Louis, 
and  deposited  with  defendant  for  plaintiff's  use  $78  as  the 
proceeds  of  the  sale,  and  that  the  defendant  bank  agreed  to 
pay  plaintiff  the  amount  on  Miller's  order;  that  the  Millers, 
father  and  son,  gave  their  check  in  the  name  of  M.  A.  Miller 
in  plaintiff's  favor  for  the  amount;  that  it  was  presented,  and 
payment  by  defendant  refused;  that  the  defendant  holds  the 
said  sum  of  $78,  the  proceeds  of  said  sale  of  plaintiff's  horse 
so  deposited  by  the  Millers,  for  plaintiff's  use  and  benefit,  and 
is  indebted  to  the  plaintiff  in  the  sum  of  $78  and  interest,  and 
$3  protest  fees  upon  the  check. 

Defendant  admitted  its  incorporation,  and  denied  the  other 
allegations  of  the  bill  of  particulars.     It  claims  that  there  is 
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no  privity  of  contract  between  plaintiff  and  defendant,  and  no 
cause  of  action  is  alleged  for  that  reason.  We  are  unable  to 
hold  to  this  contention.  It  is  well  settled  in  this  state  that 
the  payee  of  a  check  has  a  right  of  action  against  the  drawee 
for  the  amount  if  the  money  is  still  there.  Fonner  v.  Smith, 
31  Nab.  107,  47  N.  W.  6^2,  II  L.  R.  A.  528,  28  Am.  St.  Rep. 
■510;  U.  P.  R.  R.  Co.  V.  Metcalf,  50  Neb.  461,  69  N.  W.  961; 
Columbia  Natl.  Bank  v.  German  Natl.  Bank,  56  Neb.  807,  ']^ 
N.  W,  346,  There  seem  to  be  facts  enough  alleged  to  justify 
the  bringing  of  an  action  by  the  payee  of  this  check.  He 
alleges  that  the  money,  expressly  deposited  to  pay  it,  is  still 
in  the  bank. 

It  is  next  claimed  that  the  allegations  and  proof  do  not 
agree.  The  basis  of  this  claim  is  the  fact  that  among  the 
allegations  of  the  bill  of  particulars  is  that  the  horse  was  sold 
in  St.  Louis,  and  the  proceeds  of  the  sale,  in  the  sum  of  $78, 
deposited  with  the  defendant.  The  evidence  discloses  that 
the  horse  was  bought  May  i6th,  $2  paid  in  money,  and  $78  by 
the  check  on  the  bank  dated  May  i8th,  and  the  horse  has  been 
shipped  nowhere.  The  check  designated  no  particular  fund 
out  of  which  it  was  to  be  paid.  It  is  urged — and  this  is  prob- 
ably the  real  question  in  the  case — that  the  evidence  does  not 
disclose  any  agreement  on  the  part  of  the  bank  to  pay  this 
check  out  of  the  proceeds  of  the  sale  of  this  horse  or  any  other 
horse.  Stress  is  laid  by  counsel  on  the  proposition  that  the 
name  of  the  plaintiff,  Wehrlie.  was  never  mentioned  between 
the  Millers  and  the  bank  in  their  negotiations  with  regard  to 
the  shipment  of  these  horses.  This  seems  to  be  true,  but 
there  clearly  was  an  understanding  between  the  Millers  and 
the  cashier  of  the  bank,  Greenwald  that  they  might  check  en 
the  bank  in  payment  for  a  car  load  of  horses,  and  turn  in  a 
draft  and  bill  of  lading  of  the  horses  in  settlement  for  the 
checks. 

The  horses  were  bought,  and  the  Millers  drew  checks  on  the 
defendant  bank  to  the  amount  of  $2,175.50.  When  shipment 
was  made,  a  draft  for  $2,200  and  the  bill  of  lading  were  turned 
over  to  the  bank.  The  bank  had  paid  only  a  small  number  of 
the  checks.  As  soon  as  it  was  informed  that  the  $2,200  draft 
had  been  paid,  it  refused  to  cash  any  more  checks,  and  applied 
the  remaining  proceeds  of  the  draft  to  the  payment  of  some 
claims  it  held  against  the  Millers.  At  the  time  the  $2,200 
draft  was  drawn  the  amount  of  the  outstanding  checks  drawn 
in  purchase  of  the  car  load  of  horses  v^'as  computed,  and  a 
statement,  whose  correctness  is  not  disputed,  was  given  by 
the  Millers  to  the  cashier  of  the  bank,  Greenwald.  The  bank 
claims  that  the  Millers'  account,  before  anything  was  checked 
for  this  car  load  of  horses,  was  overdrawn  about  $3,000.  It 
is  claimed  that  any  arrangement  to  permit  their  checking  would 
be  an  agreement  by  the  cashier  to  allow  an  overdraft  on  the 
bank,  and  could  not  be  upheld.  It  is  urged  that  the  cashier 
had  no  authority  to  make  any  such  agreement  that  the  Millers 
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might  draw  on  the  bank  without  funds,  and  that  whatever 
arrangements  were  made  were  void. 

It  is  also  urged  that  even  if  the  agreement  to  honor  these 
checks  for  horses  was  made  by  the  cashier,  Greenwald,  it  did 
not  give  to  the  payee  a  right  to  bring  an  independent  action 
for  the  payment  of  the  check;  that,  at  the  most,  the  proceeds 
of  the  horses  purchased  in  this  manner  would  be  only  a  trust 
fund  for  the  payment  of  all  the  checks  issued  for  horses  on  the 
strength  of  such  agreement;  and  that  the  money  could  only 
be  reached  by  a  suit  in  equity  brought  by  some  beneficiary  of 
the  trust  to  vindicate  his  own  right  and  that  of  all  the  rest. 
In  fact,  the  defenses  in  this  case  are,  in  the  first  place,  that 
the  cashier  of  the  bank  never  entered  into  such  an  arrange- 
ment as  is  claimed;  that  the  arrangement,  if  there  was  one, 
was  not  expressly  for  the  benefit  of  the  plaintiff,  Wehrlie; 
that  the  arrangement,  if  made,  was  void  because  providing 
for  an  overdraft,  and  therefore  beyond  the  cashier's  authority; 
and,  finally,  that  the  arrangements  in  no  event  carried  the 
right  to  sue  at  lavi/  in  a  justice  court,  but  only  gave  a  right  in 
equity  to  the  owners  of  the  horses. 

This  first  claim  of  the  defendant  bank  was  found  against  by 
the  trial  court,  and  we  see  no  occasion  for  disturbing  its  find- 
ing. There  was  certainly  an  arrangement  between  the  bank's 
cashier  and  the  Millers^  that  they  might  buy  a  car  load  of 
horses,  pay  for  them  by  checks  on  the  bank,  and  settle  for 
these  checks  by  turning  in  a  bill  of  lading  and  draft  for  the 
proceeds  of  the  horses  when  sold  in  the  market. 

As  to  the  second  point,  whatever  might  be  the  rule  of  law 
as  to  a  simple  agreement  to  permit  a  party  to  overdraw  his 
account,  it  seems  clear  that  it  was  competent  for  the  cashier 
to  agree  to  advance  money  to  the  Millers  to  pay  for  a  car  load 
of  horses  under  an  arrangement  for  securing  the  bank  by  draft 
for  the  proceeds  accompanied  by  the  bill  of  lading.  At  all 
events,  such  transactions  are  made  daily,  and  the  fact  that 
the  Millers  were  already  overdrawn  at  the  bank,  as  a  result  of 
previous  dealings,  would  not  affect  the  right  to  maintain  this 
action. 

The  third  point,  that  there  was  no  right  to  sue  at  law, 
cannot  be  sustained  if  the  agreement  that  the  Millers  might 
check  out  for  these  horses  is  upheld.  The  cases  before  cited 
amply  uphold  the  doctrine  that  in  the  state  of  Nebraska  the 
payee  of  a  check  has  a  legal  action  against  the  drawee  as  long 
as  the  latter  has  funds  subject  to  the  check. 

In  our  view  of  the  case,  the  agreement  that  the  Millers 
might  check  was  equivalent  to  putting  the  amount  of  money 
necessary  to  purchase  this  car  load  of  horses  to  their  credit  for 
that  purpose,  and  until  it  v/as  drawn  out  for  that  purpose,  or 
the  horses  otherwise  paid  for,  it  would  be  there.  There  is 
no  claim  that  the  money  has  been  drawn  out  for  this 
purpose  or  for  any  other,  nor  that  there  is  any  uncertainty  as 
5  Bkg-  Cas— 28 
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to  the  amount  of  the  outstanding  checks  given  for  horses,  or 
as  to  the  persons  to  whom  they  are  payable.  The  bank,  after 
making  the  arrangement  and  getting  the  $2,200  draft,  applied 
its  proceeds,  so  far  as  they  were  not  already  paid  upon  checks, 
to  the  satisfaction  of  its  own  previously  existing  claim.  If 
it  be  granted,  as  we  think  it  must,  that  the  finding  as  to  an 
agreement  to  honor  this  check,  and  to  have  as  a  fund  for  its 
ultimate  payment  the  $2,200  draft,  should  be  upheld,  then  the 
judgment  of  the  district  court  is  right. 

KIRKPATRICK  and  LOBINGIER,  CC,  concur. 

PER  CURIAM.     For  the   reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 
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(^Circuit  Court  of  Appeals,  Seventh  Circuit,  January  6,   igoj.)      - 

[120   Fed.    Rep.  212.] 

National  Banks — Distribution  of  Assets  in  Insolvency — Holders  of 
Outstanding  Drafts. 
When  a  national  bank  has  been  placed  in  the  hands  of  a  receiver  as 
insolvent,  the  federal  law  becomes  from  that  moment  the  law  of  the 
distribution  of  its  assets  to  the  exclusion  of  the  law  of  any  state  ;  and  a 
second  bank,  which  holds  a  deposit  of  funds  of  the  insolvent  bank, 
against  which  the  latter  has  drawn  drafts  which  have  not  been  paid, 
cannot  pay  the  same  after  notice,  and  set  up  the  payment  as  a  defense 
to  an  action  by  the  receiver  to  recover  the  deposit,  although  by  the 
law  of  the  state  in  which  the  second  bank  is  located  a  draft  or  check  is 
held  to  be  an  assignment  pro  tanto  of  the  fund  on  which  it  is  drawn  ; 
since  by  the  federal  law  it  is  not  such  an  assignment  as  entitles  the  holder 
to  a  preference  over  the  other  creditors  when  the  drawer  has  become 
insolvent  before  payment. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

Orville  Peckham,  for  appellant. 

Before  JENKINS,  GROSSCUP  and  BAKER.  Circuit 
Judges. 

GROSSCUP,  Circuit  Judge.  The  bill  in  the  Circuit  Court 
was  to  enjoin  the  prosecution  by  appellee  of  a  certain  action 
at  law,  against  the  appellant,  pending  in  the  United  States 
Circuit  Court  for  the  Northern  District  of  Illinois.  The  cause 
came  on  for  hearing,  upon  demurrer  to  the  bill,  and  upon  a 
motion  for  a  preliminary  injunction;  whereupon  a  decree  was 
entered,  refusing  the  motion,  sustaining  the  demurrer,  and 
dismissing  the  bill  for  want  of  equity.  From  this  derree  this 
appeal  is  prosecuted. 

The  bill  in  substance  alleges:  That  the  complainant  and 
the  First  National  Bank  of  Niles  were  both  national  banking 
associations,  the  former  located  at  Chicago,  in  the  state  of 
Illinois,  and  the  latter  at  Niles,  in  the  state  of  Michigan;  that 
the  latter  had  long  kept  an  account  as  a  depositor  with  the 
former  on  which  it  had  been  accustomed  to  draw  and  issue 
checks;  that  on  the  gth  day  of  March,  1901,  the  Niles  bank 
was  insolvent,  and  on  or  about  that  date  it  failed  to  redeem 
its  circulating  notes;  whereupon  it  was  on  that  date  closed 
under  the  authority  of  the  Comptroller  of  the  Currency,  and 
the  defendant  herein,  Joseph  W.  Selden,  was  by  the  Comp- 
troller, appointed  as  its  receiver  and  took  charge  of  its  affairs 
and  entered  upon  the  discharge  of  his  duties  as  such  receiver; 
that  of  these  facts  the  Chicago  bank  had  notice  on  said  9th 
day  of  March,  1901,  but  not  before;  that  on  that  date  also  the 
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receiver  notified  the  Chicago  bank  not  to  pay  any  drafts  or 
checks  theretofore  issued  by  the  Niles  bank. 

The  amended  bill  further  alleges  that  at  the  close  of  busi- 
ness on  March  g,  1901,  the  Niles  bank  had  a  balance  of  account 
standing  to  its  credit  on  the  books  of  the  Chicago  bank  of 
$9, 179- 39'  Thereafter  the  Chicago  bank  credited  certain 
items,  and  incurred  certain  expenses,  and  made  certain  re- 
mittances, on  account  of  the  Niles  bank  or  its  receiver,  none 
of  which  is  questioned,  which  reduced  the  balance  to 
$5,792.21;  that  prior  to  March  9,  1901,  twenty-seven  checks, 
amounting  in  the  aggregate  to  $5,792.21  had  been  drawn  and 
issued  by  the  Niles  bank  on  the  Chicago  bank  in  the  regular 
course  of  business,  all  of  which  were  outstanding  when  the 
receiver  was  appointed,  as  aforesaid.  After  that  date  and  be- 
fore April  4,  1901,  all  of  said  checks,  at  times  respectively 
when  the  balance  aforesaid  was  sufficient  in  amount  for  their 
payment,  were  presented  for  payment  to,  and  payment  was 
refused  by,  the  Chicago  bank,  pending  an  inquiry  into  the 
rights  of  the  various  parties  interested.  All  of  said  twenty- 
seven  checks  or  drafts  were  issued  to,  and  held  by,  bona  fide 
holders  thereof  for  value.  Afterwards  eighteen  of  them,  to  a 
total  amount  of  $4,910,  were  again  presented,  and  on  such 
second  presentation  were  paid  by  the  Chicago  bank  and 
charged,  when  paid,  against  the  Niles  bank,  thus  further  re- 
ducing the  balance  standing  to  the  credit  of  the  Niles  bank  as 
aforesaid;  that  the  remaining  nine  checks,  being  those  only 
once  presented  as  aforesaid,  and  not  paid,  amount  to  $882.21 ; 
and  eight  of  these,  amounting  to  $878.30,  have,  since  the 
Chicago  bank  refused  to  pay  them  as  aforesaid,  been  pre- 
sented by  the  holders  to  and  allowed  by  the  receiver  as  claims 
against  the  Niles  bank;  and  these  eight  the  Chicago  bank, 
prior  to  the  fourth  day  of  April,  1901,  ofiered  to  pay  to  the 
receiver  if  he  would  present  them  for  payment  as  the  holder 
and  owner  thereof. 

On  April  4,  1901.  the  receiver  demanded  of  the  Chicago 
bank  payment  of  $5,792.21 ;  being  the  amount  which  would  be 
the  balance  to  which  the  receiver  as  such  would  be  entitled, 
if  none  of  the  twenty-seven  drafts  had  been  presented  for  pay- 
ment as  aforesaid.  The  Chicago  bank  refused  to  comply  with 
this  demand,  and  thereupon  the  receiver  brought  the  action 
in  the  United  States  Circuit  Court  for  the  Northern  District 
of  Illinois,  Northern  Division,  the  prosecution  of  which  this 
bill  was  brought  to  restrain.  In  that  action  the  receiver 
sought  to  recover  the  amount  of  said  twenty-seven  drafts, 
being  $5,792.21,  notwithstanding  the  payment  by  said  Chicago 
bank  as  aforesaid  of  eighteen  of  such  checks,  and  the  pres- 
entation of  the  remaining  nine  thereof  for  payment,  at  times, 
respectively,  when  the  Chicago  bank  had  funds  sufficient  for 
the  payment  thereof  standing  to  the  credit  of  said  Niles  bank 
in  its  account  as  depositor. 

The  bill  further  alleges,   that  under  the  law  of  Illinois,  a 
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bona  fide  holder  of  a  check  or  draft  on  a  bank  may,  if  pay- 
ment thereof  be  refused  when  the  bank  has  funds  of  the 
drawer  subject  to  check  sufficient  in  amount  to  pay  it,  bring  an 
action  at  law  on  such  check,  immediately  against  such  bank; 
the  check,  as  between  drawer  and  bona  fide  holder,  being  re- 
garded as  an  assignment  in  law,  pro  tanto,  of  the  balance  which 
the  bank  owes  to  its  depositor,  the  drawer  of  the  check.  And 
such  seems  to  be  the  settled  law  of  Illinois.  Munn  v.  Burch, 
25  111.  35;  Bank  v.  Jones,  137  111.  634,  27  N.  E.  533,  12  L.  R. 
A.  492,  31  Am.  St.  Rep.  403;  Bank  of  Antico  v.  Union  Trust 
Co.,  149  111.  343,  36  N.  E.  1029,  23  L.  R.  A.  611. 

The  bill  further  alleges  that  the  law  as  declared  and  admin- 
istered in  the  federal  courts  is  opposed  to,  and  irreconcilable 
with,  the  Illinois  law  as  stated  above;  that  in  the  federal 
courts  a  check  holder,  as  such,  cannot  maintain  either  an 
action  at  law  or  a  suit  in  equity  against  the  bank  on  which 
the  check  is  drawn;  the  check  being  held,  as  between  maker 
and  payee,  not  to  be  an  assignment  pro  tanto,  even  in  equity, 
of  the  indebtedness  owing  by  the  bank  upon  which  the  check 
has  been  drawn.  This  averment  of  the  law,  under  the  federal 
rule,  is  supported  in  the  cases  of  Bank  v.  Schuler,  120  U.  S. 
511,  7  Sup.  Ct.  644,  30  L.  Ed.  704,  Bank  v.  Yardley,  165  U. 
S.  634,  17  Sup.  Ct.  439.  41  L.  Ed.  855,  and  other  cases. 

The  bill  then  avers  that  the  Chicago  bank  as  a  citizen  of 
Illinois,  doing  business  there,  was  subject  to  the  processes  of 
both  the  state  and  federal  courts;  that  it  could  not  have  suc- 
cessfully defended,  in  the  state  courts,  against  actions  by  the 
check  holders,  and  that  the  pendency  of  such  actions  or  judg- 
ments therein  would  have  given  it  no  defense  in  the  federal 
court  against  the  receiver;  that  it  would  have  been  a  serious 
injury  to  appellant  in  its  business  of  banking,  and  would  in  no 
way  have  benefited  the  Niles  bank,  or  its  receiver,  to  allow 
such  actions  to  be  brought  and  prosecuted  in  the  state  courts; 
wherefore  the  appellant  was  justified  in  preventing  such 
actions,  by  paying  the  checks  presented  for  payment  as  afore- 
said, and  asking  the  federal  court,  as  in  the  bill  presented,  to 
restrain  a  suit  by  the  receiver,  that  would  in  substance  com- 
pel the  bank  to  pay  the  same  debt  a  second  time,  and  to 
virtually  the  same  party  who  got  the  benefit  of  the  first  pay- 
ment. 

In  Bank  v.  Schuler,  120  U.  S.  511,  7  Sup.  Ct.  644,  30  L. 
Ed.  704,  it  was  decided,  that  as  between  the  right  of  general 
creditors  in  a  fund  received  from  a  bank  by  an  assignee  under 
a  general  assignment  for  the  benefit  of  creditors,  and  the 
payee  of  an  outstanding  check  or  draft,  there  was  no  such 
equitable  assignment  pro  tanto,  of  the  funds  in  the  drawee's 
possession,  as  gave  to  such  payee  a  priority  over  the  general 
creditors.  This,  unquestionably,  is  the  law,  also,  respecting 
funds  in  the  hands  of  a  receiver  of  a  national  bank,  appointed 
by  the  Comptroller.  In  each  case  the  purpose  is  to  obtain  a 
ratable  distribution  of  the  insolvent  bank's  assets.     In  neither 
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case,  in  the  absence  of  an  assignment  more  effective  than  the 
drawing  of  a  check,  will  the  federal  law  allow  one  set  of 
creditors  to  obtain  an  advantage  over  another  set. 

The  Niles  bank,  as  an  insolvent,  in  the  hands  of  the  re- 
ceiver appointed  by  the  Comptroller,  in  the  interest  of 
creditors,  stands  toward  the  Chicago  bank,  in  a  relation  differ- 
ent from  the  relation  between  the  Niles  bank,  solvent,  and 
the  Chicago  bank.  In  the  latter,  the  creditors  of  the  Niles 
bank  would  have  no  immediate  interest  in  any  ratable  distri- 
bution of  the  funds;  in  the  former,  the  interest  is  immediate 
and  urgent. 

Now,  while  it  may  be  questioned,  whether  as  against  the 
Niles  bank,  solvent,  the  Illinois  bank  might  not,  as  to  the 
payment  of  check  and  draft  holders,  act  under  the  Illinois  law 
as  against  the  law  prevailing  in  federal  courts;  and,  thus  act- 
ing, defend,  even  in  the  federal  court,  against  an  effort  to 
compel  a  second  payment;  it  is  clear  that  as  against  the  re- 
ceiver, executing  his  trust,  the  federal  law  alone  is  applicable. 
In  such  a  case  the  federal  trust  must  be  administered  accord- 
ing to  the  mandate  of  federal  law.  The  moment  the  Niles 
bank  went  into  the  hands  of  the  receiver,  the  federal  law  be- 
came the  law  of  the  distribution  of  its  assets.  In  no  other 
way  could  there  be  unity  of  administration,  and  a  carrying 
out  of  the  federal  mandate  of  equality.  All  this,  the  Chicago 
bank  is  bound  to  have  known,  and  the  rule  for  distribution 
prescribed,  the  Chicago  bank  was  bound  to  observe.  That 
the  Illinois  law  on  the  subject  of  checks  and  drafts,  and  their 
effect  as  assignments  at  law,  was  different,  is  no  excuse;  for, 
in  the  winding  up  of  national  banks  by  the  federal  authorities 
the  Illinois  law  cannot  be  allowed  to  displace  the  federal  law 
looking  to  a  ratable  distribution  among  the  creditors. 

Nor  was  the  situation  of  the  Chicago  bank,  upon  presenta- 
tion of  the  checks  by  the  check  holders,  an  intolerable  one.  It 
could  have  defended,  even  in  the  state  courts,  by  pleading  the 
insolvency  of  the  Niles  bank,  and  the  federal  law  that  con- 
trols the  administration  of  such  affairs.  The  state  courts,  as 
well  as  the  federal  courts,  enforce  federal  law,  and  are  bound 
thereby;  and  from  any  decision,  adverse  to  the  federal  law, 
an  appeal  could  have  been  taken  to  the  Supreme  Court  of  the 
United  States.  Of  course  this  meant  law-suits — or  possibly, 
by  bill  of  interpleader,  a  law-suit — but  inconveniences  thus 
occasioned  are  not  defenses  against  the  substantial  rights  of 
the  creditors  of  the  insolvent  Michigan  bank. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is 
affirmed. 


BKG  CAs]  DEPOSITS  439 


Chamberlain  v.  Chamberlain  Banking  House. 

{Supreme  Court  of  Nebraska,  Feb.  77,  igoj.)  > 

[93N.  W.  Rep.  1021.] 
Inspection  of  Books. 

Under  section  394,  Code  Civ.  Proc,  the  granting-  of  orders  for  inspec- 
tion of  books  or  papers  is  left  to  the  discretion  of  the  trial  court, 'and  it 
is  also  left  to  the  discretion  of  the  court  whether  or  not  to  exclude  such 
books  or  papers  at  the  trial  if  inspection  is  not  permitted. 
Evidence. 

Evidence  is  not  to  be  rejected,  necessarily,  because  it  does  not  bear 
directly  upon  the  issue.     If  it  tends  reasonably  to  establish  the  fact  in 
controversy  by  strengthening-  the  probabilities  upon  one  side,  and   is 
otherwise  competent,  it  should  be  received. 
Deposits — Following  Trust  Funds.* 

A  trust  fund  does  not  lose  its  character  as  such  by  being  deposited  by 
the  trustee  in  a  bank  to  his  own  credit,  but,  to  hold  the  bank  therefor, 
it  must  be  pleaded  and  proved  that  the  fund  remains  in  the  bank  in 
some  form. 

Commissioners'  opinion.  Department  No.  2.  Error  to 
district  court,  Johnson  county;  Letton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Lee  Chamberlain  against  the  Chamberlain 
Banking  House.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Hugh  La  Master  and  B.  L.  Aycock,   for  plaintiff  in  error. 
M.  B.  C.  True,  for  defendant  in  error. 

POUND,  C.  The  plaintiff  sues  the  defendant,  an  incor- 
porated state  bank,  to  recover  a  balance  of  a  sum  of  money 
alleged  to  have  been  placed  in  the  bank  on  general  deposit. 
The  answer  of  the  bank  is  a  general  denial,  and  its  case  is 
that  the  money  was  deposited  by  the  plaintiff  with  his 
cousins,  Clarence  K.  Chamberlain  and  Charles  M.  Chamber- 
lain, and  that  there  never  was  any  account  between  the  plain- 
tiff and  the  bank,  nor  did  he  ever  have  a  deposit  therein. 
Upon  trial  to  a  jury,  there  was  a  verdict  for  the  defendant, 
and  judgment  accordingly. 

The  principal  questions  raised  relate  to  the  admission  of 
books  of  the  bank  in  evidence,  and  to  the  admission  of  evi- 
dence concerning  the  circumstances  under  which  the  money 
came  to  the  plaintiff,  and  the  manner  in  which  Clarence  K. 
Chamberlain  and  Charles  M.  Chamberlain  afterwards  dealt 
with  it.  Plaintiff  made  a  demand  for  inspection  of  the  books 
of  the  bank,  and  of  letters  and  telegrams  relating  to  the  origi- 
nal deposit,  under  section  394,  Code  Civ.  Proc.  On  going  to 
the  bank,  his  attorney  was  informed  that  the  books  were  in 

*See  Woodhouse  v.  Crandall  (111.),  4  Bank.  Cas.  685,  and  foot- 
note. 


440  DEPOSITS  [vol  V 

Chamberlain  v.  Chamberlain  Banking  House 

the  vault  for  his  inspection,  and  the  vault  was  opened  for  him; 
but  the  bank  officers  refused  to  leave  their  work  for  the  pur- 
pose of  going  through  the  books  and  searching  for  or  pointing 
out  particular  entries.  The  trial  court  evidently  thought  that 
if  plaintiff's  attorney  was  unable  to  gather  the  information  he 
desired  from  the  books,  without  the  assistance  of  some  person 
who  understood  the  banking  bu'^iness  and  was  acquainted 
with  the  methods  of  keeping  the  books  of  a  bank,  he  should 
have  brought  an  expert  with  him  who  would  be  able  to  point 
out  the  entries  and  explain  them,  and  that  it  was  asking  too 
much  to  expect  the  officers  and  employees  of  the  bank  to  sus- 
pend their  work  and  act  in  such  capacity.  Under  section  393, 
Code  Civ.  Proc,  the  granting  of  orders  for  inspection  of  books 
or  papers  is  expressly  left  to  the  discretion  of  the  trial  court, 
and  it  is  also  left  to  the  discretion  of  the  court  whether  or 
not  to  exclude  such  books  or  papers  at  the  trial  if  inspection 
is  not  permitted.  We  see  no  reason  to  think  that  the  trial 
court  abused  its  discretion  in  this  case. 

The  money  in  controversy  was  received  by  plaintiff  from 
the  estate  of  a  deceased  aunt.  The  defendant  was  allowed  to 
show  that  this  aunt  had  made  a  will  wherein  certain  bequests 
were  made  to  plaintiff,  but  had  left  a  subsequent  will  in  which 
there  were  no  such  bequests;  that  Clarence  K.  Chamberlain 
suggested  to  the  plaintiff  the  desirability  of  contesting  the 
subsequent  will;  and  that  a  contest  was  had,  as  a  result  of 
which,  through  compromise  or  settlement,  plaintiff  received 
the  money  in  question.  It  was  also  permitted  to  show  that 
the  money,  when  received,  was  divided  between  Clarence  K. 
Chamberlain  and  Charles  M.  Chamberlain,  and  that  they 
personally  kept  an  account  with  plaintiff,  and  remitted  various 
amounts  to  him  from  time  to  time  on  demand.  We  think 
this  testimony  was  properly  received.  The  issue  was  whether 
the  money  was  deposited  in  the  bank  or  with  plaintiff's 
cousins  individually.  Evidence  is  not  to  be  rejected,  nec- 
essarily, because  it  does  not  bear  directly  upon  the  issue.  If 
it  tends  reasonably  to  establish  the  fact  in  controversy  by 
strengthening  the  probabilities  on  one  side,  and  is  otherwise 
competent,  it  should  be  received.  Cortelyouv.  McCarthy,  37 
Neb.  742,  746,  56  N.  W.  620;  Gandy  v.  Bissell's  Estate  (Neb.) 
90  N.  W.  883.  The  evidence  in  question  tended  to  show  a 
probability  that  the  money  was  left  with  those  at  whose  sug- 
gestion the  contest  had  been  instituted,  and  the  proceedings 
carried  on  from  which  plaintiff  derived  the  money,  and  the 
subsequent  division  of  the  fund  between  those  persons  indi- 
cates that  it  was  so  understood. 

Complaint  is  made  with  reference  to  the  refusal  of  the  court 
to  give  an  instruction  based  upon  Cady  v.  South  Omaha 
National  Bank,  46  Neb.  756,  65  N.  W.  906.  We  do  not  think 
that  case  has  any  application.  A  trust  fund  does  not  lose  its 
character  as  such  by  being  deposited  by  the  trustee  in  a  bank 
to  his  own  credit,  but,  to  hold  the  bank  therefor,  it  must   be 


BKG  CAS]  DEPOSITS  441 

Chamberlain  v.  Chamberlain  Banking  House 

pleaded  and  proved  that  the  fund  remains  in  the  bank  in  some 
form.  City  of  Lincoln  v.  Morrison  (Neb.)  90  N.  W.  905,  57 
L.  R.  A.  885.  To  hold  the  bank  under  the  case  of  Cady  v. 
South  Omaha  National  Bank,  supra,  it  would  be  necessary  to 
show  the  condition  of  the  personal  accounts  of  Clarence  K. 
Chamberlain  and  Charles  M.  Chamberlain  with  the  defendant 
bank  from  the  time  they  originally  placed  the  fund  in  ques- 
tion to  their  individual  credit  in  the  bank.  Presumably,  they 
drew  out  sums  from  time  to  time,  and  made  further  deposits. 
It  may  well  be  that  their  accounts  were  overdrawn  during  the 
period  intervening  between  the  division  and  deposit  of  the 
fund  and  the  bringing  of  this  suit.  It  would  take  very  different 
pleadings  and  much  more  complete  proofs  than  are  presented 
in  the  case  at  bar  to  justify  a  judgment  against  the  bank  on 
the  ground  that  it  holds  a  trust  fund.  Other  instructions  are 
objected  to  as  assuming  facts  not  shown  in  evidence,  but  we 
do  not  think  the  objections  are  well  taken.  The  instructions 
are  expressly  conditioned  upon  the  jury's  finding  that  the  facts 
set  forth  are  true,  and  leave  nothing  for  the  jury  to  find  which 
is  not  sustained  by  the  evidence  in  the  record. 

We  therefore  recommend  that  the  judgment   be  affirmed. 

BARNES  and  OLDHAM,  CC,  concur. 

PER  CURIAM,  The  conclusions  reached  by  the  Commis- 
sioners are  approved,  and,  it  appearing  that  the  adoption  of 
the  recommendations  made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  judgment  of  the  district  court 
be  affirmed. 
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George   C.    Rankin,    as   Receiver   of   the   Elmira   National 
Bank,  Plfi.  in  Err.,  v.  Chase  National  Bank. 

{^Argued  December 3,  4,  1902.     Decided  February  23,  1903.) 
[23  Sup.  Ct.  Rep.  372.] 

Payment    in    Embezzled  Currency. 

One  who  has  in  gfood  faith  received  currency  in  payment  of  an  exist- 
ing debt  cannot  be   compelled    to  make  repayment  because   it   subse- 
quently appears  that  such   currency  had  been   embezzled  by  the  one 
who  made   the    payment. 
Cashier  Drawing  Draft  in  Own  Favoi — Implied  Authority.* 

To  charg-e  the  jury  that  the  authority  of  a  bank  cashier  to  draw  a 
draft  in  his  official  capacity  in  his  individual  favor  may  be  implied 
from  the  course  of  previous  business  is  error  which  requires  the  reversal 
of  a  judgment  which  sustains  the  rig-ht  of  a  collecting  bank  to  retain 
the  proceeds  in  payment  of  his  individual  debt,  where  such  draft  was 
in  fact  not  drawn  to  his  individual  order,  but  by  him  as  cashier  to  his 
order  as  cashier,  and  indorsed  for  deposit  to  his  credit  as  cashier. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  judgment  which  affirmed  a 
judgment  of  a  Circuit  Court  in  an  action  by  a  receiver  of  a 
national  bank  for  a  lesser  sum  than  claimed  in  the  complaint. 
Reversed,  and  remanded  to  the  Circuit  Court  for  a  new  trial. 

See  same  case  below,  46  C.  C.  A.  683,  108  Fed.  987. 

Statement  by  MR.  JUSTICE  WHITE: 

On  the  23d  day  of  May,  1893,  the  Elmira  National  Bank  of 
Elmira,  New  York,  failed,  and  a  receiver  was  shortly  there- 
after appointed.  At  the  date  of  the  failure,  on  the  face  of  the 
ledger  of  the  Chase  National  Bank  of  New  York  city,  there 
was  a  balance  to  the  credit  of  the  Elmira  bank  which  was 
paid  with  interest  at  6  per  cent.,  as  previously  agreed  on. 
The  receiver  at  the  time  of  this  payment,  asserted  that  he 
was  entitled  to  a  larger  sum.  This  being  disputed  by  the 
Chase  bank,  the  present  suit  was  brought.  In  substance  the 
cause  of  action  was  based  upon  the  averment  that  the  Chase 
bank  had  wrongfully  charged  the  account  of  the  Elmira  bank 
with  a  check  for  $15,012.1^0.  The  answer,  whilst  admitting 
the  charging  of  the  check,  asserted  its  validity.  In  addition, 
it  was  averred  that,  even  although  the  check  had  not  been 
legally  charged,  the  Elmira  bank  was  not  entitled  to  recover, 
because  at  the  time  the  check  was  debited  to  its  account,  and 
as  a  result  of  such  charge,  two  credit  items,  one  of  $8,000 
and  the  other  of  $7,000,  had  been  put  to  the  account  of  the 
Elmira  bank,  to  which  it  otherwise  would  not  have  been 
entitled,  and  hence  the  check  had  been  counterbalanced  by 
the  credits  in  question.     There  was  verdict  and   judgment  in 

*See  Gale  v.  Chase  Nat.  Bank  (C.  C.  A.),  3  Bank.  Cas.  31,  and 
notes,   38. 
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favor  of  the  Chase  bank,  and  the  case  was  taken  by  the  Elmira 
bank  to  the  circuit  court  of  appeals.  That  court  decided  that 
the  trial  court  had  correctly  instructed  the  jury  that  the  check 
for  $15,012,50  was  void,  and  therefore  had  been  illegally 
debited  to  the  Elmira  bank.  The  court,  moreover,  held  that 
the  court  below  was  right  in  instructing  that  the  two  credit 
items,  referred  to  in  the  answer,  could  be  retained  by  the 
Chase  bank  if  the  sum  thereof  belonged  to  that  bank,  which 
had  given  credit  to  Elmira  for  the  amount  solely  as  a  counter 
entry  to  the  charge  of  the  check  for  $i  5,012. 50.  The  judgment 
was,  however,  reversed,  and  a  new  trial  ordered,  because  it  was 
concluded  there  was  no  proof  from  which  the  jury  could  have 
inferred  that  the  Chase  bank  had  a  right  to  retain  the  $7,000 
item.  43  C.  C.  A.  496,  104  Fed.  214.  On  the  new  trial  the 
case  made  was  as  follows: 

J.  J.  Bush,  who  was  the  cashier  of  the  Elmira  bank,  bor- 
rowed for  his  individual  account  from  the  Chase  bank  a  sum 
of  money,  and  his  debt,  evidenced  by  his  demand  note,  secured 
by  stock  of  the  Elmira  bank  as  collateral,  amounted,  on  the 
4th  of  May,  1893,  in  principal  and  interest,  to  a  sum  slightly 
exceeding  $15,000.  On  that  day  Porter,  the  vice  president  of 
the  Chase  bank,  through  the  long-distance  telephone,  called 
Bush  at  Elmira,  and  requested  that  he  either  pay  his  debt  or 
furnish  additional  security.  Bush  replied  that  he  would  come 
to  New  York  city  on  the  next  morning  and  settle  the  matter. 
On  the  morning  of  the  5th  of  May  he  appeared  at  the  office 
of  the  Chase  bank  and  offered  to  Porter,  the  vice  president, 
$8,000  in  cash  and  a  draft  for  $7,000,  signed  by  Bush  as  cashier 
of  the  Elmira  bank,  drawn  on  the  Quaker  City  National  Bank 
of  Philadelphia.  The  vice  president  stated  to  Bush  that  the 
draft  on  Philadelphia  was  not  equivalent  to  cash,  because  of 
the  disturbed  financial  condition  prevailing  in  Philadelphia, 
and  hence  declined  to  receive  the  draft  in  payment  of  the 
note.  It  was  thereupon  agreed  that  Bush  would  give  his  indi- 
vidual check  on  the  Elmira  bank  for  the  principal  and  interest 
of  his  debt;  that  this  check  should  be  by  him  certified  and 
made  payable  at  the  Chase  bank;  that  the  cash  offered  should 
be  received,  and  that  the  check  and  cash  should  be  at  once 
put,  respectively,  to  the  debit  and  credit  of  the  account  of  the 
Elmira  bank.  It  was  also  understood  that  the  draft  on 
Philadelphia  should  be  taken,  and  when  collected  its  proceeds 
should  be  credited  to  the  Elmira  account.  Thereupon  a  check 
was  drawn  by  Bush  individually  on  the  Elmira  bank.  Across 
the  face  of  this  check  the  following  was  written: 

Certified  and  accepted  May  5,  1893.  Payable  at  Chase 
National  Bank,  New  York.     .         Elmira  National  Bank, 

By  J.  J.  Bush,  Cashier. 

There  was  conflict  in  the  testimony  as  to  whether  the  $7,000 
draft  on  Philadelphia,  signed  by  Bush  as  cashier,  was,  when 
first  offered  by  him,  payable  to  his  individual  order  or  to  his 
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order  as  cashier.  The  officer  of  the  Chase  bank  testified  that 
when  the  draft  was  first  offered  it  was  payable  to  Bush's  indi- 
vidual order,  and  that  it  was  subsequently  changed  so  as  to 
make  it  payable  to  the  order  of  Bush  as  cashier,  to  carry  out 
the  settlement  agreed  upon.  There  was  no  conflict,  however, 
in  the  proof,  showing  that  the  draft  on  Philadelphia,  as 
actually  handed  to  the  Chase  bank,  was  drawn  by  Bush  as 
cashier  of  the  Elmira  bank  to  his  own  order  as  such  cashier, 
and  was  indorsed  by  him  as  cashier  for  deposit  in  the  Chase 
bank.  The  $8,000  in  cash,  having  been  received  from  Bush, 
was  at  once  credited  to  the  account  of  the  Elmira  bank,  and 
also  at  once  the  account  of  that  bank  was  debited  with  Bush's 
individual  and  certified  check  for  the  $15,012.50.  As  the 
account  of  the  Elmira  bank  had  to  its  credit  a  sum  more  than 
sufficient  to  pay  the  check,  it  resulted,  upon  the  assumption 
of  the  legality  and  good  faith  of  the  Chase  bank  in  charging 
the  check,  that  it  at  once  received  the  full  amount  of  the  debt 
due  it  by  Bush.  The  draft  on  Philadelphia  was  forwarded  for 
collection  and  was  thereafter  paid,  and  the  proceeds  put  to 
the  credit  of  the  account  of  the  Elmira  bank.  It  was  shown 
that  on  the  5th  of  May.  when  Bush  drew  and  certified  his  in- 
dividual check  on  the  Elmira  bank  for  $15,012.50,  his  deposit 
account  with  that  bank  was  overdrawn.  It  was  shown  that 
at  various  times,  covering  a  considerable  period,  Bush  had 
drawn,  as  cashier  of  the  Elmira  bank,  a  number  of  checks  for 
a  small  amount,  each  to  his  individual  order,  and  had  used 
such  checks  to  pay  his  personal  debts,  and  there  was  also 
proof  tending  to  show  that  the  officers  and  directors  of  the 
Elmira  bank  knew,  or  had  reason  to  know,  that  such  checks 
had  been  drawn  by  the  cashier.  Other  checks  were  also 
offered,  from  which  it  was  contended  the  inference  of  implied 
authority  could  be  legitimately  drawn.  It  was  shown  that  the 
Elmira  bank  had  no  knowledge  of  the  drawing  of  the  check  of 
$15,012.50,  and  the  fact  that  such  check  had  been  charged  by 
the  Chase  bank  to  its  account  was  only  learned  after  the 
failure  of  the  Elmira  bank,  when  the  Chase  bank  rendered 
its  account  to  the  receiver.  It  was  also  shown  that  Bush,  the 
cashier,  had,  on  the  evening  of  the  4th,  or  the  morning  of  the 
5th  of  May  taken  the  $8,000  of  cash  which  he  paid  to 
the  Chase  bank  from  the  funds  of  the  Elmira  bank. 

The  court  instructed  the  jury  that  the  check  for  $15,012.50 
was  void  as  to  the  Elmira  bank,  "because  it  was  the  certifica- 
tion of  the  cashier's  individual  check,  given  and  received  for 
his  individual  benefit,  with  no  authority  either  to  certify  or  to 
make  it  payable  elsewhere  than  at  the  office  of  the  Elmira 
National  Bank.  .  .  .  There  is  no  evidence  tending  to 
show  that  Bush  had  any  real  or  apparent  authority  for  this 
certification  or  to  make  the  check  payable  at  the  office  of  the 
defendant.  .  .  .  The  certification  by  a  cashier  of  his  own 
individual  check  is  void,  irrespective  of  the  question  whether 
he  had  funds  in  the  bank  to   meet  it,  for  he  could  not  act  in 
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regard  to  the  same  check  in  two   capacities,   both   as   drawer 
and  as  indorser,  to  bind  the  bank   for  its  payment." 

To  this  instruction  of  the  court  no  exception  was  reserved 
by  the  defendant.  Having  thus  eliminated  the  check  of 
$115,012.50  from  the  account,  the  court  said: 

"The  importance  of  this  case  turns  upon  another  set  of  facts, 
to  which  I  will  now  call  your  attention.  You  will  see  that 
Bush,  as  cashier,  certified  his  own  individual  check  for 
$15,012.50,  and  that  he  left  the  currency,  $8,000,  and  the 
Quaker  City  draft  for  $7,000.  Consequently,  whatever  is  to 
be  found  about  the  liability  of  the  defendant  to  repay  $15,000. 
there  is  no  question  that  it  is  liable  to  repay  $12.50  and  in- 
terest from  May  5,  1893,  and  your  verdict  will  be  for  the 
plaintiff  for  that  sum  at  least." 

To  this  charge  also  no  exception  was  reserved  by  the  defend- 
ant.    The  court  then  proceeded: 

"The  questions  in  the  case  beyond  the  $12.50  are  in  regard 
to  the  right  of  the  Chase  National  Bank  to  retain  the  $8,000 
in  currency  and  the  $7,000  draft.  You  will  see  that,  with  the 
exception  of  this  $12.50,  I  put  the  case  as  though  when  Bush 
came  in  with  his  bag  containing  $8,000  in  currency  and  $7,000 
in  a  draft,  those  two,  the  currency  and  the  draft,  had  been 
received  by  Porter  and  credited  upon  the  note,  and  this  form, 
this  illegal,  improper  form  of  taking  Bush's  individual  check 
and  having  it  certified  by  himself  as  cashier,  had  not  been 
gone  into.  The  questions  in  the  case  beyond  the  $12. 50  are  in 
regard  to  the  right  of  the  Chase  National  Bank  to  retain  the 
$8,000  in  currency  and  the  $7,000,  draft.  Now,  this  money, 
this  currency,  was  without  question  taken  by  Bush  from  the 
vaults  of  the  Elmira  bank  without  authority,  and  was  its 
property,  but  inasmuch  as  it  was  currency  or  money,  bank 
bills,  if  it  was  received  by  the  defendant  in  good  faith,  in  due 
course  of  business  and  for  the  payment  of  a  valid  debt,  the 
defendant  is  not  subjected  to  the  risk  of  repayment  to  the 
person  from  whom  it  was  illegally  obtained." 

Coming  to  consider  the  draft  for  $7,000,  the  court  first  called 
the  attention  of  the  jury  to  the  fact  that  there  was  some  dis- 
pute in  the  testimony  as  to  whether  this  draft,  when  originally 
offered  by  Bush  to  the  Chase  bank  in  part  payment  of  his 
debt,  was  drawn  to  his  individual  order  or  to  his  order  as 
cashier,  but  expressed  an  opinion  that  it  was  satisfactorily 
established  by  the  testimony  adduced  by  the  Chase  bank 
that  the  draft,  when  first  offered  to  that  bank,  was  drawn  to 
Bush's  individual  order,  and  that  the  adding  of  the  word 
"cashier"  after  the  name  of  Bush,  so  as  to  make  it  payable 
to  him  as  cashier,  was  subsequently  done,  and  that  such  also 
was  the  case  as  to  the  indorsement  on  the  draft  making  it 
payable  for  deposit  in  the  Chase  National  Bank  to  the 
credit  of  Bush,  cashier,  that  is,  of  the  Elmira  bank.  The 
court,  however,  instructed  the  jury  that  in  any  event  the  addi- 
tion of  the  word  cashier  upon  the  face   of  the  draft  and  the 
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indorsement  put  upon  it  was  of  no  importance  except  as  a 
mere  element  of  proof  on  the  subject  of  the  good  faith  of  the 
Chase  bank  in  having  received  the  money  and  draft  from 
Bush.  Thus  treating  the  fact  that  the  draft  was  signed  by  Bush 
as  cashier,  and  was  payable  to  his  order  as  cashier  for  deposit 
in  the  Chase  bank  to  the  credit  of  the  Elmira  bank,  as 
irrelevant,  except  on  the  question  of  good  faith,  the  court 
came  to  consider  whether  the  Chase  bank  was  entitled  to  re- 
tain the  proceeds  of  the  draft.  The  jury  were  instructed  that 
"in  the  absence  of  any  authority  in  the  cashier  to  draw 
cashier's  drafts  to  his  own  order  in  payment  of  his  individual 
debts,  the  person  who  receives  such  a  draft  in  payment  of  a 
cashier's  individual  debt  takes  the  risk  of  being  obliged  to 
pay  the  draft  to  the  bank.  .  .  ;  The  general  authority  of 
the  cashier  to  draw  drafts  or  checks  on  the  bank  in  the  con- 
duct of  its  business  does  not,  by  itself,  permit  him  to  draw 
such  drafts  or  checks  in  payment  of  his  personal  debts,  or  to 
raise  money  for  the  transaction  of  his  personal  business. 
When,  therefore,  he  draws  a  draft  or  a  check  on  the  bank 
payable  to  his  own  order,  and  for  his  own  individual  debt,  the 
party  acting  thereon  takes  the  risk  that  he  may  act  without 
authority  to  do  so." 

The  jury,  however,  were  instructed  that  either  express  or 
implied  authority  might  have  been  conferred  to  draw  such 
drafts,  but  that,  as  there  was  no  proof  tending  to  show  ex- 
press authority,  it  could  only  be  found  by  implication.  The 
source  from  which  such  implication  might  be  derived  from  the 
proof  before  it  was  stated  to  the  jury  is  as  follows: 

**  The  authority  of  a  cashier  may  be  inferred  from  the  general 
manner  in  which,  for  a  period  sufficiently  long  to  estab- 
lish a  settled  course  of  business,  he  has  been  allowed, 
without  interference,  to  conduct  the  affairs  of  the 
bank.  It  may  be  implied  from  the  conduct  or  acquies- 
cence of  a  corporation  as  represented  by  its  board  of  directors. 
When  during  a  series  of  years  and  in  numerous  business  trans- 
actions he  has  been  permitted  without  objection,  and  in  his 
official  capacity,  to  pursue  a  particular  course  of  conduct,  it 
may  be  presumed,  as  between  his  bank  and  those  who  in  good 
faith  deal  with  it  upon  the  basis  of  his  authority  to  represent 
the  corporation,  that  he  has  acted  in  conformity  with  instruc- 
tions received  from  those  who  have  the  right  to  control  its 
operation.  His  authority  is  to  be  implied  from  the  acquies- 
cence of  the  directors  in  permitting  an  officer,  during  a  series 
of  years,  to  pursue  a  particular  course  of  conduct,  and  this 
acquiescence  is  derived  from  their  actual  knowledge,  or  from 
what  should  have  been  their  knowledge  of  the  conduct,  of 
the  course  of  business  of  the  officers." 

Commenting  at  length  upon  the  testimony  showing  the 
drawing  of  checks  by  Bush  as  cashier  to  his  individual  order, 
and  pointing  out  the  fact  that  the  proof  on  the  subject  was 
different  and  stronger  than  had   been  the  proof  in  the  case 
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when  previously  tried,  the  question  of  fact  as  to  the  existence 
of  the  course  of  business  authorizing  the  inference  of  authority 
in  Bush  was  submitted  to  the  jury.  Exceptions  were  reserved 
by  the  receiver  to  the  foregoing  rulings,  as  well  as  to  the  re- 
fusal of  the  court  to  give  instructions  which  were  asked,  em- 
bodying asserted  principles  of  law  which  were  directly 
antagonistic  to  those  charged  by  the  court  to  the  jury.  There 
was  verdict  and  judgment  against  the  Chase  bank  for  $12.50 
with  interest,  and  the  case  was  taken  again  to  the  circuit 
court  of  appeals.  That  court,  considering  that  all  the  legal 
controversies  in  the  case  had  bsen  settled  by  its  previous 
opinion,  and  that  the  additional  evidence  on  the  subject  of 
course  of  business  was  suffi^isnt  to  support  the  verdict  as  to 
the  proceeds  of  the  draft  for  $7,000,  affirmed  the  judgment, 
for  the  reasons  just  mentioned,  which  were  stated  in  a  per 
curiam  opinion. 

Mr.  E.  B.  Whitney  for  plaintiff  in  error. 

Messrs.  Thomas  Thacher  and  Alfred  B.  Thacher  for  defend- 
ant in  error. 

MR.  JUSTICE  WHITE,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

ist.  The  illegality  of  the  check  for  $11;, 012. 50  and  the 
wrong  resulting  from  charging  it  to  the  account  of  the  Elmira 
bank  is  not  open  to  controversy.  The  ruling  to  that  effect  on 
the  first  trial  seems  to  have  been  acquiesced  in  by  the  Chase 
bank,  since  it  prosecuted  no  writ  of  error,  and  this  is  also 
true  of  the  case  now  before  us.  Besides,  no  exception  was 
saved  by  the  Chase  bank  at  the  trial  now  under  review  to  the 
instruction  of  the  court  concerning  the  illegality  of  the  check 
and  its  insufficiency  as  a  charge  against  the  funds  of  the 
Elmira  bank  on  deposit  with  the  Chase  bank.  That  question 
may  be,  therefore,  put  out  of  view. 

2.  The  errors  assigned  by  the  receiver  of  the  Elmira  bank 
concerning  the  right  of  Chase  bank  to  retain  the  $8, coo  paid  it 
cash  are  also,  in  substance,  not  open  to  inquiry  because  of  the 
verdict  of  the  jury.  Whether  the  $8,000  in  currency  was 
actually  received  by  the  Chase  bank  from  Bush  in  good  faith 
in  part  payment  of  his  note  was  left  by  the  court  to  the  jury 
under  adequate  instructions,  and  these  issues  of  fact  are  there- 
fore foreclosed  by  the  verdict  in  favor  of  the  Chase  bank.  It 
follows  that  the  $8,oo3  when  deposited  was  the  money  of  the 
Chase  bank,  received  by  it  in  part  payment  of  a  debt.  This 
leaves  open  only  the  question  whether  one,  who  has  in  good 
faith  received  currency  in  payment  of  an  existing  debt,  can  be 
compelled  to  repay  such  currency  because  it  subsequently 
develops  that  the  currency  paid  had  been  embezzled  by  the 
one  who  made  the  payment.  That  under  such  conditions 
repayment  cannot  be  exacted  is  elementary,  and  is  not  dis- 
puted.    It  is  equally  clear,  we  think,  that  the  court  correctly 
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charged  the  jury  that  the  burden  of  showing  fraud  on  the  part 
of  the  Chase  bank  was  on  the  receiver. 

3d.  Conceding,  without  so  deciding,  the  correctness  of  the 
ruling  of  the  court  below  as  to  the  right  to  imply  authority  on 
the  part  of  the  cashier  to  draw  a  draft  in  his  official  capacity 
in  his  individual  favor  from  the  course  of  previous  business, 
we  fail  to  perceive  its  relevancy  to  the  case  before  us.  The 
draft  for  $7,000.  which  was  collected  by  the  Chase  bank,  was 
not  drawn  by  the  cashier  to  his  individual  order,  but  was 
drawn  by  him  as  cashier  to  his  order  as  cashier,  and  was 
indorsed  for  deposit  to  his  credit  as  cashier.  It  was,  there- 
fore, but  an  order  transferring  the  funds  of  the  Elmira  bank, 
which  were  on  deposit  in  the  Philadelphia  bank,  to  the 
deposit  account  of  the  Elmira  bank  with  the  Chase  bank. 
True  it  is  that  Bush,  from  one  view  of  the  testimony,  first 
tendered  a  draft  signed  by  himself  as  cashier  to  his  individual 
order;  but  such  draft  was  not  taken  by  the  Chase  bank.  It 
may  be,  if  the  principles  of  authority  implied  from  a  course 
of  business  as  announced  by  the  lower  court  be  sound,  and  if 
the  facts  brought  this  case  within  such  a  rule,  if  the  Chase 
bank  had  taken  the  cashier's  draft  to  his  individual  order,  it 
could  have  retained  the  money.  We  are  not,  however,  called 
upon  to  pass  upon  the  rights  of  the  parties  upon  the  basis  of 
what  might  have  been  done,  but  alone  upon  what  was  done. 
We  may  not  indulge  in  conjecture,  but  must  dispose  of  the 
case  as  depending  upon  the  real,  not  the  imaginary,  transac- 
tion. Measuring  the  rights  of  the  parties  by  this  rule,  we  see 
no  escape  from  the  conclusion  that  the  money  collected  by  the 
Chase  bank  for  account  of  the  Elmira  bank  was  obviously  the 
property  of  the  latter.  The  draft  on  Philadelphia  was  re- 
fused because  of  the  delay  which  it  was  feared  would  attend 
its  collection.  The  certified  check  was  taken.  It  was  for  the 
entire  debt,  principal  and  interest.  It  was  at  once  charged. 
The  sum  to  the  credit  of  the  account  of  the  Elmira  bank 
when  the  check  was  charged  was  more  than  sufficient  to  pay 
it.  Upon  the  theory  of  the  good  faith  of  the  transaction,  on 
the  part  of  the  Chase  bank,  its  debt  was  paid,  and  it  could 
have  no  possible  interest  in  the  proceeds  of  the  collection  of 
the  draft.  Of  course,  on  the  theory  that  the  Chase  bank  was 
suspicious  of  the  legality  of  the  certified  check  and  of  its  right 
to  debit  the  Elmira  bank  with  it.  the  purpose  to  retain  a  right 
in  the  proceeds  of  the  draft  would  be  in  reason  conceivable. 
But  to  indulge  in  this  hypothesis  would  be  to  assume  the 
existence  of  bad  faith,  and  hence  to  defeat  the  right  to  the 
proceeds  of  the  draft  and  of  the  money  as  well. 

It  follows  that  there  was  error  committed  in  the  instruc- 
tions as  to  the  right  of  the  Chase  bank  to  retain  the  $7,000 
collected  by  it  from  the  proceeds  of  the  draft  in  favor  of  the 
Elmira  bank,  and  the  judgment  of  the  Circuit  Court  of 
Appeals  is  therefore  reversed,  and  the  case  remanded  to  the 
Circuit  Court,  with  directions  to  set  aside  the  verdict  and 
grant  a  new  trial. 
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{Circuit  Court,  D.,  Missouri,  S.  W.  D.,  February  lo,  igoj.) 

[120  Fed.  Rep.  526.] 

Husband  and  Wife— Wife's  Separate  Property— Receipt  of  Proceeds  by 
Husband. 

Under  Gen.  St.  Kan.  1889,  g  3752,  which  provides  that  any  property 
which  a  woman  may  own  at  the  time  of  her  marriage  shall  remain  her 
sole  and  separate  property,  and  shall  not  be  subject  to  the  disposal  of 
her  husband,  a  husband  who  receives  the  proceeds  of  his  wife's  property 
in  that  state,  sold  after  the  marriage,  holds  the  same  in  trust  for  her 
use  and  benefit  ;  and  it  remains  her  property  after  it  has  been  taken  by 
him  into  another  state,  and  becomes  subject  to  the  laws  of  such  other 
state. 

Same. 

Rev.  St.  Mo.  1889,  tj  6869,  provides  that  all  property  of  a  married 
woman,  together  with  all  income,  increase,  and  profits  thereof,  shall  be 
and  remain  her  separate  property,  and  that  her  personal  property  shall 
not  be  deemed  to  have  been  reduced  to  possession  by  her  husband  ^  by 
his  use,  occupancy,  care,  or  protection  thereof,  unless  with  her  assent 
in  writing,  giving  him  full  authority  to  sell  or  dispose  of  the  same.  A 
husband,  in  Missouri,  invested  money  received  from  a  sale  of  his  wife's 
property  in  other  property  and  in  business  in  her  name,  and  subse- 
quently on  d  sale  of  such  property  and  business,  reinvested  the  proceeds 
in  a  farm  the  title  of  which  was  taken  in  her  name  :  field,  that  the  pro- 
ceeds of  such  farm,  when  sold,  although  received  by  the  husband,  was 
the  property  of  the  wife  ;  she  never  having  given  him  any  written 
authority  to  dispose  of  any  of  her  property. 
Same— Deposit  of  Wife's  Money  by  Husband— Liability   of  Bank. 

A  husband  deposited  money  which  he  received  from  a  sale  of  land 
owned  by  his  wife,  and  which,  under  the  law,  was  her  separate  prop- 
erty, in  a  bank  in  her  name  ;  stating  to  the  cashier  that  he  would  sign 
the  checks.  The  bank  entered  her  name  as  the  depositor,  and  issued  a 
passbook  in  her  name,  which  the  husband  showed  to  his  wife.  He  sub-" 
sequently  drew  checks  against  the  deposit,  to  which  he  signed  her  name, 
and  which  the  bank  paid,  until  the  money  was  all  withdrawn  and  con- 
verted to  his  own  use.  The  wife  had  not  authorized  the  deposit ;  nor 
did  she  authorize  the  drawing  of  the  checks,  or  know  of  the  same  until 
after  the  money  was  all  withdrawn  :  held,  that  the  legal  effect  of  the 
transaction  of  the  deposit  was  to  establish,  prima  facie,  the  relation  of 
creditor  and  debtor  between  the  wife  and  the  bank,  and  that  having 
accepted  her  as  a  depositor,  and  the  money  being  in  fact  her  property, 
the  bank  could  not  discharge  its  indebtedness  by  paying  out  the  money 
without  her  authority,  but  was  liable  to  her,  under  the  facts  shown,  for 
the  amount  of  the  deposit. 
Same— Estoppel  of  Wife— Agency  of  Husband. 

The  fact  that  the  husband  had  been  doing  business  in  his  wife's 
name,  and  handling  her  money,  without  objection  on  her  part,  did  not 
create  an  estoppel  against  her  in  favor  of  the  bank,  where  it  was  not 
shown  the  bank  had  knowledge  of  it,  or  acted  upon  the  faith  of  the 
husband's  general  agency. 
Same — Proof  of  Agency. 

When  it  is  sought  to  bind  a  married  woman  by  acts  of  her  husband  on 
the  ground  of  his  agency,  the  evidence  must  be  clear,  cogent,  and 
equivocal. 

5  Bkg  Cas-29 
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This  is  an  action  by  the  plaintiff  to  recover  from  the 
defendants,  as  trustees  of  the  Bank  of  Carterville,  the  sum  of 
$4,000,  alleged  to  have  been  deposited  to  the  plaintiff's  credit 
in  said  bank  in  June,  1895. 

The  petition  alleges  that  in  April,  1897,  said  bank,  a  Mis- 
souri corporation,  by  resolution  of  its  stockholders,  went 
into  voluntary  liquidation,  and  was  thereby  dissolved;  that  at 
the  time  of  said  dissolution  the  defendant  Daugherty  was 
president,  and  the  other  defendants  were  directors,  of  said 
corporation,  and  were  the  exclusive  managers  thereof;  and 
that  at  the  time  of  the  dissolution  there  were  sufficient  assets 
and  property  of  the  bank  to  have  paid  off  all  of  its  indebted- 
ness, including  the  $4,000  to  plaintiff.  It  is  then  alleged  that, 
under  the  provisions  of  the  statute  of  the  state  (section  976,  c. 
12,  art.  I,  Rev.  St.  1899)  in  force  at  the  time  in  question,  said 
officers  of  the  bank  became  liable  for  said  deposit,  and  it  was 
their  duty  to  have  paid  the  same  to  plaintiff,  which  they  have 
failed  and  refused  to  do  after  demand  therefor.  The  answer, 
after  tendering  the  general  issue,  alleges  that  one  Joseph 
Brown,  the  then  husband  of  the  plaintiff,  came  to  the  defend- 
ant's bank  to  deposit  the  sum  of  $4,000,  which  he  then  had  on 
his  person;  that  he  stated  to  the  officers  of  the  bank,  in  mak- 
ing the  deposit  in  the  name  of  his  wife,  that  all  checks 
signed  by  him  should  be  honored  by  said  bank  on  said  fund, 
and  the  bank  should  pay  all  checks  signed  by  him  in  the 
plaintiff's  name  and  that  nearly  all  of  said  money  so  de- 
posited was  accordingly  paid  out  by  said  bank  of  Carter- 
ville on  checks  so  signed  by  said  Joseph  Brown;  that 
when  said  bank  dissolved  there  was  about  $700  on  hand 
of  said  fund;  and  that,  on  the  organization  of  the  First 
National  Bank  of  Carterville,  the  balance  of  said  fund  was 
turned  over  to  the  last-named  bank,  and  was  checked  out, 
prior  to  the  institution  of  this  suit,  in  the  manner  above 
stated.  The  second  paragraph  of  said  answer  states  that,  if 
said  money  was  that  of  the  plaintiff,  her  said  husband  at  the 
time  of  the  deposit  was  her  authorized  agent  to  handle  the 
money  for  her,  and  to  sign  her  name  to  checks,  and  that  long 
prior  thereto,  and  while  the  same  was  being  checked  out,  said 
Joseph  Brown  did  business  in  his  wife's  name,  and  was  her  gen- 
eral agent,  authorized  to  handle  the  deposit  and  check  out  all 
of  her  funds.  A  jury  being  waived  by  stipulation  of  the  parties, 
the  cause  was  submitted  to  the  court  for  hearing.  The  evidence 
showed  that  at  the  time  of  said  deposit  the  name  of  the  plaintiff, 
Louisa  Brown,  was  entered  by  the  cashier  of  the  bank  upon 
the  register  book  as  the  depositor;  and  a  passbook  was  handed 
by  the  cashier  to  said  Joseph  Brown,  with  the  indorsement  on 
the  back  thereof:  "Bank  of  Carterville,  Mo.  In  Account 
with  Louisa  Brown."  On  the  first  inside  page  of  this  pass- 
book the  caption  is  as  follows:     "Dr.  Bank  of  Carterville,  in 
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Account  with  Louisa  Brown,  Cr. "  And  underneath  which 
are  the  words  and  figures:  "1895,  June  i,  By  Dept.  4,000.00. " 
The  credit  side  of  this  passbook  shows  that,  in  sums  ranging 
from  $50  to  $soo  (most  generally  in  sums  of  $100),  from  month 
to  month,  this  fund  was  checked  out  between  the  time  of  the 
deposit  and  April  10,  1897,  with  the  exception  of  $700.  This 
passbook  Joseph  Brown  took  home  with  him  and  showed  to 
his  wife  just  after  the  deposit,  showing  the  deposit  of  $4,000  in 
her  name.  She  never  saw  this  passbook,  nor  the  credits 
therein,  nor  was  she  aware  that  he  had  checked  said  fund 
out,  until  after  their  separation,  some  time  in  19CO.  Said 
Carterville  bank  was  dissolved,  as  alleged  in  the  pleadings, 
leaving  sufficient  assets  to  pay  said  debts.  Said  balance  of 
$700  was  transferred  by  the  Bank  of  Carterville  to  the  First 
National  Bank  of  Carterville  in  April,  1897,  which  fund  the 
latter  bank  entered  to  the  credit  of  the  plaintiff;  the  latter 
bank  being  managed  by  the  same  officers  who  conducted  the 
Bank  of  Carterville.  After  said  Joseph  Brown  had  so  drawn  this 
fund  from  said  banks  and  squandered  it,  he  and  his  wife  sep- 
arated, and  he  sued  her  for  a  divorce,  but  on  her  cross-bill  the 
divorce  was  granted  to  her.  The  said  passbook  issued  by  the 
Bank  of  Carterville  having  been  found  by  the  plaintiff's  daugh- 
ter in  a  private  drawer  at  the  home  of  the  daughter  of  said 
Joseph  Brown,  where  he  lived  after  the  separation,  which  pass- 
book disclosed  the  fact  of  the  abstraction  of  said  fund  by  Joseph 
Brown,  the  plaintiff  took  legal  advice,  and  suit  was  instituted 
in  the  state  court  for  the  recovery  of  this  fund,  which,  for 
some  reason  not  disclosed  by  the  evidence,  was  discontinued, 
and  this  action  was  brought  in  this  court.  Other  essential 
facts  will  sufficiently  appear  in  the  following  opinion. 

C.  W.  Hamlin,  John  D.  Porter,  and  W.  D.  Tatlow,  for 
plaintiff. 

Spencer  &  Spencer  and  Howard  Gray,  for  defendants. 

PHILIPS,  District  Judge.  That  the  $4,000  deposited  by 
Joseph  Brown  in  the  Bank  of  Carterville  was  the  money  of 
the  plaintiff,  the  court  is  well  satisfied.  The  plaintif!  was  a 
widow  at  the  time  of  her  marriage  with  Joseph  Brown,  She 
inherited  from  her  first  husband  a  small  farm  and  some  per- 
sonal property  situate  in  the  state  of  Kansas,  where  she  then 
resided.  Joseph  Brown  at  the  time  of  his  marriage  to  the 
plaintiff  was  practically  impecunious.  His  only  estate, 
according  to  his  testimony,  consisted  in  a  claim  to  some  land 
which  he  had  entered  in  Kansas,  which  he  sold  shortly  after 
his  marriage,  in  about  1878,  for  about  $1,400.  About 
that  time  he  and  the  plaintiff  moved  into  the  state  of 
Missouri,  where  he  squandered  and  consumed  the 
proceeds    of     said     sale     of     his     Kansas     claim,      which 
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satisfactorily  appears  from  the  evidence  to  have  been 
prior  to  the  sale  of  the  plaintiff's  land  in  Kansas,  which 
occurred  in  about  1883,  at  which  time  they  were  living  in 
the  state  of  Missouri.  The  amount  realized  on  the  sale  of  the 
plaintiff's  said  land  was  about  $1,400.  The  evidence  does 
not  show  whether  or  not  this  money  was  turned  over  to  Jos. 
Brown  in  the  state  of  Kansas.  It  was,  however,  brought  into 
the  state  of  Missouri. 

By  the  statute  of  Kansas  (section  3752,  Gen.  St.  1889)  in 
force  at  the  time  in  question,  of  which  statute  the  federal  court 
takes  judicial  cognizance — 

"The  property,  real  and  personal,  which  any  woman  in  this 
state  may  own  at  the  time  of  her  marriage,  and  the  rents,  issues, 
profit  or  proceeds  thereof,  and  any  real,  personal  or  mixed 
property  which  shall  come  to  her  by  descent,  devise  or  be- 
quest, or  the  gift  of  any  person  except  her  husband,  shall  re- 
main her  sole  and  separate  property,  notwithstanding  her 
marriage,  and  shall  not  be  subject  to  the  disposal  of  her 
husband,  or  liable  for  his  debts." 

Even  if  the  proceeds  of  the  sale  of  the  plaintiff's  said  prop- 
erty in  Kansas  was  received  by  the  husband,  he  received  it  in 
trust  for  her  use  and  benefit.  When  it  was  brought  into  the 
state  of  Missouri,  the  domicil  of  the  husband  and  wife,  it  be- 
came subject  to  the  laws  of  the  latter  state. 

By  section  6869,  Rev.  St.  Mo.  1889,  in  force  at  the  periods 
in  question  in  this  suit,  it  was  provided  that: 

"All  real  estate  and  personal  property,  including  rights  in 
action,  belonging  to  any  woman  at  her  marriage,  or  which 
may  come  to  her  during  coverture,  by  gift,  bequest  or  inherit- 
ance, or  by  purchase  with  her  separata  money  or  means,  or 
be  due  as  the  wages  of  her  separate  labor,  or  has  grown  out 
of  any  violation  of  her  personal  rights,  shall,  together  with 
all  income,  increase  and  profits  thereof,  be  and  remain  her 
separate  property  and  under  her  sole  control,  and  shall  not  be 
liable  to  be  taken  by  anv  process  of  law  for  the  debts  of  her 
husband.  This  section  shall  not  affect  the  title  of  any  husband 
to  any  personal  property  reduced  to  his  possession  with 
the  express  assent  of  his  wife:  provided,  that  said 
personal  property  shall  not  be  deemed  to  have  been 
reduced  to  possession  by  the  husband  by  his  use,  occupancy, 
care  or  protection  thereof,  but  the  same  shall  remain  her 
separate  property,  unless  by  the  terms  of  said  assent,  in  writ- 
ing, full  authority  shall  have  been  given  by  the  wife  to  the 
husband  to  sell,  encumber  or  otherwise  dispose  of  the  same 
for  his  own  use  and  benefit." 

There  is  no  pretense  that  any  assent  in  writing  was  ever 
given  by  the  plaintiff  to  evidence  his  right  of  possession  to 
this  money.  The  statute  positively  interdicts  any  claim  of 
right  by  or  through  him  to  this  property,  growing   out   of  his 
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possession,  control,  or  management  thereof,  exclusive  of  the 
wife's  absolute  title,  unless  expressed  in  writing.  His  taking 
and  using  this  money  of  the  plaintiff  is  readily  understood 
from  the  relative  character  and  disposition  of  this  man  and 
wife,  as  the  court  observed  them  on  the  witness  stand,  and 
from  the  surrounding  facts  and  circumstances.  She  is  an 
illiterate  woman,  of  little  mentality  and  selfasserticn.  and 
easily  imposed  upon  by  soch  a  man  as  Joseph  Brown.  He  is  a 
coarse  man,  of  low  instincts  and  little  moral  sense, 
who  evidently  regarded  his  wife  as  little  more  than  a  servan*, 
with  no  rights  he  was  bound  to  respect;  holding  her  mind  and 
property  in  complete  subordination  to  his  will  and  desires. 
Nolens  volens,  he  took  her  money  and  invested  it  in  mining 
property  and  in  other  adventures,  and  even  in  the  saloon 
business.  He  employed  her  name  in  these  transactions  with- 
out her  consent  or  request.  She  testified  (and  the  court 
credits  her  statement)  that  if,  at  any  time,  she  made  inquiry 
or  sought  information  respecting  the  state  of  the  business 
affairs,  he  would  curse  and  repulse  her,  and  therefore  she 
shrunk  from  seeking  such  information.  He  testified  that  he 
made  money  out  of  these  operations,  and  with  the  proceeds 
a  farm  was  bought  in  Newton  county,  Mo.,  in  1885,  which  he 
claimed  cost  about  $5,000,  the  deed  for  which  was  made  to 
the  plaintiff  in  fee  simple.  Where  the  wife's  separate  money 
is  invested  in  other  property  or  in  business,  and  the  same  is 
managed  by  the  husband  in  her  name,  the  proceeds  thereof 
remain  the  property  of  the  wife.  He  does  not  thereby 
acquire  either  an  exclusive  or  community  interest  therein 
under  the  married  woman's  act  of  this  state.  This  is  neces- 
sarily so  under  the  statute  which  expressly  secures  to  the  wife 
^'all  income,  increase  and  profits"  from  her  separate 
estate.  This  is  the  rule  in  Kansas.  Parker  v.  Bates, 
29  Kan.  597.  Aside,  however,  from  this  aspect  of  the 
case,  when  the  husband  caused  the  title  to  this  land 
to  be  placed  absolutely  in  the  wife  by  deed  of  convey- 
ance the  land  became  the  separate  estate  of  the 
wife,  and  repudiates  the  idea  of  a  resulting  trust  in  the 
husband's  favor.  Gilliland  v.  Gilliland,  96  Mo.  522,  10  S.  W. 
139;  Schmalhorst  v.  Peebles,  71  Mo,  App.  219,  223.  When 
this  land  was  sold,  in  1895,  the  proceeds  thereof,  by  express 
provision  of  the  statute,  became  and  remained  the  separate 
property  of  the  wife.  This  land  sold  for  something  over 
$6,000.  It  was  then  subject  to  a  mortgage  of  about  $1,200, 
which  left  the  net  proceeds  of  the  sale  about  $5,000.  Four 
thousand  dollars  of  this  sum  is  the  fund  deposited  in  the  Bank 
of  Carterville.  leaving  about  $1,000  in  the  bands  of  Joseph 
Brown,  which  he  appropriated  to  himself.  Without  more, 
had  he  deposited  this  $4,000  in  the  bank  in  his  own  name, 
the  wife,  as  a  feme  sole,  under  the  statute,  could   have  main- 
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tained  an  action  therefor  against  the  bank,  as  for  money  had 
and  received  to  her  use  and  benefit,  prior  to  its  disbursement 
by  the  bank  on  the  husband's  order.  Logically  and  legally  it 
must  follow  that,  if  the  bank  had  notice  that  it  was  the  wife's 
money  when  deposited,  it  would  be  legally  bound  to  repay  the 
same  to  her,  unless  withdrawn  by  her,  or  by  some  one  duly 
authorized  by  her.  In  Rodgers  v.  The  Bank  of  Pike  County, 
69  Mo.  560  (a  case  much  in  point),  it  was  held  that,  where 
the  wife  sells  her  real  estate  for  money,  the  transaction 
amounts  to  a  purchase  of  the  money  with  her  separate  means, 
within  the  meaning  of  the  married  woman's  act,  and,  if  such 
money  comes  into  the  possession  of  the  husband,  he  cannot 
dispose  of  it  without  her  consent  in  writing.  In  that  case  the 
plaintiff's  husband  collected  the  money  arising  from  a  sale  of 
her  land,  and  at  first  deposited  the  amount  in  the  bank  as  his 
own.  On  the  same  day  he  returned  to  the  bank,  and  asked 
the  cashier  if  his  creditors  could  reach  the  money;  and,  upon 
being  informed  that  they  could,  he  directed  the  cashier  to 
transfer  the  deposit  to  his  wife's  credit,  which  was  done,  and 
a  certificate  was  made  out  in  her  name.  At  the  same  time 
he  directed  the  cashier  to  pay  out  the  money  on  checks  drawn 
either  by  himself  or  his  wife.  Characteristically,  however, 
the  husband  drew  out  the  money  on  checks  drawn  in  the  wife's 
name,  signed  by  him  just  as  in  the  case  at  bar;  and,  precisely 
as  in  the  case  at  bar,  the  plaintiff  did  not  tell  the  husband  to 
deposit  the  money  in  bank,  but  he  informed  her  a  few  days 
afterwards  that  he  had  done  so  in  her  name.  She  learned 
afterwards,  when  at  the  bank,  that  her  husband  had  already 
drawn  out  $100  of  the  $400  deposited,  and  she  made  no  answer 
thereto.  The  wife  recovered  judgment  for  the  balance  of  the 
account;  and,  while  the  case  was  reversed  because  of  the  non- 
joinder of  the  husband  with  the  plaintiff,  as  the  law  then  re- 
quired, it  is  quite  clear  from  the  opinion  of  Judge  Napton 
that  the  wife  was  entitled  to  recover,  in  the  absence  of  the 
requisite  evidence  of  agency  to  the  husband  to  draw  the  money 
out  for  her.  The  only  doubt  expressed  by  him  was  whether 
or  not  the  plaintiff's  silence  and  nonaction  after  she  had  been 
advised  by  the  bank  that  her  husband  was  drawing  the  money 
out  on  checks  signed  inher  name  was  a  ratification  or  estoppel. 
The  same  ruling  was  followed  by  the  Court  of  Appeals  in 
Stone  V.  Bank,  81  Mo.  App.  9. 

Conceding  to  the  defendant  the  most  favorable  construction 
of  what  transpired  when  Joseph  Brown  deposited  this  money, 
the  legal  effect  of  it  is  that  the  cashier  of  the  bank  was  advised 
that  the  $4,000  was  the  money  of  the  plaintiff.  The  effective 
substance  of  the  evidence  touching  this  issue  is  that  the 
defendant  Daugherty,  president  of  the  defendant  bank,  intro- 
duced Joseph  Brown  to  the  cashier,  W.  B.  Kane,  as  his 
(Daugherty's)    friend,    stating   that    he   wanted   to   make   a 
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deposit.  Thereupon  Brown  produced  $4,000  in  currency,  and 
handed  it  to  the  cashier,  saying  he  wanted  to  deposit  it  in  his 
wife's  name,  and  that  he  would  draw  it  out  in  her  name. 
The  cashier's  version  of  the  transaction  is  that  Brown  said: 
"I  wish  to  make  this  deposit  in  my  wife's  name — Mrs.  Brown. 
I  will  sign  the  checks. "  Thereupon  the  name  of  the  plain- 
tiff, Louisa  Brown,  was  entered  in  the  register  book  of 
depositors,  and  the  cashier  handed  to  Joseph  Brown  the  pass- 
book described  in  the  foregoing  statement  of  the  case.  The 
cashier  never  saw  the  plaintiff,  and  she  was  never  in  the  bank» 
nor  even  in  the  town  of  Carterville.  In  his  testimony  the 
cashier,  Mr.  Kane,  spoke  of  hearing  a  conversation  of  Joseph 
Brown  at  a  window  of  the  bank  counter,  with  some  clerk, 
perhaps,  of  the  bank,  to  the  effect  that  his  reason  for  having 
made  the  deposit  in  his  wife's  name  was  that  he  owed  some 
old  debt  in  Kansas  when  he  left  there,  and  he  was  afraid  his 
creditors  might  be  after  the  money.  But  it  is  clear  from  his 
cross-examination,  and  a  previous  deposition  given  by  him 
respecting  this  controversy,  that  the  conversation  at  said 
window  was  after  the  money  had  been  checked  out  by  Joseph 
Brown.  At  the  time  of  the  deposit.  Brown  did  not  even 
state  that  the  money  was  his,  or  that  he  deposited  it  as  agent 
for  his  wife,  or  that  he  had  any  agency  from  her  to  withdraw 
it.  The  legal  effect  of  the  transaction  of  the  deposit  is  that 
prima  facie  it  established  the  relation  of  creditor  and  debtor 
between  the  plaintiff  and  the  bank.  The  corollary  of  this 
proposition  is  that  the  bank  could  only  discharge  that  relation 
by  payment  to  the  plaintiff  in  person  or  on  her  order,  or  to 
her  authorized  agent.  Authorities  supra.  The  very  fact  that 
the  husband  made  the  deposit  in  the  name  of  his  wife  was 
notice  to  the  bank  that  the  money,  prima  facie,  was  the  prop- 
erty of  the  wife.  It  was  in  the  nature  of  a  caveat  to  the  bank 
that  no  one  could  thereafter  withdraw  this  deposit  without 
authority  from  her.  The  books  of  the  bank  and  the  passbook 
given  in  the  name  of  the  plaintiff  constitute  an  admission  and 
recognition  by  the  bank  that  she  was  the  depositor  in  fact  and 
in  law.  The  moment  Joseph  Brown  stated  ttat  he  was  to 
withdraw  this  money  on  checks  signed  by  him,  the  most  ordi- 
nary business  prudence  would  have  dictated  to  the  cashier 
the  inquiry,  "Where  is  your  authority  to  do  so?"  A  more 
unbusiness  like  course,  on  the  part  of  a  bank,  to  accept  checks 
on  a  fund  known  not  to  have  been  signed  by  the  depositor, 
and  not  even  by  Joseph  Brown  as  her  agent,  is  hard  to  con- 
ceive. 

The  case  of  Bates  v.  First  National  Bank,  89  N.  Y.  286, 
presents  a  parallel  case  in  its  principles,  and  the  reasoning  of 
the  court  is  so  complete  and  satisfactory  as  to  justify  extended 
quotations  therefrom.  In  that  case  the  wife  received  from 
her  father's  estate  checks  payable  to  her  for  $1,000,  in  separate 
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sums  of  $i;oo.  She  indorsed  one  of  the  checks  in  blank,  and 
delivered  it  to  her  husband,  with  directions  to  deposit  it  in 
the  defendant  bank  in  her  name,  and  bring  her  the  passbook. 
The  passbook  was  accordingly  made  out  by  the  bank,  just  as 
in  the  case  at  bar,  showing  the  wife  to  be  creditor,  and  the 
bank  her  debtor,  in  the  sum  of  $i;oo.  The  husband  took  the 
passbook  and  delivered  it  to  his  wife.  In  the  case  at  bar. 
Brown  took  the  passbook  home  and  showed  it  to  his  wife. 
The  second  check  was  deposited  in  the  same  way,  and  likewise 
entered  in  the  passbook.  On  the  trial,  defendant  offered  to 
prove  by  its  teller  that,  when  the  plaintiff's  husband  came  to 
the  bank  and  made  the  deposit,  it  was  in  pursuance  of  an 
agreement  between  him  and  the  teller  for  the  bank  that  the 
money  should  be  deposited  to  the  credit  of  the  wife,  with  the 
condition  that  it  should  be  withdrawn  upon  checks  made  by 
him  in  her  name,  and  the  money  was  afterwards  so  with- 
drawn. The  trial  court  ruled  that  this  evidence  was  com- 
petent, provided  it  was  followed  up  by  evidence  of  the  agency 
of  the  husband  to  so  sign  checks  in  his  wife's  name,  or  of  the 
wife's  permission  to  her  husband  to  withdraw  the  money  in 
his  own  name  or  in  her  name,  or  if  counsel  expected  to  follow 
it  up  with  evidence  of  ratification  by  the  plaintiff.  Counsel 
stating  that  he  offered  the  evidence  irrespective  of  the  fact  of 
such  agency  cr  ratification,  but  upon  the  sole  ground  of  the 
alleged  understanding  and  agreement  between  the  husband 
and  the  teller,  the  court  ruled  this  evidence  out.  The  Court 
of  Appeals  held  that  the  evidence  offered  was  only  admissible 
upon  the  assumption  that  the  husband  was  either  the  real 
owner  of  the  fund,  or  was  entitled  to  be  dealt  with  as  such  by 
the  bank;  that  in  such  case  it  was  perfectly  competent  for 
him  to  dictate  the  terms  of  the  deposit,  and  the  manner  of  its 
withdrawal.  "But  if  the  husband  came  as  agent,  and  not  as 
owner,  or  the  attending  circumstances  were  such  as  to  charge 
the  bank  with  knowledge  of  his  real  relation  to  the  fund,  an 
arrangement  hostile  to  the  safety  of  the  principal,  and  beyond 
the  apparent  scope  of  the  agency,  drew  after  it  the  peril 
attaching  to  a  want  of  actual  authority."  The  court  held 
that  the  indorsement  of  the  checks  in  blank,  and  the  delivery 
thereof  to  the  husband,  were  sufficient  to  make  him  the 
apparent  owner,  but  when  he  made  the  deposit  in  the  name 
of  his  wife,  and  took  the  passbook  in  her  name,  it  disclosed 
the  fact  of  his  agency  only  to  the  extent  of  making  the  deposit 
for  her.  The  situation  then  was  that  the  bank  was  bound  to 
recognize  the  wife  as  the  owner,  and  pay  only  upon  her  order, 
and  that  when  the  defendant  sought  to  show  that  the  trans- 
action imposed  upon  the  bank  the  condition  that  the  husband 
should  be  at  liberty  to  withdraw  it  upon  checks  signed  by  him 
in  his  wife's  name— "It  was  inconsistent,  because  the  bank 
was  asked  at  the  same  moment  to  treat  the  wife  as  owner  and 
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depositor,  and  as  neither,  and  so  give  to  her  an  apparent 
credit  which  was  in  truth  a  delusion.  It  was  suggestive  of 
fraud,  because,  while  assuring  her  of  the  safe  disposal  of  her 
money,  and  the  honest  fulfillment  of  the  agency  she  had 
created,  it  enabled  her  credit  to  be  stolen  away  without  her 
knowledge,  and  disclosed  plain  traces  of  duplicity  and 
equivocal  purpose.  It  was  out  of  the  usual  and  ordinary 
course  of  business.  If  the  money  had  been  the  husband's, 
and  he  had  merely  wished  to  enable  his  wife  to  draw  on  it  at 
will,  he  would  naturally  have  deposited  it  to  his  own  credit, 
and  given  her  his  checks,  or  authorized  the  bank  to  accept 
hers.  If,  on  the  other  hand,  as  the  bank  was  fairly  warned, 
the  money  was  hers,  and  she  desired  her  husband  to  draw 
upon  it  freely,  she  would  have  given  him  her  checks,  or  sent 
an  order  to  accept  his.  When  the  bank  was  tendered  a  deposit 
upon  conditions  such  as  we  have  described,  and  with  such 
knowledge  as  the  circumstances  tended  to  impart,  its  duty 
was  to  refuse  the  deposit,  or  require  the  assent  of  the  wife. 
Omitting  to  do  so,  it  took  the  risk  of  the  actual  truth,  and 
paid  the  unauthorized  checks  at  its  peril.  Any  other  rule 
would  permit  a  bank  to  be  blind  when  it  ought  to  see,  and 
furnish  dangerous  facilities  for  fraud.  In  the  present  case 
just  that  happened  which  might  easily  have  been  foreseen. 
The  husband  drew  his  wife's  money  upon  fraudulent  vouchers, 
with  such  aid  from  the  bank  as  made  it  liable  for  the  conse- 
quences. The  husband's  possession  of  the  money  did  not 
authorize  it  to  infer  authority  to  sign  the  wife's  name  to 
future  checks.  It  relied  upon  the  husband's  honesty  without 
inquiry  as  to  the  fact,  and  must  take  the  risks  of  its  reliance. 
Its  passbook  was  something  more  than  a  mere  receipt.  It 
imported,  besides,  a  promise  to  pay  on  demand,  and  so  had 
in  it  elements  of  contract.  The  bank  made  the  wife  its 
depositor,  whom  it  was  bound  to  protect  against  vouchers  not 
known  to  be  actually  hers.  It  established  a  relation  which  it 
was  required  to  respect  so  long  as  it  existed,  and  from  the 
duties  of  which  it  could  not  escape  without  her  real  authority. 
It  trusted  the  husband  beyond  the  scope  of  his  apparent 
authority,  and  must  bear  the  consequent  loss." 

To  the  same  effect  are  the  cases  of  Kerr  v.  Bank,  158  Pa. 
305,  27  Atl.  963;  Honigv.  Bank,  73  Cal.  464,  15  Pac.  58.  The 
latest  utterance  by  the  appellate  courts  of  this  state  touch- 
ing this  question  is  in  Armstrong  v.  Johnson,  93  Mo.  App. 
492.  It  is  on  this  principle  that  it  was  held  in  Ball  v.  Liney, 
44  Barb.  505,  that  a  depositary  who  has  received  goods,  to 
be  stored  from  one  acting  agent  for  another,  must  deliver  to 
the  principal,  notwithstanding  the  agent's  directions  to  the 
contrary. 

The  only  defense  interposed  to  save  the  bank  for  paying 
out  this  money  as  it  did  is  set  up  in  the  second   paragraph  of 
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the  answer,  which  simply  alleges  that  Joseph  Brown  was  the 
authorized  agent  of  the  plaintiff  to  handle  the  money  for  her, 
to  sign  her  name  to  checks,  and  that  a  long  time  prior  thereto', 
and  while  the  money  was  being  checked  out,  Joseph  Brown 
did  business  in  his  wife's  name,  and  was  her  general  agent  to 
handle  all  her  funds,  to  deposit  the  same  in  banks,  and  check 
the  same  out.  It  does  not  plead  any  acts  of  estoppel  or 
ratification  in  terms.  It  is  the  settled  rule  of  practice  under 
the  Code  in  this  state  that  no  evidence  is  admissible  to  show 
a  ratification  or  estoppel  in  pais  unless  the  same  be  specifically 
pleaded.  Wade  v.  Hardy,  75  Mo.  399;  Bray  v.  Marshall,  7s 
Mo.  327;  Noble  V.  Blount,  77  Mo.  235;  Hammerslough  v. 
Cheatham,  84  Mo.  21.  While  the  answer  alleges  that  Joseph 
Brown  had  been  doing  business  in  his  wife's  name,  and  was 
her  general  agent,  fully  authorized  to  handle  all  of  her  funds, 
it  does  not  allege  that  this  fact  was  known  to  the  defendant 
at  the  time  the  deposit  was  made,  or  when  the  funds  were 
being  checked  out,  or  that  it  acted  upon  the  faith  of  any  such 
general  agency,  so  that  the  bank  "neither  acted  on  nor  altered 
its  conduct  on  account  of  any  act  of  the  plaintiff."  Spurlock 
V.  Sproule.  72  Mo.  c;o3;  Noble  v.  Blount,  77  Mo.  235.  And 
even  if  a  ratification  or  estoppel  had  been  properly  pleaded, 
there  is  no  sufficient  evidence  to  support  it.  The  court  finds 
the  evidence  to  be  that  the  plaintiff  neither  expressly  nor  im- 
pliedly authorized  Joseph  Brown  to  withdraw  this  money  from 
the  bank,  nor  was  she  made  aware  of  the  fact  that  he  was 
checking  the  money  out  in  her  name  prior  to  the  dissolution 
of  the  bank. 

Responsive  to  the  spirit  of  the  statute  for  the  protection  of 
the  rights  of  married  women,  the  court  holds  that,  when  it  is 
sought  to  bind  her  by  acts  of  the  husband  on  the  ground  of 
his  agency,  the  evidence  must  be  clear,  cogent,  and 
unequivocal.  The  observation  of  Judge  Cole  in  McLaren  v. 
Hall,  26  Iowa,  305,  has  been  approved  by  the  Supreme  Court 
of  this  state  in  Rodgers  v.  The  Bank  of  Pike  County,  supra— 
that  in  view  of  the  Legislature  requiring  the  written  assent  of 
the  wife  to  the  reduction  of  the  wife's  property  to  his  pos- 
session, while  the  statute  has  not  prohibited  her  from  making 
him  her  agent,  nor  altered  the  common  law  in  that  respect, 
the  spirit  of  the  legislative  enactment  requiring  such 
unequivocal  proofs  '*is  for  the  reason  that  in  general  expe- 
rience of  the  past,  if  not  in  the  philosophy  of  the  present,  the 
wife  is  under  the  control  of  and  subordinate  to  the  husband; 
and  neither  good  law  nor  sound  reason  will  require  the  wife 
to  destroy  the  peace  of  her  family  and  endanger  the  marriage 
relation  by  open  repudiation,  or  hostile  conduct  towards  her 
husband,  in  order  to  save  her  property  from  liability  for  his 
unauthorized  contracts."  This  ruling  has  been  reaffirmed  by 
the  Supreme  Court  of  this  state  in   Long  v.    Martin,  152   Mo. 
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680,  681,  54  S.  W.  473.  The  defendant's  testimony  tended  to 
show  that  about  1882  or  1883  Brown  engaged  in  the  mining 
business,  in  partnership  with  another  party,  in  the  name  of 
his  wife,  and  that  he  ran  a  saloon  in  her  name;  but  the  plain- 
tiff's testimony  is  that  he  did  not  even  inform  her  of  the  fact 
that  he  was  taking  out  a  saloon  license  in  her  name,  or  that 
he  was  using  her  name  in  the  mining  business,  and  conse- 
quently she  never  authorized  him  to  transact  such  business. 
And  the  evidence  utterly  fails  to  show  that  prior  to  the  trans- 
action in  question  he  ever  deposited  a  dollar  in  bank  in  her 
name,  and  checked  it  out,  either  by  signing  the  checks  in  her 
name,  or  in  her  name  by  him  as  agent.  And  there  is  no  evi- 
dence that  the  bank,  when  it  accepted  the  deposit  in  question, 
and  when  it  honored  the  checks  in  the  plaintiff's  name  drawn 
by  Joseph  Brown,  had  any  knowledge  that  he  had  ever  acted 
as  agent  for  her  in  a  single  transaction.  While  Joseph  Brown 
testified  that  his  wife  knew  that  he  was  using  the  money 
deposited  in  bank,  her  testimony  is  that  she  never  authorized 
him  to  check  the  money  out,  and  that  she  did  not  know  that 
he  had  checked  a  dollar  of  it  out  until  the  disclosure  of  the 
fact  on  the  finding  of  the  passbook  by  her  daughter  after  the 
separation  between  plaintiff  and  Brown.  Her  mere  silence, 
or  failure  to  go  to  the  bank  to  see  if  the  money  was  there, 
creates  no  estoppel.  McClain  v.  Abshire,  72  Mo.  App.  396, 
397;  De  Berry  v.  Wheeler,  128  Mo.  90,  91,  30  S.  W.  338,  49 
Am.  St.  Rep.  538. 

Neither  can  I  find  the  quality  of  a  ratification  or  an  estoppel  in 
the  incident  disclosed  by  the  evidence  respecting  the  wager 
made  by  Joseph  Brown  in  October,  1896,  on  Bryan's  election. 
It  appears  that  he  put  up  with  a  stakeholder  a  check  drawn  by 
him  in  his  wife's  name  on  the  Bank  of  Carterville  for  $500. 
When  he  learned  the  result  of  the  election,  he  repudiated  the 
wager.  He  telegraphed  to  the  bank,  in  the  name  of  the  plain- 
tiff, not  to  pay  the  check;  but  it  seems  that  the  stakeholder 
had  turned  over  the  check  to  the  winner,  who  had  drawn  the 
money  thereon  from  the  bank.  Thereupon  he  instituted  suit 
in  the  state  court  to  recover  from  the  stakeholder  or  the 
winner  the  amount  so  collected.  This  suit  he  instituted  in 
the  name  of  his  wife,  of  all  which  the  wife  had  no  knowledge 
or  information  until  he  came  home  from  Neosho,  and  told  her 
that  he  was  in  some  trouble  about  having  bet  $500  of  her 
money  on  the  election,  and  wanted  her  to  go  into  town  the 
next  day  to  help  him  out.  She  went  in  with  him;  his  purpose 
being,  presumably,  to  prove  by  her  that  it  was  her  money. 
The  case  was  not  tried,  the  defendants  paying  the  money  over 
to  Joseph  Brown  without  further  contest.  Four  hundred 
dollars  of  this  money  he  redeposited  in  the  bank,  and  kept 
$100  thereof,  as  the  court  infers  from  the  circumstances  dis- 
closed.    He  did  not  inform  his  wife  that  it  was  the  money  in 
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the  bank  he  had  bet,  or  that  he  put  up  a  check  therefor,  and 
there  is  nothing  to  justify  the  finding  that  she  knew  or  had 
reason  to  believe  that  he  had  drawn  a  check  therefor  on  the 
fund  in  bank.  He  had  retained  $i,ooo  of  the  purchase  money 
on  her  farm,  and  the  Dlaintiff  had  no  reasonable  grounds  to 
conclude  that  he  had  drawn  upon  the  fund  deposited  in  the 
bank.  The  only  fact  in  evidence,  advanced  by  defendants  to 
support  a  claim  of  knowledge  on  her  part  that  her  husband 
was  using  the  money  in  the  bank,  is  the  fact  that  he  sent  $500 
to  the  plaintiff's  daughter,  at  Springfield,  Mo.,  to  buy  her  a 
piano,  and  perhaps  to  defray  expenses  at  school.  His  testi- 
mony was  that  he  drew  this  money  out  of  the  bank  on  a  check 
signed  by  him  in  the  plaintiff's  name.  The  passbook  shows 
cash  drawn  November  6,  1895,  $500;  and  it  may  be  conceded 
that  it  represents  the  sum  so  advanced  to  the  daughter. 
Plaintiff's  statement  is  that  she  was  aware  of  the  fact  that  he 
had  so  advanced  that  amount  of  money,  but  she  did  not  know 
that  he  had  drawn  it  by  check  on  the  fund  in  bank,  and  that 
she  supposed  he  was  paying  the  money  out  of  the  proceeds  of 
the  horses  and  cattle  on  the  farm,  of  which  there  was  a  large 
number,  which  he  was  selling  at  will.  He  never  informed 
her  of  the  fact  that  this  money  was  drawn  from  the  bank.  It 
would  be  a  strained  inference  from  these  facts  for  the  court  to 
find  that  the  plaintiff  had  knowledge  of  and  recognized  his 
action  in  checking  out  the  money  in  her  name.  Such  evi- 
dence is  not  clear,  cogent,  and  persuasive,  within  the  rule. 
Nor  is  such  fact  pleaded  in  the  answer  as  a  ratification  or  an 
estoppel.  Nor  is  there  any  evidence  that  the  officers  of  the 
bank  had  any  knowledge  of  the  purpose  for  which  said  money 
was  to  be  appropriated  by  Brown. 

When  on  the  witness  stand,  Joseph  Brown  was  sharply 
interrogated  by  the  court  as  to  what  disposition  he  had  made 
of  so  large  a  sum  as  $4,030  within  a  period  of  about  two  years. 
He  was  unable  to  give  any  intelligent  or  reasonable  explana- 
tion thereof.  He  claimed,  in  a  general  way,  that  he  had  used 
much  of  it  in  supporting  his  family.  On  the  contrary,  the 
plaintiff's  testimony  showed  that  during  this  time  they  were 
living,  on  a  farm,  which  was  supplied  with  cattle  and  horses, 
and  the  products  of  the  farm,  out  of  which  the  family  was 
supported  and  maintained;  that  she  and  her  children  worked 
hard;  that  she  milked  the  cows,  did  the  household  work,  sold 
products  from  the  farm,  and  was  very  economical.  The  evi- 
dence showed  that  he  was  a  man  who  did  little  work;  that  he 
raced  horses  and  was  dissipated  to  some  extent.  And  I  am 
persuaded  that  he  wasted  such  a  large  amount  of  money  in 
profligacy,  on  his  own  appetite  and  sporting  indulgencies, 
while  his  wife  was  living  on  the  little  farm,  "to  pinch  and 
spare"  to  eke  out  a  stinted  livelihood.  When  they  separated 
she  went  out  into  the  world  homeless  and   almost  penniless, 
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and  this  condition  was  aggravated  by  her  ill  health.  Until 
she  was  freed  by  a  divorce  from  her  husband's  domination, 
she  should  not  be  held  guilty  of  laches  in  not  looking  after  her 
claim  against  the  bank.  At  the  time  of  the  separation, 
Joseph  Brown  had  withdrawn  the  whole  of  the  deposit. 

The  true  explanation  of  the  bank's  conduct  in  this  transac- 
tion is  found  in  placing  confidence  personally  in  Joseph  Brown 
on  the  introduction  of  him  by  the  president  of  the  bank  to  the 
cashier.  The  cashier  and  the  disbursing  clerk  assumed  that 
Brown  had  the  authority  to  sign  his  wife's  name  to  checks, 
upon  an  assumption  of  authority  based  alone  on  his  state- 
ment. In  law  and  equity,  the  bank  should  look  for  restitution 
to  Joseph  Brown,  who  deceived  it. 

Another  fact  may  be  adverted  to  by  the  court:  On  the  dis- 
solution of  the  Bank  of  Carterville  and  the  organization  of  the 
first  National  Bank  of  Carterville,  the  remaining  fund  in  the 
former  bank,  of  $700,  was  by  the  defendants,  of  their  own 
motion,  transferred  to  the  latter  bank,  and  thereupon  the 
national  bank  advised  the  plaintiff  of  the  credit  in  her  name 
of  $700.  She  was  under  no  legal  or  moral  obligation  to 
demand  that  fund  from  the  First  National  Bank.  There  was 
no  contractual  relation  between  her  and  the  new  bank.  Her 
contract  was  with  the  Bank  of  Carterville,  and  the  relation  of 
creditor  and  debtor  existed  alone  between  them.  She  had  a 
right  to  rely  upon  her  depositary  to  account  for  the  fund  when 
called  for.  A  demand  by  her  on  the  First  National  Bank  the 
defendants  would  have  at  once  claimed  was  a  recognition  of 
the  right  of  the  Bank  of  Carterville  to  make  such  transfer. 
While  it  appears  from  the  evidence  that  some  time  prior  to 
the  institution  of  this  action  in  this  court  the  plaintiff  had 
brought  such  suit  against  the  defendants  in  the  state  court, 
yet,  as  the  date  thereof  is  not  definitely  fixed  by  the  evidence, 
the  court  will  award  interest  to  the  plaintiff  only  from  the 
date  of  the  filing  of  the  present  suit. 

Judgment  for  plaintiff. 
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First   Nat.    Bank  of  Moscow,    Idaho,    v.    American   Nat. 
Bank  of  Kansas  City. 

(Supreme  Court  of  Missouri,  Division  No,  i,  Feb.   i8,  1903.) 
[72  S.  W.  Rep.  1059.] 

National  Banks — Power  to  Guaranty*— Federal  Questions. 

When,  in  an  action  against  a  national  bank  to  recover  on  a  guar- 
anty of  payment  of  a  draft  of  its  customer,  the  defendant  pleads 
want  of  power  under  the  national  banking  act  to  make  such  contract, 
a  federal  question  is  directly  involved,  and  an  appeal  therein  to  the 
Court  of  Appeals  is  properly  transferred  to  the  Supreme  Court. 
Same — Ultra  Vires — Estoppel. f 

When  a  national  bank  enters  into  a  contract  which    is    beyond    its 
powers,  it  cannot  be  estopped    from    pleading    ultra  vires  by  the  per- 
formance of  the  contract  b3^  the  other  part3'. 
Same — Same — Same.f 

Under  Rev.  St.  U.  S.  g  5136  [U.  S.  Comp.  St.  1901,  p.  3455],  pre- 
scribing the  powers  of  national  banks,  such  a  bank  has  no  power  to 
bind  itself  that  a  draft  drawn  on  its  customer  will  be  paid,  and, 
when  sued  on  such  a  contract,  it  can  plead  ultra  vires. 

Appeal  from  Circuit  Court,  Jackson  County;  Edw.  P. 
Gates,  Judge. 

Action  by  the  First  National  Bank  of  Moscow,  Idaho, 
against  the  American  National  Bank  of  Kansas  City.  From 
an  order  granting  a  new  trial  after  judgment  in  favor  of  the 
plaintiff,  it  appeals.  Transferred  from  the  Court  of  Appeals 
on  a  federal  question  involved.     Affirmed. 

This  is  an  action  to  recover  upon  three  drafts  drawn  by 
Lieuallen,  of  Idaho,  upon  demons  &  Co.,  of  Kansas  City,  for 
certain  merchandise  bought  by  the  latter  from  the  former, 
and  which  drafts  were  discounted  by  the  plaintiff  on  the  faith 
of  a  telegram  to  it  by  the  defendant  that  they  would  be  paid. 
The  plaintiff  recovered  a  judgment  in  the  trial  court.  The 
court  granted  a  new  trial,  assigning  as  a  reason  "that  the 
court  erred  in  refusing  defendant's  instructions  as  demurrer 
to  the  evidence  and  in  refusing  defendant's  instruction  re- 
questing the  court  to  find  for  the  defendant."  The  plaintiff 
appealed  to  the  Kansas  City  Court  of  Appeals,  and  that  court 

*As  to  the  power  of  banks  to  pledge  credit  for  accommodation,  see 
Sturdevant  z/.  Farmers'  &  Merchants'  Bank  of  Rushville  (Neb.),  4 
Bank.  Cas.  49,  and  foot-note. 

tSee  Sturdevant  v.  Farmers'  &  Merchants'  Bank  of  Rushville 
(Neb.),  49  Bank.  Cas.  49.  See  Aldrich  v.  Chemical  Nat.  Bank 
(U.  S.),  2  Bank.  Cas.  446,  and  foot-note ;  Bowen  v.  Needles  Nat. 
Bank  (C.  C.  A.),  1  Bank.  Cas.  644,  and  foot-note;  Gill  v.  First  Nat. 
Bank  (Tex.),  1  Bank.  Cas.  28. 
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transferred  the  case  to  this  court  on  the  ground  that  a  federal 
question  is  involved. 

The  facts  are  these:  Both  of  the  parties  hereto  are 
national  banks.  In  May,  1898,  Clemons  &  Co.  entered  into 
negotiations  with  Lieuallen  to  ship  them  certain  potatoes, 
agreeing  to  advance  50  cents  per  100  pounds  thereon. 
Lieuallen  applied  to  the  plaintiff  bank  to  cash  his  drafts  on 
Clemons  &  Co.  therefor,  and  that  bank  refused  to  do  so  unless 
Clemons  &  Co. 's  bank  would  telegraph  it  to  pay  the  drafts. 
Accordingly  the  defendant  bank  telegraphed  the  plaintiff 
bank  on  May  18  and  19,  1898,  as  follows: 

"Kansas  City,  Mo.,  May  18,  1898. 

"First  National  Bank,  Moscow,  Idaho:  Drafts  of  C.  C. 
Lieuallen  drawn  on  C.  C.  Clemons  and  Company  with  bills 
lading  attached  for  three  cars  choice  sacked  potatoes,  valua- 
tion fifty  cents  per  hundred  pounds,  will  be  paid. 

"[Signed]  J.  R.  Dominick,  Cashier." 

"Kansas  City,  Mo.,  May  19,  1898. 

"First  National  Bank,  Moscow,  Idaho:  Drafts  C.  C. 
Lieuallen  on  C.  C.  Clemons  and  Company,  with  bills  lading 
attached  for  three  more  cars  choice  sacked  potatoes,  valuation 
fifty  cents  per  hundred  pounds,  will  be  paid. 

"[Signed]  J.  R.  Dominick,  Cashier." 

Upon  receipt  of  these  telegrams  the  plaintiff  bank  cashed 
three  certain  drafts  drawn  by  Lieuallen  on  Clemons  &  Co., 
with  bills  of  lading  for  the  potatoes  shipped  attached.  The 
drafts  were  payable  to  the  plaintiff  bank.  The  drafts  were 
dishonored  by  Clemons  &  Co.,  and  payment  was 
likewise  refused  by  the  defendant  bank.  Clemons  &  Co.  re- 
ceived all  the  potatoes,  and  sold  them,  and  never  paid  for 
them.  Thereupon  this  suit  was  brought.  The  defendant  set 
up  three  defenses:  First,  want  of  power  in  the  cashier  of  the 
bank  to  send  the  telegrams,  and  that  they  were  not  sent  in 
course  of  the  business  it  was  authorized  to  do,  and  were  not 
intended  by  the  cashier  to  bind  the  defendant  as  surety  or 
guarantor,  nor  to  induce  the  plaintiff  to  cash  the  drafts; 
second,  that  the  potatoes  did  not  come  up  to  the  quality 
agreed  to  be  purchased;  third,  that  as  a  national  bank  the 
defendant  had  no  power  to  bind  itself  to  pay  the  drafts.  The 
reply  pleads  estoppel  on  the  part  of  the  defendant  to  plead 
ultra  vires.  The  trial  took  a  wide  range  as  to  the  character 
of  the  potatoes,  the  custom  of  banks  in  like  cases,  and  the 
meaning  of  the  telegrams  themselves — as  to  whether  they 
would  be  taken  in  banking  circles  to  be  a  promise  by  the  bank 
to  pay  the  drafts  or  that  Clemons  would  pay  them,  or  simply 
as  an  expression  of  opinion  as  to  Clemons  &  Co.'s  standing 
and  financial  responsibility.  It  was  admitted  that  Clemons  & 
Co.  were  customers  of  the  defendant  bank,  and  had  on  gen- 
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eral  deposit  with  the  defendant  at  the  time  more  than  enough 
money  to  pay  the  drafts,  though  it  had  not  been  specially  set 
apart  for  that  purpose;  and  that  Clemons  &  Co.  afterwards 
gave  the  defendant  a  bond  of  indemnity  against  loss,  and 
employed  counsel,  and  are  defending  this  case  at  their  own 
expense. 

Wollman,  Solomon  &  Cooper,  for  appellant. 

Hamner  &  Hamner,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts),  i.  The  case  nec- 
essarily involves  the  power  of  a  national  bank  to  bind  itself  to 
a  third  person  to  pay  a  draft  on  one  of  its  customers.  The 
answer  pleads  want  of  power  in  the  defendant  under  the 
national  banking  act.  A  federal  question  is,  therefore, 
directly  raised  by  the  record,  and  therefore  this  court  has 
jurisdiction,  and  the  Kansas  City  Court  of  Appeals  properly 
transferred  the  case  to  this  court.  California  Bank  v.  Ken- 
nedy, 167  U.  S.,  loc.  cit.  365,  17  Sup.  Ct.  831,  42  L.  Ed.  198; 
Bank  v.  Haseltine,  155  Mo.  62,  55  S.  W.  1015,  85  Am.  St. 
Rep.  531;  affirmed  Haseltine  v.  Bank,  183  U.  S.  132,  22  Sup. 
Ct.  50.  46  L.  Ed.  n8. 

2.  The  powers  of  a  national  bank  under  the  national  bank- 
ing act  are  essentially  matters  for  federal  construction  and 
interpretation,  and,  whatever  rules  may  obtain  in  the  several 
states  as  to  the  powers  of  corporations  under  state  statutes, 
all  state  courts  must  yield  to  the  decisions  of  the  Supreme 
Court  of  the  United  States  construing  the  powers  of  national 
banks  under  the  national  banking  act.  In  this  case  the  defend- 
ant pleads  that  it  had  no  power  under  the  national  banking 
act  to  enter  into  a  contract  with  the  plaintiff  bank — which  is 
likewise  a  national  bank — that  the  draft  of  Lieuallen  on 
Clemons  &  Co.  would  be  paid,  because  such  a  contract  was  a 
mere  guaranty,  and  that  it  was  ultra  vires  of  its  power  to 
make  such  a  contract.  The  plaintiff  replies  that  the  defend- 
ant is  estopped  to  plead  ultra  vires,  among  other  reasons  be- 
cause the  contract  is  an  executed  contract  on  the  part  of  the 
plaintiff,  and  because  only  the  government  can  question  the 
power  of  the  defendant  to  enter  into  such  a  contract.  This, 
therefore,  raises  the  question  of  the  power  of  a  national  bank 
to  interpose  a  plea  of  ultra  vires  as  to  any  contract  it  may 
make,  when  sued  on  the  contract  by  the  other  party  thereto. 
Speaking  of  this  proposition,  the  Supreme  Court  of  the  United 
States  through  Mr.  Justice  White,  in  California  Bank  v.  Ken- 
nedy, 167  U.  S.,  loc.  cit.  367,  17  Sup.  Ct.  833,  42  L.  Ed. 
198.  said:  "Waatever  divergence  of  opinion  may  arise  on 
this  question  from  conflicting  adjudications  in  some  of  the 
state  courts,  in  this  court  it  is  settled  in  favor  of  the  right  of 
the  corporation  to  plead  its  want  of  power;  that  is  to  say,  to 
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assert  the  nullity  of  an  act  which  is  an  ultra  vires   act.     The 
cases  of  Thomas  v.  Railroad  Company,  loi    U.    S.    71  [25  L. 
Ed.  950];  Pennsylvania    Railroad  v.    St.    Louis,  Alton,  etc.. 
Railroad.    118  U.    S.    290  [6  Sup.    Ct.    1094,  30   L.   Ed.  83]; 
Oregon  Railway  &  Navigation  Co.  v.  Oregonian  Railway  Co., 
130  U.  S.  I  [9  Sup.  Ct.  409,  32  L.  Ed.  837];  Pittsburgh,  Cin- 
cinnati, etc.,  Railway  v,  Keokuk  &  Hamilton  Bridge  Co.,  131 
U.  S.  371  [9  Sup.    Ct.  770.  33  1-  Ed.    ie,7];  Central   Transp. 
Co.  v.  Pullman's  Car  Co.,  139  U.  S.  24  [11    Sup.    Ct.  478,   35 
L.    Ed.    55];  St.    Louis,   etc.,    Railroad   v.    Terre    Haute   & 
IndianaDolis  Railroad,  145  U.  S.  393  [12  Sup.  Ct.  953,  36   L. 
Ed.  748];  Union   Pacific  Railway  v.  Chicago,    etc.,  Railway, 
163    U.    S.    564   [16   Sup.    Ct.    1 173,    41     L     Ed.    265];  and 
McCormick  v.  Market  Nat.  Bank,  165   U.  S.  538  [17  Sup.  Ct. 
433,  41   L.    Ed.  817] — recognize  as  sound  doctrine  that   the 
powers  of  corporations   are  such  only  as  are  conferred  upon 
them  by  statute,  and   that — to  quote  from  the  opinion  of  the 
court  in  Central   Transp.  Co.  v.    Pullman's   Palace   Car  Co.. 
139  U.  S.  24,  59   to  60  [11  Sup.  Ct.   478,  488,  35,  L.  Ed.   55]: 
'A  contract  of  a  corporation,  which  is  ultra  vires  in  the  proper 
sense — that  is  to   say,  outside   the   object   of   its  creation  as 
defined  in  the  law  of  its   organization,  and  therefore  beyond 
the  powers  conferred  upon  it  by  the  Legislature— is  not  voida- 
ble only,  but  wholly  void,  and  of  no  legal  effect.     The  objec- 
tion to  the  contract  is,  not  merely  that  the  corporation  ought 
not  to  have  made  it,  but  that  it  could  not  make  it.     The  con- 
tract cannot  be  ratified  by  either  party,  because  it  could   not 
have  been  authorized  by  either.     No  performance  on    either 
side  can  give  the   unlawful   contract   any   validity,  or   be  the 
foundation  of  any  right   of   action   upon    it.'     This  language 
was  also  cited  and  expressly  approved  in  Jacksonville,   etc.. 
Railway  v.  Hooper,  160  U.  S.  514,  524,  530   [16  Sup.  Ct.  379, 
40  L.  Ed.  515].     As  said  in   McCormick   v.  Market    National 
Bank,  165  U.  S.  538,  1149  [17  Sup.  Ct.  433,  436,  41  L-  Ed.  817]: 
'The  doctrine  of  ultra  vires,  by  which  a   contract    made    by  a 
corporation  beyond  the  scope  of  its  corporate  powers  is  unlaw- 
ful and  void,  and   will  not  support  an   action,  rests,  as   this 
court  has  often  recognized  and  affirmed,  upon  three   distinct 
grounds:     The  obligation  of  any  one  contracting   with  a  cor- 
poration to  take  notice  of  the  legal  limits  of  its   powers;  the 
interest  of  the  stockholders  not  to  be  subject  to  risks   which 
they  have  never  undertaken ;  and,   above  all,   the  interest  of 
the  public  that  the  corporation  shall  not  transcend  the  powers 
conferred  upon  it  by  law.     Pearce  v.  Madison  &  Indianapolis 
Railroad.  21  How.  441  [16  L.  Ed.  184];  Pittsburgh,  Chicago, 
etc.,  Railway  v.  Keokuk  &  Hamilton   Bridge  Co.,  131    U.  S. 
371.  384  [9  Sup.  Ct.  770,  33  L.  Ed.  157];  Central  Transp.  Co. 
V.  Pullman's  Palace   Car  Co.,  139  U.  S.    24,   48  [ii  Sup.  Ct. 
473.  35  L.  Ed.  55].'     The  doctrine  thus  enunciated  is  likewise 
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that  which  obtains  in  England.  Directors,  etc.,  of  Ashbury 
Railway  Carriage  &  Iron  Co.  v.  Riche,  L.  R.  7  H.  L.  653; 
Attorney  General  v.  Directors,  etc.,  of  Great  Eastern  Railway 
Co.,  5  App.  Cas.  473;  Baroness  Wenlock  v.  River  Dee  Co., 
10  App.  Cas.  354;  Trevor  v.  Whitworth.  12  App.  Cas.  409; 
Ooregum  Gold  Mining  Co.  of  India  v.  Roper  [1892]  App. 
Cas.  125;  Mann  v.  Edinburgh  Northern  Tramways  Co.  [1893] 
App.  Cas.  69." 

This  closes  the  matter,  so  far  as  this  court  is  concerned, 
and  it  must  be  accepted  as  the  law  in  this  case  that  the 
defendant  has  a  right  to  plead  ultra  vires  as  to  the  contract 
here  sought  to  be  enforced  against  it. 

3,  This  leaves  for  consideration  the  question  of  whether  the 
contract  sued  on  constituted  a  guaranty  by  the  defendant  to 
the  plaintiff  that  the  draft  of  Lieuallen  on  demons  &  Co. 
would  be  paid.  Section  5136,  Rev.  St.  [3  U.  S.  Comp.  St. 
1901,  p.  3455],  prescribes  the  powers  of  national  banks,  and 
the  seventh  enumeration  of  powers  therein  contained  is  as 
follows:  "To  exercise  by  its  board  of  directors,  or  duly 
authorized  officers  or  agents,  subject  to  law,  all  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  the  banking 
business;  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidence  of  debt;  by  re- 
ceiving deposits;  by  buying  and  selling  exchange,  coin  and 
bullion;  by  loaning  money  on  personal  security;  and  by 
obtaining,  issuing,  and  circulating  notes  according  to  the  pro- 
visions of  this  title. "  This  law  has  undergone  thorough  and 
exhaustive  adjudication  in  the  courts  of  the  United  States, 
and,  briefly  stated,  the  rule  declared  is  that  a  national  bank 
has  no  power,  either  with  or  without  a  sufficient  considera- 
tion, to  agree  or  bind  itself  that  a  draft  of  A.  upon  B.  will  be 
paid;  that  such  agreement  is  a  mere  guaranty,  and  is  not 
within  the  powers  conferred  upon  such  banks;  and  that, 
when  sued  upon  such  a  contract,  the  bank  can  successfully 
interpose  a  defense  of  ultra  vires.  Seligmanv.  Charlottesville 
National  Bank,  3  Hughes,  647,  21  Fed.  Cas.  1036;  Johnston 
v.  Charlottesville  National  Bank,  13  Fed.  Cas.  885;  National 
Bank  of  Commerce  of  Kansas  City  v.  First  National  Bank  of 
Kansas  City,  Kansas,  61  Fed.  809,  10  C.  C.  A.  ^7;  Commercial 
National  Bank  v.  Pirie,  27  C.  C.  A.  171,  82  Fed.  799,  49  U. 
S.  App.  596;  Western  National  Bank  v.  Armstrong,  152  U.  S. 
351,  14  Sup.  Ct.  572,  38  L.  Ed.  470;  Bowen  v.  Needles  Nat. 
Bank  (C.  C.)  87  Fed.  430,  and  cases  cited;  First  Nat.  Bank 
v.  Nat.  Exchange  Bank,  92  U.  S.  127,  23  L.  Ed.  679.  This 
rule  of  the  federal  courts  has  been  yielded  to  and  enforced  in 
state  courts.  Thilmany  v.  Paper  Bag  Co. ,  108  Iowa,  333,  79 
N.  W.  68,  and  cases  cited;  Gross  v.  Brewster  (Tex.  Civ. 
App.)  55  S.  W.  590.  The  rule  is  thus  tersely  stated  in  Bank 
V.  Pirie,  27  C.  C.  A.  171,  82  Fed.  799:     "The  act  of  Congress 
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under  which  the   bank   was   organized  confers  no    authority 
upon  national  banks  to  guaranty  the   payment  of  debts   con- 
tracted by  third   parties;  and  acts  of  that    nature,  whether 
performed  by  the  cashier  of  his  own  motion  or  by  direction  of 
the  board  of  directors,  are  necessarily  ultra  vires.     A  national 
bank   may  indorse  or  guaranty  the  payment  of  commercial 
paper  which  it  holds  when  it  rediscounts  or  disposes  of  the  same 
in  the  ordinary  course  of  business.     Such   power,  it  seems,  a 
national   bank     may   exercise     as   incident     to   the    express 
authority  conferred  on    such  banks    by  the    national   banking 
act  to  discount  and  negotiate  promissory  notes,  drafts,  bills  of 
exchange,   and   other   evidences   of  debt   (People's   Bank   v. 
National  Bank,  loi  U.  S.  i8i,  183,  25  L.  Ed.  907;  U.  S.  Nat. 
Bank  v.  First    Nat.  Bank,  49  U.  S.  App.  67,  24  C.  C.  A.  597, 
and  79  Fed.  296);  but  it  has  never  been   supposed   that  the 
board  of  directors  of  a  national  bank  can  bind  it  by  contracts 
of   suretyship   or   guaranty    which    are    made    for   the   sole 
benefit  and  advantage  of  others.     The  national  banking   act 
coafers  no  such  authority  in  express  terms  or  by  fair  implica- 
tion, and  the  exercise   of   such    power    by   such   corporation 
would  be  detrimental  to  the   interests   of   depositors,    stock- 
holders, and  the  public  generally.     Norton  v.  Bank,  61  N.  H. 
589  60  Am.  Rep.  334;  State  Bank  v.  Newton    Nat.  Bank,  32 
U.  S.  App.  52.  58,  14  C.  C.  A.  64,  and  66  Fed.  691,694;  Bank 
V.  Smith,  40  U.  S.  App.  690,  23  C.  C.  A.  80,  and  TJ  Fed.  129. 
In  contemplation  of  law,  therefore,  the   vendors  knew,  when 
they  sold  the  goods  in  controversy,  that  the  guaranty  in  ques- 
tion was  of  no  avail  as  a  security,  even  though  they  supposed 
that  it  had  been  executed  with   the    sanction  of  the    board  of 
directors.     It  results   from  this  view  that,  if  we  were  able   to 
admit  that  the  presentation  of  the  guaranty  to  Carson,  Pirie, 
Scott  &  Co.  carried  with  it  an  implied  representation  that    it 
had  been  executed  by  direction  of  the  board  of  directors,  and 
that  the  bank  was  in  a  sound  financial  condition,  yet  we  would 
not  be  able  to  concede  that    either   of   these   representations 
was  material,  inasmuch  as  the  plaintiffs  below  must    be  pre- 
sumed to  have  known  that   the   guaranty    imposed    no    legal 
obligation  upon  the   guarantor."     It   will   be   readily    under- 
stood,   however,    that   this   rule  does  not  prohibit    national 
banks   from    issuing  certified   checks.     Merchants'    Bank   v. 
American  State  Bank,  10  Wall.  604,  19  L.  Ed.  1008.     But  this 
is  very  different  from   entering  into  a   contract  of  guaranty. 
It  will  be  of  no  profit    in  this  case  to  consider  the  rules  of 
law  adopted  by  the  several  states  bearing  upon  the  power  of 
banks  organized  by  authority  other  than  the  federal   govern- 
ment to  enter  into  such  contracts,  or  to  interpose  the  defense 
of  ultra  vires  after  the  other  party  to  the  contract  has   fully 
performed  it,  for  the  decisions  of  the  federal  courts   treat   all 
such  contracts  as  void  and  unenforceable  as  to  national  banks, 
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and   this   court   is  in  duty  bound   to   defer   to  those  federal 
decisions. 

For  these  reasons  the  judgment  of  the  circuit  court  grant- 
ing a  new  trial  for  the  reason  that  the  contract  is  void,  and 
that  the  plaintiff  is  not  entitled  to  recover  in  this  action,  is 
affirmed.     All  concur. 
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{Supreme  Court  of  North  Carolina,  March  24,  igoj.) 
[43  S.  E.  Rep.  650.] 

Insolvency  of  Bank — Right  of  Receiver  to  Enjoin  Prosecution  of  Action. 

Where  a  resident  creditor  of    an    insolvent    bank    brought    suit    in 
another  state,  which  prevented  or    interfered  with   the    collection    of 
the  assets  of  the  bank  b3'-    the    receiver,    the    latter    was    entitled    to 
enjoin  the  prosecution  of  such  suit. 
Same — Discount  of  Drafts — Fraud  of  Officers — Election  to  AfFirnn. 

Where  defendant  drew  drafts  which  were  discounted  by  a  bank, 
when  it  was  insolvent  to  the  knowledge  of  its  officers,  and  the  bank 
failed  and  was  placed  in  the  hands  of  a  receiver,  whereupon  defend- 
ant brought  suit  in  another  state  against  the  bank  to  recover  the 
amount  of  the  drafts,  as  '  'due  and  owing  for  a  balance  on  deposit  to 
plaintiff's  credit  in  the  hands  of  the  bank,"  and  garnished  the  drawee 
who  had  accepted  the  drafts,  such  action  constituted  an  election  to 
affirm  the  discount,  and  defendant  was  not  entitled  to  recover  the 
amount  of  the  drafts  on  the  ground  that  they  had  been  obtained  by 
the  bank's  officers  by  fraud.  » 

Defenses. 

In  a  suit  by  a  receiver  for  an  injunction  to  prevent  a  resident  cred- 
itor from  maintaining  a  suit  against  the  corporation  for  which  the 
receiver  had  been  appointed  in  a  foreign  state,  it  was  no  defense 
that  plaintiff  had  an  adequate  remedy  at  law. 

Douglass,  J.,  and  Clark,  C.  J.,  dissenting. 

On  rehearing.     Affirmed. 

CONNOR,  J.  This  cause  is  before  us  upon  a  petition  to 
rehear  filed  by  the  defendant.  It  was  heard  at  spring  term, 
1902,  and  the  court,  being  of  opinion  that  certain  findings  or 
conclusions  of  fact  made  by  the  court  were  inconsistent  and 
contradictory,  ordered  a  new  trial.  130  N.  C.  174,  41  S.  E. 
95.  The  defendant  in  its  petition  suggests  that,  by  reason  of 
other  findings  than  those  referred  to  by  this  court — those 
which  were  deemed  contradictory  and  immaterial — judgment 
should  have  been  rendered  in  this  court.  The  entire  record 
has  been  argued  before  us  upon  the  rehearing,  and  we  are 
enabled  to  dispose  of  the  cause  without  sending  it  back  for 
further  proceedings. 

The  action  is  brought  by  the  plaintiff,  receiver  of  the  bank 
of  New  Hanover,  for  the  purpose  of  enjoining  the  defendant 
from  prosecuting  a  certain  action  instituted  by  the  defendant 
against  the  Bank  of  New  Hanover  in  the  superior  court  of 
Baltimore  city,  in  the  state  of  Maryland.  The  defendant 
answered  the  complaint,  and  for  further  answer  set  up  a 
counterclaim  against  the  sai»i  bank.  The  plaintiff  replied, 
denying  the  allegations  in  regard  to  the  counterclaim.  The 
parties  waived  a  trial  by  jury,  and  the  court  found  the   facts. 
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So  far  as  it  is  necessary  to  the  decision  of  this  cause,  the  facts 
as  found  by  the  court  are: 

That  the  Bank  of  New  Hanover  was,  on  June  19,  1873,  and 
had  been  for  several  years  prior  thereto,  conducting  a  bank- 
ing business  in  the  city  of  Wilmington,  in  this  state,  having 
been  duly  chartered  and  organized;  that  on  said  day  the  bank, 
being  insolvent,  ceased  to  do  business,  and  in  actions  prop- 
erly constituted  in  the  courts  of  this  state  the  plaintiff  was  duly 
appointed  receiver  of  said  bank,  and  duly  qualified;  that  the 
defendant  is  a  corporation,  duly  chartered  and  organized  under 
the  laws  of  this  state,  and  is.  a  citizen  and  resident  of  said 
state;  that  at  various  times  during  the  month  of  June,  1893, 
just  prior  to  the  suspension  of  said  bank,  the  defendant 
negotiated  and  discounted  with  said  bank  seveiral  drafts  drawn 
by  it  on  one  W.  M.  Burgan,  of  Baltimore,  Md.,  payable  to  the 
order  of  said  bank,  aggregating  the  sum  of  $1,535.85,  and  the 
net  amount  of  said  drafts,  after  deducting  the  discount  of 
$4.08,  was  duly  entered  to  the  credit  of  the  defendant,  as  cash, 
on  its  general  account  on  the  books  of  the  bank.  The  drafts 
were  duly  accepted  by  the  said  Burgan,  the  drawee;  that 
thereafter,  and  up  to  the  time  of  the  suspension  of  the  bank, 
the  defendant  drew  checks  from  time  to  time  against  its 
account  with  the  bank,  amounting  to  the  sum  of  $109.87, 
which  were  duly  paid  by  the  bank,  and  at  the  time  of  the 
suspension  thereof  there  was  a  balance  to  the  credit  of  the 
defendant  on  said  books  of  $1,421.90;  that  there  was 
no  specific  agreement  by  the  bank  with  the  defendant 
that  the  drafts  were  taken  for  collection,  but  it  was 
agreed  to  take  the  drafts  and  credit  them  to  the  defend- 
ant's account,  and,  if  they  came  back  unpaid,  the  bank 
would  charge  back  the  full  amount  to  said  account  and 
return  the  drafts,  and  this  was  an  agreement  with  all 
of  the  customers  of  the  bank.  This  was  because  the 
defendant  was  liable  on  the  drafts  as  drawer  equally  with 
the  drawee,  Burgan.  The  defendant  had  a  right  to  draw  on  the 
proceeds  of  the  drafts  after  they  had  been  credited.  The 
defendant  understood  that  the  title  to  the  drafts  had  passed 
to  the  bank,  and  that  the  bank  had  become  its  debtor  for  the 
net  amount  of  the  drafts;  that  both  the  bank  and  the  defend- 
ant intended,  at  the  time  when  the  drafts  were  discounted, 
that  the  title  thereto  should  pass  to  the  bank;  that  the  bank 
was  utterly  insolvent  at  the  time  when  it  took  the  drafts  from 
the  defendant,  and  its  managing  officers  were  aware  of  that 
fact;  that  after  the  plaintiff,  as  receiver  of  said  bank,  took 
charge  of  its  assets,  the  defendant  applied  to  him  to  charge 
against  the  defendant  in  said  account  with  the  bank  the 
amount  of  said  drafts,  and  to  deliver  them  up  to  the  defend- 
ant, that  it  might  collect  said  drafts  of  said  Burgan  for  its  own 
benefit,  which  plaintiff  refused  to   do.     The  defendant   scon 
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thereafter  stopped  the  payment  of  the  said  drafts  by  Burgan. 
and  commenced  an  action  in  the  city  of  Baltimore,  Md., 
against  the  Bank  of  New  Hanover  upon  the  aforesaid  debt  of 
$1,421.90 — the  said  balance  of  account — and  caused  an  attach- 
ment and  garnishment  to  be  made  upon  the  debt  due  to  said 
bank  by  Burgan,  by  reason  of  his  acceptance  as  aforesaid,  for 
the  purpose  of  condemning  and  subjecting  the  debt,  owing  by 
Burgan  to  the  bank,  to  the  payment  of  the  debt  aforesaid  due 
by  the  bank  to  the  defendant,  and  said  action  is  still  pending. 
The  defendant,  at  the  time  when  it  brought  the  suit  in  Bal- 
timore and  attached  the  proceeds*  of  said  drafts,  knew  that,  at 
the  time  when  the  drafts  were  discounted  by  the  bank  and 
credited  to  its  account,  the  bank  was  utterly  insolvent,  and 
that  its  managing  officers  were  aware  of  that  fact.  Burgan 
has  refused  to  pay  the  drafts,  and  they  remain  unpaid.  The 
court,  upon  said  findings  of  fact,  adjudged  that  the  defendant 
be  perpetually  enjoined  from  prosecuting  the  suit  in  Balti- 
more. 

This  court  was  of  the  opinion,  and  so  held,  that  the  finding 
of  the  court  that  there  was  no  special  agreement  that  the 
drafts  were  taken  for  collection,  but  that  it  was  agreed  to  take 
the  drafts  and  credit  them  to  the  defendant's  account;  that 
if  they  came  back  unpaid  the  bank  would  charge  back  the  full 
amount  to  said  account,  and  return  the  drafts  to  the  defend- 
ant— irreconcilably  conflicted  with  the  finding  that  the  defend- 
ant understood  that  the  title  to  the  drafts  passed  to  the  bank, 
and  that  the  bank  had  become  its  debtor,  and  that  the  bank  so 
understood  the  transaction.  It  will  be  observed  that  the 
court  also  found  that  the  right  of  the  bank  to  charge  the 
amount  of  the  drafts  back  to  the  defendant,  if  unpaid,  was 
"because  the  Butters  Lumber  Company  was  liable  on  the 
drafts  as  drawers  equally  with  the  drawee  Burgan."  We  do 
not  think  that,  in  the  light  of  the  conduct  of  the  defendant  in 
regard  to  the  suit  in  Maryland,  the  said  findings  materially 
affect  the  rights  of  the  parties  in  this  action.  At  the  time 
the  bank  closed  its  doors  the  drafts  had  not  been  returned;  on 
the  contrary,  they  had  been  accepted,  and  the  defendant  had 
drawn  against  them,  and,  as  found  by  the  court,  bad  a  right 
to  draw  the  entire  amount,  and  that  the  bank  could  not  have 
prevented  its  doing  so.  The  right  of  the  plaintiff  to  enjoin 
the  defendant  from  prosecuting  the  action  in  the  Maryland 
court,  so  far  as  he  thereby  prevented  or  interfered  with  the 
collection  of  the  assets  of  the  bank  which  passed  to  him  as 
receiver,  is  well  settled.  Cole  v.  Cunningham.  133  U.  S. 
107,  10  Sup.  Ct.  269,  33  L.  Ed.  538.  The  defendant  says 
that  it  is  immaterial  whether  the  fact  be  that  the  bank  re- 
ceived the  drafts  as  collecting  agent  or  purchased  them  out- 
right, for  that  the  court  finds  that  at  the  time  the  drafts  were 
deposited  or  sold,  as  the  case  maybe,  the  bank  was  hopelessly 
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insolvent,  and  that  such  insolvency  was  well  known  to  the  man- 
aging ofBcers  of  the  bank;  that  it  was  therefore  by  fraudulent 
concealment  that  the  bank  obtained  the  drafts,  and  no  title 
passed  to  it.  This  proposition  is  sustained  by  high  authority. 
St.  Louis  &  S.  F.  Railroad  Co.  v.  Johnston,  133  U.  S.  566, 
10  Sup.  Ct.  390,  33  L.  Ed.  683,  and  many  other  cases. 

It  is  also  true  that  the  drafts  passed  to  the  plaintiff- as  re- 
ceiver, subject  to  the  rights  of  the  defendant  to  demand  and 
sue  for  them.  The  plaintiff  says  that,  while  this  may  be 
true,  the  defendant  has  ^elected  to  treat  the  drafts  as 
the  property  of  the  bank,  and  the  bank  as  its  debtor  for  the 
balance  due  it  on  account,  and  in  doing  so  it  has  ratified  the 
purchase  or  taking  of  the  drafts.  The  defendant,  while  not 
conceding  this,  insists  that  it  is  not  open  to  the  plaintiff  to 
make  this  contention,  because  it  is  not  set  up  in  the  plead- 
ings; that  by  its  answer  the  defendant  set  up  the  counter- 
claim, and  that  the  plaintiff  in  his  reply  does  not  set  up  any 
estoppel;  that  an  estoppel,  to  avail  the  party  claiming  under 
it,  must  be  pleaded.  We  are  of  the  opinion  that  the  defense 
to  the  defendant's  counterclaim  is  not  an  estoppel,  but  that  it 
presents  the  question  of  an  election  to  pursue  one  of  two  in- 
consistent remedies  open  to  the  defendant,  and  that,  when 
made,  it  operates  as  a  ratification  of  a  voidable  contract;  that, 
upon  the  facts  alleged  in  the  pleadings  and  the  facts  found  by 
the  court,  the  plaintiff  may  rely  upon  the  conduct  of  the 
defendant  to  raise  and  present  his  defense.  Mr.  Bigelow,  in 
his  work  on  Estoppel  (page  693),  says  that  frequently  the 
term  "estoppel"  is  used  when  the  facts  present  a  ratification 
of  avoidable  contract  by  election.  We  find  the  authorities  in 
which  the  question  is  discussed  all  treat  and  speak  of  it  as  one 
of  election.  In  Terry  v.  Munzer,  121  N.  Y.  161,  24  N.  E. 
272,  8  L.  R  A.  216,  18  Am.  St.  Rep.  803,  Peckham,  J.,  in 
speaking  of  the  admissibility  of  a  judgment,  says:  "It  was 
not  by  way  of  estoppel,  however,  that  the  judgment  was 
admissible.  It  was  admissible  for  the  sole  purpose  of  show- 
ing that  the  plaintiff  had  elected  to  treat  the  taking  of  his 
property  as  a  sale,  and  that  was  shown  by  the  perusal  of  the 
complaint."  The  question,  therefore,  is,  did  the  defendant, 
by  bringing  the  action  in  the  courts  of  Maryland,  elect  to  treat 
the  bank  as  its  debtor,  and  the  drafts  as  the  property  of  the 
bank.?  The  defendant  undoubtedly  had  one  of  two  courses 
open  to  it  upon  the  failure  of  the  bank:  It  could  demand  and 
sue  for  the  drafts — they  were  in  the  possession  of  the  receiver; 
his  rights  were  not  superior  to  those  of  the  bank.  It  could, 
on  the  other  hand,  ratify  the  contract  and  prove  its  debt 
against  the  bank.  It  certainly  could  not  do  both.  It  brought 
suit  in  Maryland  "to  recover  the  sum  of  $1,421.90,  with 
interest  from  June  18,  1893,  due  and  owing  from  the  defend- 
ant to  the  plaintiff  for  the   balance  on  deposit  to  the  credit  of 
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the  plaintiff  in  the  hands  of  the  said  defendant  on  said  date." 
It  caused  the  debt  owing  by  Burgan  by  reason  of  the  accept- 
ance of  said  drafts  to  be  attached  as  the  property  of  the  bank. 
"It  is  for  the  party  defrauded  to  elect  whether  he  will  be 
bound.  But  if  he  does  affirm  the  contract,  he  must  affirm  it 
in  all  its  terms.  *  *  *  When  the  contract  is  once  affirmed, 
the  election  is  completely  determined.  *  *  *  Any  acts 
or  conduct  which  unequivocally  treat  the  contract  as  subsist- 
ing, after  the  facts  giving  the  right  to  rescind  have  come  to 
the  knowledge  of  the  party,  will  have  the  same  effect.  Tak- 
ing steps  to  enforce  the  contract  is  a  conclusive  election  not  to 
rescind  on  account  of  anything  known  at  the  time."  Pollock 
on  Contracts,  507.  "The  contract  between  Branscom  and  the 
plaintiff  was,  upon  discovery  of  Branscom's  fraud,  voidable 
at  their  election.  As  to  him,  the  plaintiff  could  affirm  or  re- 
scind it.  They  could  not  do  both,  and  there  must  be  a  time 
when  their  election  should  be  considered  final.  We  think 
that  time  was  when  they  commenced  an  action  for  the  sum 
due  under  the  contract,  and  in  the  course  of  its  prosecution 
applied  for  and  obtained  an  attachment  against  the  property 
of  Branscom  their  debtor."  Danforth,  J.,  in  Conrow  v. 
Little,  115  N.  Y.  387,  393,  22  N.  E.  346,  347,  5  L-  R-  A.  693. 
"The  proof  that  an  action  of  that  nature  had  been  com- 
menced would  have  been  just  as  conclusive  upon  the  plaintiff, 
upon  the  question  of  election,  as  would  the  judgment  have 
been  (the  party  knowing  all  the  facts  at  the  time  of  bringing 
the  action).  It  was  not  necessary  that  a  judgment  should 
follow  upon  the  action  thus  commenced."  Peckham,  J.,  in 
Terry  v.  Mungen,  121  N.  Y.  161,  24  N.  E.  272,  8  L.  R.  A. 
216,  18  Am.  St.  Rep.  803.  See.  also,  O'Donald  v.  Constant, 
82  Ind.  212, 

This  case  would  present  the  singular  spectacle  of  a  party 
maintaining  a  suit  in  Maryland  against  the  bank,  and  attach- 
ing its  property  there,  upon  the  theory  that  the  bank  was  its 
debtor,  and  at  the  same  time,  upon  the  identical  state  of  facts, 
recovering  the  same  property  here,  upon  the  theory  that  the 
bank  was  never  its  debtor,  and  that  the  property  was  at  all 
times  the  defendant's.  Certainly  this  anomaly  could  not  be 
permitted  to  exist  if  both  suits  were  pending  in  the  courts  of 
this  state. 

We  have  not  discussed  the  question,  presented  in  the  brief 
of  the  plaintiff,  that,  in  any  aspect  of  the  case,  upon  the  facts 
found,  the  title  to  the  drafts  passed  to  the  bank,  because,  as 
we  have  said,  conceding  that  the  defendant  could  have 
recovered  them  from  the  receiver,  it  has  elected  not  to  do  so, 
but  to  ratify  the  title  in  the  bank.  To  the  point,  presented  by 
the  defendant's  demurrer  ore  tenus,  that  the  plaintiff  has  no 
equity  because  he  has  a  remedy  at  law,  easy  and  adequate,  it 
should  be  said  that  the  courts  of  this  state  will  not  permit  one 
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of  its  own  citizens'to  compel  the  officer  of  the  court,  in  his 
administration  of  a  trust  under  the  control  of  the  court,  to  go 
into  a  foreign  jurisdiction  to  litigate  his  rights.  It  is  the 
policy,  and  usually  the  rule,  of  the  court  to  compel  all  claims 
to  assets  in  the  hands  of  the  receiver  to  be  litigated  in  the 
original  causu.  This  course  prevents  confusion  and  conflicts, 
and  saves  costs  and  expenses. 

The  defendant  says  that  the  plaintiff  got  no  title  to  the 
drafts  under  the  decree  of  the  superior  court  of  New  Hanover 
county,  and  that,  therefore,  in  no  aspect  of  the  case  can  he 
recover  the  amount  of  the  drafts  from  Burgan.  The  plaintiffs' 
appointment  as  receiver  is  by  virtue  of  chapter  155,  p.  141, 
Laws  1891,  providing  for  the  closing  up  of  the  affairs  of 
insolvent  banks.  Certainly  the  courts  of  this  state  will  pro- 
tect the  rights  of  its  receiver  in  suits  brought  in  such  courts. 
If  Burgan  was  found  in  this  state,  and  suit  was  brought  by  the 
receiver  against  him  for  the  recovery  of  the  draft,  the  court 
would  sustain  the  action.  The  defendant  in  its  counterclaim 
has  brought  the  title  to  the  drafts,  as  between  itself  and  the 
receiver,  into  litigation,  and  we  hold  that  as  between  them 
the  receiver  has  the  title.  The  plaintiff  in  his  complaint  asks 
that  the  defendant  be  enjoined  from  proceeding  to  prosecute 
his  suit  in  the  courts  of  Maryland.  The  judgment  in  this 
action  does  not  deal  with  or  affect  the  rights  of  Burgan  or  the 
receiver  as  against  him,  but  operates  only  upon  the  action  of 
the  defendant,  and  prevents  its  interference  in  the  matter. 
This  court  does  not  pretend  to  any  interference  with  courts  of 
other  states.  It  acts  upon  the  defendant.  Booth  v.  Clark, 
58  U.  S.  322,  15  L.  Ed.  164. 

We  are  of  the  opinion  that  the  judgment  of  this  court  should 
be  reversed,  and  that  the  petition  be  allowed.  We  are  further 
of  the  opinion  that  the  judgment  of  the  superior  court  of  New 
Hanover  county  should  be  affirmed. 

It  may  be  best  for  the  protection  of  the  rights  of  all  parties 
that  the  decree  be  so  modified  that  the  suit  in  Maryland  pro- 
ceed to  judgment,  and  the  proceeds  of  the  drafts  be  brought 
into  this  state.  The  parties  will  pursue  such  course  in  this 
repect  as  they  may  be  advised. 

Petition  allowed,  and  the  judgment  of  the  court  below 
affirmed. 

DOUGLAS,  J.  (dissenting).  I  regret  that  I  cannot  concur 
in  the  opinion  of  the  court,  but  it  seems  to  me  that  an 
injustice  is  done  to  the  defendant  on  mere  questions  of  prac- 
tice, to  the  exclusion  of  the  larger  equities,  which  are  all  on 
his  side.  The  opinion  hinges  upon  the  fact  of  the  implied 
election  by  the  defendant,  when  he  sued  by  attachment  in 
Baltimore  to  recover  the  money  from   Burgan,  on  whom  the 
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drafts  were  drawn.  I  use  the  expression  "implied  election," 
because  there  is  no  evidence  of  an  express  election  to  treat 
the  drafts  as  belonging  to  the  bank.  On  the  contrary,  before 
bringing  its  action,  the  defendant  called  upon  the  receiver, 
expressly  elected  to  take  back  the  drafts,  and  demanded  their 
return.  The  receiver  refused  to  give  them  up.  It  was  then, 
and  then  only,  that  the  defendant  brought  its  action  in  attach- 
ment, in  which  the  receiver  intervened.  I  do  not  intend  to 
reflect  in  the  slightest  degree  upon  the  receiver,  who  is  simply 
seeking  to  protect  the  assets  in  his  hands.  I  refer  to  his  actions 
only  as  they  may  affect  the  rights  of  the  defendant.  I  admit 
that,  upon  his  refusal  to  surrender  the  notes,  the  defendant 
should  have  made  a  motion  in  the  cause  before  the  court 
appointing  the  receiver.  I  believe  it  is  conceded  that  if  such 
a  motion  had  been  made  in  apt  time  it  would  have  been  the 
duty  of  the  court  to  have  ordered  the  surrender  of  the  drafts. 
But  who  has  been  hurt  by  the  defendant's  failure  to  make 
such  a  motion.?  No  one  except  the  defendant.  No  other 
creditor  has  been  prejudiced  or  misled.  If  the  defendant  is 
now  given  the  drafts,  or  every  dollar  of  their  proceeds,  it  will 
get  no  more  than  it  would  have  gotten  in  the  first  instance. 
Why  not  let  it  have  them.?  Simply  because  it  elected  to  treat 
them  as  the  property  of  the  bank  by  bringing  a  suit,  which 
we  say  it  had  no  right  to  bring.  Why  hold  it  to  an  election 
with  one  hand,  and  with  the  other  wrench  from  it  every 
benefit  of  its  election.?  It  had  already  elected  to  take  back 
the  drafts  by  vainly  demanding  them  from  the  receiver.  But 
we  say  that  it  re-elected  when  it  brought  its  action.  Why  not 
let  it  elect  a  third  time.?  This  is  a  court  of  equity,  dealing 
with  equitable  principles;  the  fund  is  intact,  and  all  necessary 
parties  are  before  the  court. 

I  think  that,  as  the  court  has  restrained  the  defendant  from 
pursuing  the  remedy  it  elected,  itthereby  remitted  the  defend- 
ant to  its  original  right  of  election.  In  6  Enc.  PL  &  Pr.  366 
(c),  it  is  said  that,  "if  the  suitor  has  in  his  first  action  mis- 
taken his  remedy  and  adopted  a  mode  of  redress  incompatible 
with  the  facts  of  his  case,  and  is  defeated  on  that  ground,  he 
is  still  free  to  elect  and  proceed  anew."  Again,  on  the  same 
page,  the  rule  is  thus  laid  down:  "(v)  The  power  to  choose 
between  conflicting  remedies  is  substantially  co-extensive 
with  the  right  to  prosecute  or  defend  an  action.  Logical  and 
legal  consistency  would  seem  to  require  *that  the  right  to 
litigate  and  the  power  to  elect  should  stand  on  the  same  foot- 
ing, the  one  co-ordinate  with  the  other." 

In  the  case  at  bar,  the  defendant  has  not  sought  to  obtain 
its  money  from  different  funds,  but  has  persistently  followed 
the  identical  money  in  Burgan's  hands,  either  indirectly, 
through  the  surrender  of  the  drafts,  or  directly,  by  attach- 
ment.    Therefore  the  inconsistent  rights  between  which  it  was 
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required  to  elect  were  rather  in  the  nature  of  remedies.  All 
that  it  wanted  was  the  money  in  Burgan's  hands.  "Only  this, 
and  nothing  more."  Moreover,  it  would  seem  that  the 
defense  of  an  inconsistent  election,  being  in  the  nature  of 
estoppel,  should  be  pleaded  to  be  effective. 

CLARK,  C.  J.,  concurs  in  the  dissenting  opinion. 
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Fourth  National  Bank  of  St.  Louis,  First  National  Bank 
of  New  York,  and  Ford  Harvey,  Appts.,  v.  Morton 
Albaugh,  Receiver  of  the  First  National  Bank  of  Empo- 
ria; F.  C.  Newman,  Administrator  of  the  Estate  of  C.  S. 
Cross,  Deceased,    and   William    Martindale. 

{Argued  January  29,30,  1903.     Decided  February  23,  1903.) 

[23  Sup.  Ct.  Rep.  450.] 

Cross-Exam  i  nation. 

The  discretion  of  the  trial  court  in  permitting  the  cross-examination 
of  a  witness  to  be  extended  be3'ond    the  limits  of  his  direct  examina- 
tion will  not  be  reviewed  on  appeal. 
Evidence. 

Evidence  of  the  declarations  of  a  witness,  introduced,  not  merely 
to  contradict  his  testimony  on  cross-examination,  but  as  evidence  of 
the  facts  which  he  declares,  are  not  inadmissible  because  the  par^ 
offering  such  evidence  may,  by  extending  the  cross-examination  of 
the  witness  to  such  facts,  have  made  him  his  own  witness. 
Same — Assignment  by  Banl<  President  to  Secure  Banic — Declarations 
of  Trustee — Subsequent  Assignments. 

Evidence  of  the  declarations  of  the  trustee  in  several  assignments 
executed  by  a  bank  president,  that  the  earlier  assignment  was  made 
to  secure  the  bank  generally  for  his  assignor's  liability  to  it,  is  admis- 
sible as  against  those  claiming  under  the  subsequent  assignments, 
which  were  made  for  the  purpose  of  enabling  the  trustee  "to  pay 
himself  for  any  paper"  on  which  he  was  liable   with    such    assignor. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of  Kansas  in  favor  of 
defendant  in  a  suit  involving  the  application  of  the  proceeds 
of  assigned  property.     Affirmed. 

See  same  case  below,  46  C,  C,  A.  655,  107  Fed.  819. 
The  facts  are  stated  in  the  opinion. 

Messrs.  T.  F.  Garver,  J.  B.  Larimer,  Frank  Hagerman, 
and  C.  N.  Sterry  for  appellants. 

Messrs.  Joseph  R.  Webster,  and  J.  Jay  Buck  for  appellee, 
the  receiver. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  brought  to  require  the  defendant 
Albaugh  to  apply  a  certain  fund  to  payment  of  debts  due  to 
the  Fourth  National  Bank  of  St.  Louis  from  one  Cross,  of 
whose  estate  the  defendant  Newman  is  administrator,  and 
from  the  defendant  Martindale.  By  cross  bill  and  intervening 
petitions   the   other  appellants  set  up  similar   claims.     The 


478  OFFICERS  [vol  V 

Fourth  Nat.  Bank  of  St.  Louis  v,  Albaugh 

fund  is  the  proceeds  of  property  of  Cross  sold  by  agreement. 
The  appellants  claim  under  an  alleged  assignment  of  the 
property  by  Cross  to  Martindale  as  trustee,  dated  July  15, 
1898,  and  another  assignment  to  Martindale  dated  November 
15,  i8g8.  The  former  instrument  contains  the  provision  "the 
said  Martindale  ...  is  to  pay  himself  for  any  paper 
upon  which  he  and  I  are  mutually  makers  or  indorsers. " 
The  debts  due  to  the  appellants  were  on  paper  of  this 
description,  and  they  claim  the  benefit  of  the  security  on  this 
ground.  The  later  assignment  was  given  to  Martindale, 
according  to  his  testimony,  also  as  security  for  similar  liabili- 
ties.    It  needs  no  special  mention. 

The  defendant  Albaugh,  as  receiver  of  the  First  National 
Bank  of  Emporia,  claims  the  fund  under  an  earlier  assignment 
to  Martindale  as  trustee,  dated  March  4,  1898.  Cross  was 
president  of  this  bank,  and  had  been  misusing  its  funds. 
Albaugh  contends  that  this  assignment  was  made  for  the  pur- 
pose of  securing  the  bank,  and  if  that  fact  is  established  there 
will  be  nothing  left  for  the  appellants,  assuming  that  other- 
wise they  make  out  their  case.  Only  Cross  and  Martindale 
were  present  when  the  assignment  was  delivered,  and  as 
Cross  killed  himself  on  November  16,  1888,  Martindale  alone 
could  testify  as  to  the  delivery  and  purposes  of  the  instru- 
ment. He  was  put  on  as  a  witness  for  the  plaintiff,  and  on 
cross-examination  testified  to  the  delivery  of  the  paper  and  by 
implication  to  the  trust  being  in  favor  of  the  bank,  but  he 
limited  it  to  a  sum  of  $7,500,  which  amount  he  testified  that 
Cross  said  he  wanted  to  use  in  a  particular  manner.  Excep- 
tions were  taken  to  the  allowing  the  cross-examination  to 
be  extended  to  these  facts.  Subsequently  other  witnesses 
were  allowed  to  testify,  subject  to  exceptions,  that  at  different 
times  out  of  court  Martindale  had  stated  that  the  assignment 
of  March  4  was  made  to  secure  the  Emporia  bank  generally 
for  Cross's  liability  to  it.  There  was  a  decree  for  the  defend- 
ant Albaugh  in  the  circuit  court,  which  was  affirmed  on  appeal 
by  the  circuit  court  of  appeals.  46  C.  C.  A.  655,  107  Fed. 
8ig.     An  appeal  then  was  allowed  to  this  court. 

The  only  error  alleged  which  it  is  necessary  to  consider  is 
the  admission  of  the  above  evidence.  Indeed,  that  is  the  only 
ground  on  which  the  appeal  can  be  based.  If  that  evidence 
was  competent,  and  Martindale's  declarations  were  believed, 
the  receiver's  case  was  proved.  If  it  should  have  been  ex- 
cluded, the  decree  would  be  hard  to  support  either  on  the 
other  evidence  to  the  same  point,  or  on  the  suggestion  that 
the  appellants  had  not  proved  what  the  burden  lay  on  them 
to  prove. 

So  far  as  the  cross-examination  of  Martindale  goes,  we  see 
no  occasion  for  revising  the  discretion  of  the  court.  Wills  v. 
Russell,  lOD  U.  S   621,  626,   35  L.  Ed.  607,  608.     Nor  do  we 
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think  the  suggestion  material  that  the  defendant  thereby  made 
Martindale  his  own  witness.  The  evidence  of  Marlindale's 
declarations  was  put  in,  not  merely  to  contradict  what  he  said 
on  the  stand,  but  as  evidence  largely  relied  on  to  prove  the 
facts  which  he  declared. 

It  is  said  that  as  soon  as  the  appellants'  interest  under  the 
later  assignment  had  vested,  Martindale  could  do  nothing  to 
destroy  it;  that  he  could  not  release  it,  and  that  therefore  he 
could  not  end  it  obliquely  by  a  declaration.  The  conclusion 
does  not  follow  from  the  premises,  granting  those  premises 
for  the  purpose  of  argument,  although  they  presuppose  the 
rights  of  the  appellants  under  the  later  instruments  to  be 
established.  To  destroy  by  release  is  one  thing,  to  destroy  in 
the  sense  of  disproving  or  qualifying  by  proof  is  another. 
The  latter  is  free  to  anyone  who  knows  the  facts.  There  is 
no  doubt,  of  course,  that  Martindale  had  a  right  to  testify  to 
what  he  was  shown  to  have  declared,  however  bad  it  might 
be  for  the  appellants.  Therefore  the  only  question  is  whether 
his  declaration  was  some  evidence  as  against  them  of  facts 
which  certainly  might  have  been  established  by  his  oath. 

If  ever  a  declaration  not  made  under  oath  is  to  be  admitted 
against  any  other  than  the  person  making  it,  it  should  be 
admitted  in  this  case.  The  declaration  was  obviously  against 
interest.  It  was  the  only  evidence  in  the  nature  of  things 
that  could  be  had,  when  Martindale  haltingly  denied  the  fact 
upon  the  stand.  If  we  were  to  take  it  very  nicely,  it  simply 
did  away  with  a  qualification  engrafted  by  Martindale  upon 
his  testimony  that  the  instrument  was  security  for  the  bank, 
and  made  it  easier  to  accept  the  principal  fact  without  the 
qualification.  The  appellants  say  that  they  have  a  standing 
under  the  instrument  independent  of  Martindale.  So  no 
doubt  they  have  for  some  purposes,  if  we  follow  the  some- 
what sweeping  and  undiscriminating  notion  of  equity  em- 
bodied in  many  decisions  to  be  found.  Nevertheless,  they 
claim  in  Martindale's  right  as  against  the  estate  of  Cross  or 
any  prior  assignee.  The  fact  that  equity  gives  them  a  right 
to  have  the  security  applied  does  not  enlarge  or  change  the 
character  of  the  security,  and  that  was,  as  we  have  quoted,  to 
enable  Martindale  "to  pay  himself  for  any  paper"  on  which 
he  was  liable  with  Cross.  The  appellants  get  their  rights  from 
and  through  Martindale.  Their  right  is  only  to  have  Martin- 
dale's  right  enforced  as  it  was  on  July  15  or  November  15. 
Cunningham  v.  Macon  &  B.  R.  Co.,  156  U.  S.  400,  419,  39  L. 
Ed.  471,  476,  15  Sup.  Ct.  Rep.  361.  It  even  was  argued  on 
this  ground  that  it  appeared  from  other  evidence  that  Martin- 
dale had  no  equity  as  against  the  Emporia  bank,  and  that 
therefore  the  decree  could  be  upheld.  But,  as  we  have  said, 
the  evidence  objected  to  was  too  important  not  to  have  had  an 
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influence  on  the  decision,  and  therefore  we  confine  ourselves 
to  the  consideration  of  that. 

It  may  be  urged  that,  even  if  the  appellants  get  their  rights 
by  subrogation  (and  it  is  to  be  noticed  that  the  only  claim 
made  in  their  pleadings  is  to  be  subrogated  to  the  rights  of 
Martindale),  still  their  rights  are  independent  when  the  sub- 
rogation is  complete.  In  reply  we  fall  back  upon  the  distinc- 
tion between  admissions  and  an  attempt  to  release  the  rights. 
The  distinction  was  recognized  in  England  in  the  case  of  a 
suit  by  a  naked  trustee.  If  he  undertook  fraudulently  to  re- 
lease the  cause  of  action  and  his  release  was  pleaded,  the  plea 
would  be  ordered  off  the  files.  Innell  v.  Newman,  4  Barn.  & 
Aid.  419.  See  Payne  v.  Rogers,  i  Dougl.  407;  Anonymous, 
I  Salk.  260;  Troeder  V.  Hyams,  ii^s  Mass.  536,  538,  27  N.  E. 
771;.  But  his  admissions  were  evidence  for  the  defendant. 
Bauerman  v.  Radenius,  7  T.  R.  663;  Craib  v.  D'Aeth,  7  T. 
R.  670  note  b.  The  analogy  by  no  means  is  perfect,  but  it  is 
sufficient.  In  these  days,  when  the  whole  tendency  of 
decisions  and  legislation  is  to  enlarge  the  admissibility  of 
hearsay  where  hearsay  must  be  admitted  or  a  failure  of  justice 
occur,  we  are  not  inclined  to  narrow  the  lines.  The  interest 
of  Martindale  continued,  the  appellants  claim  through  it,  and 
we  are  of  opinion  that,  under  the  circumstances,  admissions 
by  Martindale  contrary  to  that  interest  properly  were  let  in. 
Cases  of  admissions  by  a  trustee  having  no  interest  in  the  suit 
may  stand  on  different  ground. 

The  decree  is  objected  to  as  granting  affirmative  relief  to 
Albaugh  against  his  defendant  Newman.  As  the  appellants 
are  dismissed  out  of  court,  the  error,  if  it  was  one,  does  not 
concern  them. 

Decree  affirmed. 

MR.  JUSTICE  BREWER  and  MR.  JUSTICE  PECK- 
HAM  dissented. 
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(Court  of  Appeals  of  Ketrtucky,  March  20,  1903.) 
[72  S.  W.  Rep.  1125.] 

Purchase  of  Stock— Burden  of  Proof. 

Where  a  depositor  sued  the  receiver  of  a  bank  for  the  amount  of  a 
deposit,  and  he  pleaded  that  a  part  of  the  deposit  was  used  to  pay  the 
depositor's  subscription  to  the  captial  stock  of  the  bank,  the  burden 
of  proof  was  on  the  receiver  to  show  that  the  purchase  of  stock  was 
actually  made. 
Same — Estoppel. 

The  fact  that  the    depositor    proved    his  deposit  account  before  the 
receiver,  without  including  the  part  sued  for,  did  not  estop  him  from 
denying  that  he  subscribed  for  the  stock. 
Right  of  Action. 

The  pendency  of  an  action  by  the  receiver  against  the  depositor  as 
a  stockholder  was  not  a  bar  to  the  action. 
Overissue  of  Stock. 

To  facilitate  the  reorganization  of  a  state  bank  as  a  national  bank, 
it  was  agreed  that  certain  stockholders  should  subscribe  for  all  the 
stock,  which  was  afterwards  to  be  apportioned  among  those  stock- 
holders of  the  state  bank  who  desired  to  take  it.  Subsequently  one 
of  the  stockholders  in  the  state  bank  subscribed  for  shares,  and  cer- 
tificates were  issued  to  him :  held,  that  there  was  no  overissue, 
invalidating  the  last  subscription. 
Subscription  to  Stock. 

Subscription  for  shares  of  stock  in  a  corporation  may  be    made    by 
parol. 
Purchase  of  Stock— Evidence. 

Where  a  depositor  sued  the  receiver  of  a  bank  for  the  amount  of  a 
deposit,  and  he  pleaded  that  a  part  of  the  deposit  was  used  to  pay 
the  depositor's  subscription  to  the  capital  stock  of  the  bank,  evi- 
dence that  the  president  and  cashier,  who  made  the  alleged  sale  to 
the  depositor,  had  been  given  parol  authority  by  the  board  of  directors 
to  sell  the  stock,  was  admissible. 
Transfer  of  Stock. 

As  the  original  subscriber  for  the  shaires  transferred  to  the  pur- 
chaser held  the  stock  as  a  trustee,  it  was  not  necessary  to  show  any 
authority  from  such  original  subscriber  for  the  transfer  to  the  pur- 
chaser. 

Appeal  from  Circuit  Court.  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  Napier  Adams  against  Christopher  L.  Williams, 
as  receiver  of  the  Somerset  National  Banking  Company,  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

O.  H.  Waddle,  and  F.  F.  Oldham,  for  appellants. 

J.  N.  Sharp,  V.  P.  Smith,  and  W.  A.  Morrow,  for  appellee. 

BARKER,  J.     This  action  was  instituted  by  the   appellee, 

5  Bkg  Cas— 31 
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Napier  Adams,  who  was  the  plaintiff  below,  against  the 
appellants,  Christopher  L.  Williams,  receiver  of  the  Somerset 
National  Banking  Company,  and  the  Somerset  National 
Banking  Company,  to  recover  the  sum  of  $500,  alleged  to 
have  been  deposited  by  him  in  the  bank  and  never  repaid. 
In  the  spring  of  iqod  the  stockholders  of  the  Somerset 
Banking  Company,  a  corporation  doing  a  banking  business  in 
Somerset,  Ky.,  concluded  that  it  would  be  to  their  interest  to 
change  their  bank,  which  was  a  state  institution,  into  a 
national  bank;  and  to  that  end,  at  a  stockholders'  meeting, 
in  which  a  large  majority  of  the  stock  was  represented,  a 
resolution  was  passed  authorizing  the  directors  to  place  the 
Somerset  Banking  Company  in  liquidation,  for  the  purpose 
of  organizing  a  national  bank,  and  further  authorizing  them 
to  fix  such  time  as  they  might  deem  best  for  such  liquidation 
to  go  into  effect,  and  to  take  all  necessary  steps  to  perfect  the 
liquidation,  and  to  organize  a  national  bank,  to  be  called  the 
Somerset  National  Banking  Company,  the  capital  stock  of 
which  was  to  be  $50,003;  the  stockholders  of  the  old  bank  to 
have  the  privilege  of  taking  stock  in  the  new  bank  in  an 
amount  equal  to  fifty  per  cent,  of  their  holdings  in  the  old. 
Afterwards  the  board  of  directors  of  the  Somerset  Banking 
Company  met,  and  elected  the  following  board  of  directors 
for  the  new  institution:  L.  D.  S.  Patton,  Will  C.  Curd, 
George  W.  Wait,  M.  D.  Huffaker,  and  Samuel  Tate — who 
were  to  serve  until  the  next  annual  election,  to  be  held  on  the 
second  Tuesday  in  January,  1901.  At  a  subsequent  meeting 
the  board  of  directors  of  the  Somerset  Banking  Company 
fixed  the  30th  day  of  June,  1900.  as  the  time  at  which  it 
should  go  into  liquidation.  On  the  nth  day  of  June,  1900, 
the  directors  of  the  Somerset  National  Banking  Company 
held  a  meeting,  at  which  they  elected  George  W.  Wait,  presi- 
dent; Will  C.  Curd,  vice  president;  and  R.  G.  Hale,  cashier. 
On  motion  it  was  ordered  that  the  president,  George  W. 
Wait,  and  the  cashier,  R.  G.  Hale,  "be,  and  they  are  hereby, 
authorized  to  proceed  with  the  organization  of  thi«?  banking 
company,  to  purchase  the  required'  books  and  stationery, 
pocure  the  issue  of  the  currency,  and,  if  possible,  get  matters 
in  shape  to  begin  business  on  the  2d  day  of  July,  1500  [the  ist 
coming  on  Sunday],  and  inasmuch  as  the  proposed  stock- 
holders are  scattered  over  the  country,  and  in  order  to  facili- 
tate the  organization,  it  is  further  ordered  that  the  capital 
stock  be  taken  and  subscribed  for  by  a  limited  number  of 
stockholders,  who  will,  after  the  organization  is  completed, 
apportion  the  same  on  a  basis  of  fifty  per  cent,  to  the  stock- 
holders in  the  Somerset  Banking  Company  desiring  the  same; 
however,  subject  to  the  law  requiring  the  directors  of  this 
banking  company  to  hold  a  certain  number  of  shares  so  as  to 
qualify  and  make  themselves   eligible  to  hold  said  cfBces  as 
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directors."  In  pursuance  of  this  authority,  application  was 
made  to  the  United  States  Comptroller  of  the  Currency  for 
the  organization  of  the  Somerset  National  Banking  Company. 
In  order  to  comply  with  the  national  bank  act,  and  the  rules 
and  regulations  of  the  Comptroller  of  the  Currency,  formal 
application  papers  were  made  out;  and,  in  pursuance  of  the 
agreement  that  a  limited  number  of  persons  should  subscribe 
for  all  the  stock,  L.  S.  D.  Patton,  Samuel  Tate,  M.  D. 
Huffaker,  George  W.  Wait,  R.  G.  Hale,  Will  C.  Curd,  James 
Denton,  A.  M.  Girdler.  H.  Clay  Newell,  and  B.  G.  Newell,  all 
residing  in  Somerset,  Ky.,  subscribed  for  the  whole  capital 
stock  of  the  proposed  bank,  each  taking  150  shares,  whereupon 
the  Somerset  National  Banking  Company  was  duly  and  legally 
organized  under  the  national  bank  act,  and  empowered  to 
carry  on  a  banking  business  at  Somerset,  Ky.  The  subscrip- 
tions of  the  10  persons  mentioned  were  only  intended  to  effect 
the  organization  of  the  bank  expeditiously,  and  to  facilitate 
the  arrangement  by  which  the  stockholders  in  the  Somerset 
Banking  Company  should  have  the  privilege  of  subscribing 
for  the  new  stock  to  the  extent  of  50  per  cent,  of  their  hold- 
ings of  stock  in  the  old  bank,  and  also  that  at  least  $10,000 
worth  of  the  stock  in  the  new  bank  should,  if  possible,  be  sold 
to  new  subscribers,  for  the  purpose  of  interesting  them  in  the 
proposed  bank.  It  was  never  intended  that  these  subscrip- 
tions should  be  anything  more  than  formal,  the  subscribers 
being  practically  trustees  for  the  proposed  new  subscribers. 
The  new  bank,  being  thus  organized,  was  started  in  busi- 
ness. Among  its  depositors  was  appellee,  Napier  Adams, 
who  entered  into  negotiations  with  the  officers  of  the  bank  for 
the  purchase  of  five  shares  of  stock.  He  having  agreed  to 
subscribe  for  this  number,  it  was  paid  for  by  charging  his 
deposit  account  with  the  sum  of  $500,  and  crediting  him  on 
the  stock  ledger  with  that  sum;  and  in  pursuance  of  this  sub- 
scription a  certificate  of  stock  was  made  out  to  him  for  the 
five  shares  of  stock,  and,  in  the  expectation  that  he  would  call 
for  it,  was  laid  aside  in  the  bank  for  him,  but  was  never 
delivered.  The  new  bank  seems  to  have  had  an  exceedingly 
short  career.  It  commenced  business  on  the  2d  day  of  July, 
1900,  and  was  placed  in  the  hands  of  a  receiver  by  the 
Comptroller  of  the  Currency  on  the  17th  day  of  August,  1500 
— for  what  reason,  does  not  definitely  appear,  but  presumably 
because  it  assumed  the  payment  of  the  deposits  of  the  old 
bank,  which  must  have  been  insolvent.  It  having  been  found 
necessary  by  the  Comptroller  of  the  Currency,  in  order  to  pay 
the  indebtedness  of  the  appellant  bank,  to  make  an  assess- 
ment upon  all  the  stockholders,  this  was  done;  and  in  default 
of  payment  an  action  was  instituted  by  the  receiver  in  the 
United  States  District  Court  for  the  Eastern  District  of  Ken- 
tucky against  a  large  number  of  stockholders,  among  whom 
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was  the  appellee,  whereupon  the  appellee  instituted  this 
action  in  the  circuit  court  of  Pulaski  county  in  order  to  test 
the  question  in  the  state  court  as  to  whether  or  not  his  sub- 
scription to  the  stock  of  the  defunct  bank  was  valid.  To  this 
action  the  receiver  filed  an  answer  containing  four  paragraphs, 
in  which  he  respectively  denies  the  indebtedness  as  set  out  in 
the  petition,  pleads  the  subscription  by  appellee  of  the  stock, 
the  application  of  the  $500  deposited  by  appellee  in  the  bank 
in  payment  therefor,  the  pendency  of  this  action  in  the  federal 
court  as  a  bar  to  this,  and  that  the  plaintiff  is  estopped  to  deny 
that  he  was  a  subscriber. 

The  burden  of  proof  was  upon  the  defendant.  An  examina- 
tion of  all  the  pleadings  shows  that  the  money  sued  for  was 
placed  on  deposit  in  the  bank,  and  the  plea  that  it  was  used 
in  paying  appellee's  stock  subscription  is  a  plea  of  payment; 
nor  do  we  think  that  the  fact  that  plaintiff  proved  his  deposit 
account  before  the  receiver,  without  including  the  $500  in 
question,  or  the  fact  that  he  paid  several  assessments  on  his 
stock,  estopped  him  from  denying  that  he  was  a  stockholder, 
if  the  truth  justified  his  so  doing,  as  these  acts  did  not  place 
the  receiver  in  any  worse  position  than  if  they  had  not 
occurred.  The  pendency  of  the  action  by  the  receiver  against 
the  plaintiff  in  the  federal  court  was  not  a  bar  to  the  prose- 
cution of  this  action. 

When  the  case  came  on  for  trial  the  circuit  judge  held  that 
the  burden  of  proof  was  on  the  appellee,  whereupon  he 
testified  in  his  own  behalf  and  rested.  The  appellants  then 
moved  the  court  for  a  peremptory  instruction  to  the  jury  to 
find  for  them,  which  being  overruled,  they  then  introduced 
their  testimony.  At  the  close  of  all  the  evidence,  both 
sides  moved  for  peremptory  instructions  to  the  jury  to  find  for 
them,  respectively.  The  motion  of  the  appellants  was  over- 
ruled, and  that  of  the  appellee  was  sustained,  whereupon,  in 
obedience  to  the  instructions  of  the  court,  the  jury  found  for 
the  appellee  in  the  sum  of  $500,  as  prayed  for  in  his  petition. 
The  appellants'  motion  for  a  new  trial  having  been  over- 
ruled, they  have  brought  the  case  here  on  appeal. 

We  are  of  the  opinion  that  the  appellants'  motion  for  a 
peremptory  instruction  should  have  been  sustained,  and  that 
of  appellee  should  have  been  overruled.  The  appellee 
admitted  that  he  had  agreed  to  subscribe  for  the  stock,  that 
he  knew  and  acquiesced  in  his  deposit  account  being  charged 
with  the  sum  of  $500  to  pay  for  it,  and  that  he  regarded  him- 
self as  a  stockholder  for  a  considerable  time  after  the  bank 
went  into  the  hands  of  the  receiver.  We  do  not  think  that  the 
arrangement  made  for  the  organization  of  the  bank,  whereby 
ten  men  nominally  subscribed  for  all  of  fhe  stock,  made  the 
subscription  of  the  appellee  for  five  shares  an  overissue,  which 
would   invalidate   the   subscription.     The   arrangement   was 
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merely  one  of  convenience;  it  never  being  the  intention, 
either  of  the  subscribers  or  the  bank,  that  they  should  really 
take  it,  but,  on  the  contrary,  they  were  looked  upon  simply 
as  trustees  for  such  new  stockholders  as  could  be  induced  to 
subscribe.  The  arrangement  was  a  beneficial  one,  as  it 
would  have  been  impracticable  to  have  organized  the  bank, 
so  as  to  give  the  old  stockholders  the  privilege  of  subscribing 
for  the  new  stock  in  the  proportion  agreed  on,  except  by 
adopting  this  plan,  or  some  similar  one.  The  stockholders  of 
the  Somerset  Banking  Company  were  scattered  over  the 
country  at  various  places.  It  was  necessary,  under  the 
national  bank  act,  that  the  subscribers  should  be  named,  their 
residences  given,  and  that  they  should  acknowledge  the 
articles  of  incorporation.  It  would  have  been  an  interminable 
labor  to  have  procured  this  from  the  old  stockholders,  and 
therefore  we  think  that  the  plan  adopted,  under  the  circum- 
stances, was  entirely  reasonable.  This  very  question  arose 
in  the  case  of  Talure  Savings  Bank  v.  Talbot,  131  Cal.  45,  63 
Pac.  172.  In  that  case,  in  order  to  expedite  the  organization 
of  the  corporation,  one  Linder  subscribed  for  183  shares,  not 
with  the  intention  of  actually  taking  them,  but  in  order  to 
effect  the  incorporation,  and  to  hold  them  in  trust  for  future 
subscribers.  In  a  suit  against  the  stockholders  for  their  sub- 
scriptions, this  action  of  Linder's  was  charged  as  being  an 
overissue  of  stock,  rendering  the  subsequent  subscriptions 
invalid.  To  this  the  court  made  answer  :  "The  contention 
that  the  stock  of  these  appellants  was  an  overissue,  and  there- 
fore void,  is  based  upon  figures,  rather  than  upon  facts,  for  in 
truth  there  was  never  issued  by  the  organization  a  single 
share  more  than  the  five  hundred  authorized  by  its  articles  of 
incorporation.  The  argument  of  appellants  here  is  that  the 
aggregate  subscription  list  showed  more  than  five  hundred 
shares;  that  Linder,  in  the  article  of  incorporation,  was  down 
for  one  hundred  and  eighty-three  shares;  that  the  subscribers 
and  incorporators  acquired  rights  to  this  stock,  of  which  they 
could  not  be  deprived  without  their  consent  and  without  the 
unanimous  consent  of  the  stockholders;  and  that,  casting  up 
the  total  of  the  subscription  list  and  the  amount  set  down  in 
the  articles  of  incorporation,  the  result  is  a  sum  far  exceeding 
five  hundred  shares.  The  facts  appear  to  be  that,  at  the  time 
the  articles  of  incorporation  were  drawn,  all  the  subscription 
lists  were  not  at  hand,  and  that  Linder,  the  organizer  and 
promoter  of  the  organization,  put  his  name  down  for  one 
hundred  and  eighty-three  shares,  to  make  up  the  full  total  of 
five  hundred  shares.  In  so  doing  he  constituted  and  regarded 
himself  as  the  self-appointed  agent  of  other  subscribers, 
whose  names  were  not  at  hand,  and  the  fact  is  that  no  sub- 
scriber was  refused  the  amount  of  stock  which  he  demanded, 
but  such  stock  was  issued  to  him  directly  by  the  corporation; 
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it  being  taken  in  some  instances  from  the  amount  of  Linder's 
one  hundred  and  eighty-three  shares.  In  this  there  WdS  com- 
plete acquiescence  upon  the  part  of  Linder  and  the  other 
Stockholders.  *  *  *  There  is  not  the  slightest  suggestion 
that  Linder  was  acting,  or  attempting  to  act,  in  fraud  of  the 
rights  of  any  one.  Before  the  organization  of  the  corpora- 
tion. Pope  and  Talbot  had  agreed  to  take  stock  in  it.  The 
amount  had  not  been  definitely  decided  upon.  The  stock 
subsequently  taken  by  Pope  and  Talbot  concluded  the  agree- 
ment, and,  in  this  subscription  of  one  hundred  and  eighty- 
three  shares,  Linder  may  be  regarded  as  having  acted  as  their 
agent,  as  well  as  the  agent  of  others  to  whom  stock  was  after- 
wards issued. "  Citing  San  Joaquin,  etc.,  v.  Beecher,  loi 
Cal.  79,  35  Pac.  349;  Burr  v.  Wilcox,  22  N.  Y.  551;  Ter- 
williger  v.  Great  Western  Tel.  Co.,  59  111.  249;  Bates  v.  Great 
Western  Tel.  Co.,  134  111.  536,  25  N.  E.  521.  This  doctrine  is 
also  upheld  in  the  case  of  Burt  v.  Bailey  and  others,  19  C.  C. 
A.  651,  73  Fed.  693. 

No  certificate  was  issued,  or  contemplated  being  issued,  to 
the  10  original  subscribers,  for  the  full  amount  of  their  sub- 
scriptions. They  were  merely  conduits  through  whom  the 
bank  was  to  distribute  its  stock  to  its  future  subscribers  in  the 
manner  contemplated  by  the  original  resolution  of  the  stock- 
holders of  the  Somerset  Banking  Company. 

It  was  not  necessary  that  the  subscription  should  have  been 
made  by  appellee  in  writing.  Subscriptions  for  the  stock  of 
corporations  are  made  according  to  the  principles  governing 
contracts  generally,  and  we  know  of  no  principle  which  for- 
bids them  being  made  by  parol.  In  the  American  &  English 
Encyl.  of  Law,  c.  23,  tit.  "Stockholders,"  786,  it  is  said: 
"No  particular  form  is  essential  to  the  validity  of  a  contract 
of  subscription.  Any  form  by  which  an  intent  to  effect  a  con- 
tract of  membership  is  manifest  will  suffice,  and  even  without 
a  formal  subscription,  or  where  it  is  irregular,  the  con- 
tract may  be  inferred  from  acquiescence  and  acceptance  of 
the  benefits  of  membership."  In  Cook  on  Corporations,  vol. 
I,  §52:  "The  contract  of  subscription  for  shares  of  stock  in  an 
incorporated  company  may  be  entered  into  in  various  ways. 
Whenever  an  intent  to  become  a  subscriber  is  manifested,  the 
court  is  inclined,  without  particular  reference  to  formality, 
to  hold  that  the  contract  of  subscription  subsists.  It  is.  as  in 
the  case  of  other  contracts,  a  question  of  intent.  Formal 
rules  are,  for  the  most  part,  disregarded.  And  in  general  a 
contract  of  subscription  may  be  made  in  any  way  in  which 
other  contracts  may  be  made.  Any  agreement  by  which  a 
person  shows  an  intention  to  become  a  stockholder  is  suffi- 
cient to  bind  both  him  and  the  corporation.  When  one 
accepts  or  assumes  the  position  and  duties,  and  claims  the 
rights,  privileges,  and  emoluments,  of  a  stockholder,  and  the 
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corporation  accepts  or  acquiesces  therein,  such  person  is 
estopped  to  deny  that  he  is  a  subscriber,  even  though  there 
may  have  been  something  irregular  or  defective  in  the  formal 
manner  of  his  subscription,  or  there  may  have  been  no  formal 
subscription  at  all.  *  *  *  There  have  been  various  dicta 
of  the  effect  that  a  subscription  cannot  be  entered  into  by 
parol,  but  the  later  and  better  opinion  is  that  such  a  subscrip- 
tion is  valid  and  binding."  A  verbal  subscription  for  stock 
in  a  corporation  was  expressly  upheld  by  this  court  in  the 
case  of  Tabler,  etc.,  v.  The  Anglo-American  Association, 
Limited,  32  S.  W.  602.  We  quote  the  following  from  the 
opinion:  "The  testimony  shows  that  this  was  a  verbal  sub- 
scription of  stock,  and  no  written  evidence  is  exhibited,  ex- 
cept a  writing  evidencing  a  subscription  by  others,  and  to 
which  neither  of  the  appellants'  names  are  attached.  It  is 
plain,  however,  that  the  appellant  either  purchased  the  stock 
or  subscribed  for  it,  and  on  this  issue  the  testimony  is  so  con- 
flicting as  not  to  justify  a  reversal  on  that  ground  for  want 
of  evidence  to  support  the  judgment.  In  fact,  it  clearly 
appears  that  this  stock  at  the  time  of  purchase  was  in  great 
demand,  and  it  is  scarcely  to  be  supposed  that  a  sale  would 
be  made  so  much  below  the  market  value,  and  by  one.  as  he 
states,  having  no  authority  to  dispose  of  the  stock.  The  dis- 
crepancy in  the  testimony  has  arisen,  no  doubt,  from  the  con- 
fidence the  parties  had  in  the  success  of  the  enterprise,  and 
their  inattention,  therefore,  to  what  actually  transpired  with 
reference  to  the  transaction.  It  does  appear  singular  that  a 
verbal  subscription  involving  so  much  should  have  been 
made,  and  equally  so  that  the  stock  should  have  been  pur- 
chased, and  the  money  paid,  and  no  certificate  of  stock  ever 
issued  or  demanded;  and  this  loose  manner  of  doing  business 
has  caused  this  difficulty  between  the  parties." 

The  trial  court  erred  in  refusing  to  allow  appellants  to  show 
parol  authority  from  the  board  of  directors  to  the  president 
and  cashier  to  sell  this  stock  to  appellee,  although  we  do  not 
think  it  material  in  this  case,  as  the  acquiescence  in  the  sale 
by  the  board  of  directors  conclusively  evidences  their  ratifica- 
tion of  the  transaction,  even  if  there  should  be  any  doubt  as 
to  the  original  authority  to  make  the  sale.  The  directors  are 
presumed  to  be  informed  of  the  ordinary  business  of  the  bank, 
and  they  would  not  be  permitted,  if  they  so  desired,  after  re- 
ceiving appellee's  money  in  payment  for  his  stock,  to 
repudiate  the  transaction. 

The  contention  of  appellee  that  the  stock  issued  to  him 
belonged  to  B.  G.  Newell,  who  was  one  of  the  10  original  sub- 
scribers for  all  of  the  capital  stock,  and  that,  as  no  authority 
was  shown  by  appellants  from  him  for  the  sale  and  transfer, 
it  was  void,  cannot  be  maintained.  The  evidence  con- 
clusively shows,  as  said    before,  that  B.    G.    Newell  did   not 
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own  all  the  stock  which  stood  in  his  name  under  his  original 
subscription.  As  to  future  subscribers,  he  was  simply  a 
trustee,  and  could  not  refuse  to  transfer,  if  he  would.  A  re- 
fusal on  his  part  to  permit  the  transfer  would  have  been  a 
gross  breach  of  the  original  agreement  under  which  he  sub- 
scribed. There  was  no  necessity  of  any  special  authority 
from  him  to  issue  the  certificate  to  appellee.  He  had  no  cer- 
tificate for  the  stock,  and  never  intended  to  accept  one,  and 
could  not  have  required  the  bank  to  transfer  it  to  him  if  he 
had  so  desired.  His  subscription  was  only  a  matter  of 
organization,  and  he  and  the  bank  so  understood  it.  The 
issuance  of  the  certificate  to  appellee  was  perfectly  regular, 
and  in  conformity  with  the  original  resolution  for  the  placing 
of  the  stock.  There  can  be  no  doubt  that  appellee  subscribed 
for  it,  or  that  he  knew  it  was  paid  for  out  of  his  money  on 
deposit  in  the  bank;  and,  as  said  before,  he  regarded  himself 
as  a  stockholder  until  long  after  the  failure  of  the  bank. 

The  court  should  have  sustained  appellants'  motion  for  a 
peremptory  instruction  at  the  close  of  all  the  testimony. 
Wherefore  the  case  is  reversed  for  proceedings  consistent 
with  this  opinion. 
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Somerset  Nat.  Banking  Co. 's  .Receiver  et  al.  v.  Brinkley. 

{Court  of  Appeals  of  Kerrtticky,  March  20,  jgoj.) 

[72  S.  W.  Rep.  1129.] 

Corporations — Stock  Subscriptions — Evidence — Sufficiency. 

In  an  action  by  a  depositor  against  the  receiver  of  a  bank  to  recover 
a  deposit,  where  defendant  pleaded  that  the  deposit  had  been  used  to 
paj'  for  stock  subscribed  for  by  plaintiff,  evidence  considered,  and 
held  insufficient  to  show  that  plaintiff  purchased  the  stock. 

Appeal  from  Circuit  Court,  Pulaski  County. 
"Not  to  be  officially  reported." 

Action  by  Susie  Brinkley  against  Christopher  L.  Williams, 
as  receiver  of  the  Somerset  National  Banking  Company,  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

O.  H.  Waddle,  for  appellants. 

J.  N.  Sharp,  V.  P.  Smith,  and  W.  A.  Morrow,  for  appellee. 

BARKER,  J.  This  action  was  instituted  in  the  Pulaski 
circuit  court  by  the  appellee,  Susie  Brinkley,  against  the 
appellants,  Christopher  L.  Williams,  receiver  of  the  Somerset 
National  Banking  Company,  and  the  Somerset  National 
Banking  Company,  to  recover  the  sum  of  $i,ooo.  which  she 
placed  on  deposit  in  the  Somerset  National  Banking  Com- 
pany, and  which  has  never  been  repaid  to  her,  as  she  alleges. 
All  of  the  facts  as  to  the  organization  of  the  appellant  bank, 
the  appDJntment  of  a  receiver,  and  the  pleadings  involved  in 
this  case,  are  substantially  the  same  as  in  the  case  of  The 
Somerset  National  Banking  Company's  Receiver  v.  Napier 
Adams  (heretofore  decided)  72  S.  W.  1125,  of  which  it  is  a 
counterpart,  and  reference  is  now  had  to  that  opinion  for  the 
facts  necessary  to  illustrate  this  case. 

Upon  the  trial  in  the  circuit  court,  the  judge,  as  we  think, 
properly  ruled  that  the  burden  of  proof  was  on  the  defend- 
ants, who  are  the  appellants  here,  and  at  the  close  of  their 
testimony  sustained  the  motion  made  by  appellee  for  a 
peremptory  instruction  to  the  jury  to  find  for  her  in  the  sum 
of  $1,000,  which  they  did.  Appellants'  motion  for  a  new  trial 
being  overruled,  they  have  appealed  to  this  court.  The  cor- 
rectness of  t^is  ruling  of  the  circuit  judge,  under  the  prin- 
ciples enunciated  in  the  Somerset  National  Banking  Co.'s 
Rec'r  V.  Napier  Adams,  depends  upon  the  question  as  to 
whether  or  not  the  appellants  established  the  contract  of  pur- 


490  STOCK   AND    STOCKHOLDERS  [vOL  V 

Somerset  Nat.  Banking  Co.'s  Receiver  v.  Brinkley 

chase  of  the  stock  in  question  by  appellee  of  the  appellant 
bank. 

After  the  organization  of  the  Somerset  National  Banking 
Company,  the  appellee,  Susie  Brinkley,  entered  into  negotia- 
tions with  its  officers,  looking  to  the  purchase  of  lo  shares  of 
stock.  She  had  on  deposit  in  the  bank  $1,265.  No  contract 
for  the  purchase  of  the  stock  was  finally  consummated  by 
appellee,  although  the  matter  was  discussed  between  her  and 
the  bank  officers.  The  talk  that  she  had  concerning  the  stock 
was  with  R.  G.  Hail,  the  teller  and  cashier.  Mr.  Hail  was 
introduced  as  a  witness  for  appellants,  and  on  cross-examina- 
tion said  there  was  no  agreement  between  him  and  appellee 
as  to  the  number  of  shares  that  she  would  take,  and  made  it 
perfectly  clear  that  there  was  no  contract  for  the  sale  of  the 
stock  closed  between  him  and  appellee;  but  he  says  that, 
after  his  conversation  with  appellee,  her  brother-in-law,  W. 
F.  Tomlinson,  told  him  that  she  would  take  10  shares,  and 
that  he  settled  the  matter  with  Mr.  Tomlinson.  Mr.  Tomlin- 
son was  also  introduced  as  a  witness  by  appellants,  and 
admitted  that  he  told  R,  G.  Hail  that  his  sister-in-law  would 
take  the  10  shares  of  stock,  but  said  that  he  had  no  authority 
from  her  to  close  the  contract,  and  that  he  was  not  her  agent 
in  any  way,  and  had  no  right  to  act  for  her;  that  the  talk  he 
had  with  her  concerning  the  stock  was  just  a  family  matter, 
and  when  he  told  Hail  that  she  would  take  the  stock  he 
assumed  that  she  would  accept  his  advice  in  the  matter.  The 
evidence  did  not  show  that  the  appellee  ever  knew  that  the 
contract  was  closed,  or  that  her  money  had  been  taken  to  pay 
for  the  stock  in  question,  or  that  a  certificate  for  it  had  been 
issued  to  her.  It  was  never  delivered,  and  there  was  a  total 
failure  to  show  that  she  ever  made  any  contract  with  appel- 
lant bank  for  the  purchase  of  the  stock,  or  authorized  any  one 
so  to  do  for  her,  or  that  she  ever  knew  that  her  name  was  on 
the  stockbook. 

We  think  the  court  properly  instructed  the  jury  at  the  close 
of  the  appellants'  testimony  to  find  for  the  appellee.  Where- 
fore the  judgment  is  affirmed. 
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Havens  v.   Bank  of  Tarboro  et  al. 

{Supreme  Court  of  North  Carolina,  March  24,  1903.) 

[43  S.  E.  Rep.  639.] 

Banks — Pledge  of  Spurious  Stock  by  Cashier. 

Where  the  president  of  a  bank,  the  stock  of  which  had  been  fully 
issued,  signed  blank  certificates  of  the  bank's  stock,  which  were  left 
in  the  custody  of  the  bank's  cashier,  and  such  cashier  fraudulently 
filled  up  and  countersigned  one  of  such  certificates  to  himself,  which 
he  pledged  to  plaintiff  as  security  for  a  loan,  and  plaintiff  had  no 
knowledge  that  the  certificate  was  spurious,  on  the  cashier's  failure 
to  pay  the  loan  the  bank  was  liable  to  plaintiff  for  the  value  of  the 
stock. 
Same — Same — Notice  to  Pledgee. 

The  fact  that  the  stock  was  issued  in  the  name  of  the  cashier,  and 
indorsed  by  him  in  blank,  and  recited  that  it  was  transferable  only 
on  the  books  of  the  bank,  was  not  notice  to  plaintiff  of  the  fraudu- 
lent issuance  of  the  stock. 

Appeal  from  Superior  Court,  Edgecombe  County;  Winston, 
Judge. 

Action  by  Lucy  E.  Havens  against  the  Bank  of  Tarboro 
and  others.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals.     Reversed. 

This  action  was  brought  by  the  plaintiff  to  recover  the 
value  of  a  certificate  for  13  shares  of  stock,  which  she  alleged 
was  issued  by  the  defendant  to  James  G.  Mehegan,  and  which 
she  received  from  him  as  collateral  security  for  a  loan  of 
$500.  The  case  was  tried  in  the  court  below  upon  certain 
facts,  which  were  agreed  upon  by  counsel  for  the  parties,  and 
submitted  to  the  court  for  its  decision,  the  said  facts  being  as 
follows: 

"(i)  That  the  defendant  bank  was  organized  under  act  of 
General  Assembly  in  the  spring  of  1895  for  the  conduct  of  a 
general  banking  business  in  Tarboro,  N.  C. 

''(2)  That  the  defendant  bank  organized  by  the  election  of 
John  F.  Shackelford  president,  and  the  defendant  J.  G. 
Mehegan  cashier;  that  said  Shackelford  has  served  con- 
tinuously since  then  as  president,  and  said  Mehegan  served  as 
cashier  until  the  month  of  October,  1897. 

"(3)  That  it  was  provided  by  the  act  of  incorporation  of 
said  bank  that  the  capital  stock  thereof  should  not  be  less 
than  twenty-five  thousand  dollars,  in  shares  of  one  hundred 
dollars  each,  with  authority  to  increase  the  same  to  an 
amount  not  exceeding  two  hundred  and  fifty  thousand  dollars, 
and  that  the  stockholders  therein  should  have  the  authority  to 
adopt  such  by-laws  and  regulations  for  the  government  of  said 
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bank  as  they  might  deem  necessary  and  proper;  that  said  act 
of  incorporation  (chapter—,  Priv.  Laws  1895)  is  made  part  of 
this  agreed  state  of  facts.  (The  same  need  not  be  printed, 
but  the  bound  volume  may   be  used  in   the  Supreme  Court.) 

"(4)  That  the  stockholders  of  said  bank  thereafter  adopted 
the  following  by-law  and  regulation  in  regard  to  the  issuing  of 
certificates  of  stock  therein,  to  wit:  'Certificates  of  stock, 
signed  by  the  president  and  cashier,  may  be  issued  to  stock- 
holders, and  the  certificates  shall  state  on  the  face  thereof 
that  the  stock  is  transferable  only  on  the  books  of  the  bank, 
and  when  the  stock  is  transferred  the  certificate  thereof  shall 
be  returned  to  the  bank,  and  canceled  and  preserved,  and 
new  certificates  issued.  But  no  certificate  shall  be  delivered 
to  any  stockholder  until  his  stock  is  fully  paid.  Upon  the 
payment,  however,  of  the  first  assessment  of  40  per  cent,  of 
said  stock  the  same  shall  be  issued  in  the  name  of  each  share- 
holder as  he  shall  have  subscribed  for  the  same,  and  retained 
by  the  bank  until  the  same  is  fully  paid.  There  shall  be 
issued  to  said  stockholders  a  certificate  certifying  the  number 
of  shares  of  capital  stock  that  said  shareholder  is  entitled  to 
upon  the  payment  of  the  remaining  60  per  cent,  of  the  par 
value  of  said  stock,  which  certificate  shall  state  in  its  face  the 
amount  paid  on  said  stock,  and  shall  be  assignable  and  trans- 
ferable in  the  same  manner  as  herein  provided  for  capital 
stock,  and  shall  be  signed  by  the  president  and  cashier.' 

"(5)  That  the  plaintiff  had  no  knowledge  of  the  provisions 
of  the  foregoing  by-law  and  regulation,  other  than  such  as  was 
derived  from  the  certificate  of  stock  assigned  to  her  by  James 
G.  Mehegan,  as  hereafter  stated. 

"(6)  That  John  F.  Shackelford  signed  a  number  of  blank 
certificates  like  that  in  question,  as  president  of  the  bank,  to 
be  filled  out  in  the  name  of  the  purchaser  when  called  for, 
and  placed  them  in  the  safe  of  the  bank,  which  was  under  the 
control  of  the  defendant  Mehegan,  the  bank  cashier,  to  be 
held  as  set  out  in  fact  4;  that  the  said  Mehegan  filled  out, 
signed,  and  issued  to  himself  one  of  these  certificates  which 
the  president  had  previously  signed  in  blank;  and  that  the 
said  Mehegan  did  this  without  the  knowledge  of  any  other 
officer  of  the  bank  than  himself,  and  without  the  knowledge 
of  any  other  person,  without  having  paid  the  said  bank  any- 
thing for  the  said  certificate. 

"(7)  That  on  the  22d  day  of  November,  1895,  the  defendant 
James  G.  Mehegan  individually  borrowed  of  the  plaintiff  the 
sum  of  five  hundred  dollars,  and  in  evidence  thereof  executed 
his  promissory  note  for  the  repayment  of  the  same  cme  year 
after  date,  with  interest  payable  quarterly,  and  as  collateral 
security  for  the  payment  of  the  said  note  the  said  Mehegan 
assigned  by  written  indorsement,  and  delivered  to  the  plain- 
tiff, the  said  stock  certificate,  which,  with  the  indorsement 
thereon,  is  in  the  following  language: 
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•'  'Number  lo.  Shares  13. 

"  'The  Bank  of  Tarboro, 
"  'Tarboro,   N.  C. 
"  'This   certifies   that    Jas.   G.   Mehegan  is    the   owner   of 
thirteen  shares  of  the  capital  stock  of 

"  'The  Bank  of  Tarboro, 
transferable  only  on  the  books  of  the  corporation  in  person  or 
by  attorney  on  surrender  of  this  certificate. 

"  'In  witness  whereof,  the  President  and  Cashier  have  here- 
unto subscribed  their  names  and  caused  the  corporate  seal 
to  be  hereto  affixed  at  Tarboro,  N.  C,  this  22ddayof  Novem- 
ber, 1895. 

"  'John  F.  Shackelford,  President. 
"  'Jas.  G.  Mehegan,  Cashier,' 

"That  there  appeared  on  the  back  of  said  certificate  the 
following  entries  and  indorsements,  to  wit: 

"  'This  certificate  is  subject  to  an  assessment  of  60  per 
cent.,  payable  on  call  of  Board  of  Directors. 

"'Jas.  G.  Mehegan,  Cashier.' 

"  'For  value  received  *  *  *  hereby  sell  and  transfer 
and  assigned  to  *  *  *  the  shares  of  stock  within  men- 
tioned, and  hereby  authorize  *  *  *  to  make  the  nec- 
essary transfer  on  the  books  of  the  corporation. 

"  'Witness  *     *      *     hand    and    seal,    this day   of 

,  189-.  "'Jas.  G.  Mehegan.' 

"(8)  That  said  certificate  of  stock,  assigned  as  aforesaid, 
was  taken  from  the  stock  certificate  book  of  the  said  bank, 
and  this  is  the  only  stock  book  we  had  in  the  bank. 

"(9)  That  the  said  loan  of  five  hundred  dollars  was  made 
by  the  plaintiff  upon  the  faith  and  credit  of  the  said  cer- 
tificate of  thirteen  shares  of  the  capital  stock  in  said  bank, 
and  in  the  full  confidence  and  belief  that  the  said  certificate 
of  stock  was  in  all  respects  genuine  and  valid,  and  without 
notice  of  any  irregularity  or  fraud  in  the  issuance  of  the  same. 

"(10)  That  the  defendant  James  G.  Mehegan  is  wholly 
insolvent. 

"(11)  That  the  plaintiff  made  demand  upon  the  defendant 
bank  to  authorize  and  effect  the  transfer  of  the  said  certificate 
of  stock  upon  the  proper  book  of  said  bank  according  to  its 
by-laws,  but  said  bank  refused  this  demand,  insisting  that  this 
certificate  was  spurious  and  void. 

"(12)  That  said  certificate  of  stock  assigned  to  the  plaintiff 
by  the  defendant  Mehegan  as  aforesaid  has  never  been  trans- 
ferred on  the  books  of  the  bank  to  the  plaintiff. 

"(13)  That  the  amount  due  the  plaintiff  on  the  note  of  the 
defendant  Mehegan,  for  which  said  certificate  of  stock  was 
assigned  as  collateral  security,  was,  on  October  27,  1902, 
^538.63,  and  the  cash  value  of  the  said  certificate  of  stock  at 
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the  time  it  was  assigned  to  the  plaintiff,  had  it  been  genuine, 
was  more  than  sufficient  to  cover  that  amount." 

Gilliam  &  Gilliam,  for  appellant. 

John  L.  Bridgets,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  It  appears  in  this 
case  that  the  bank  was  fully  authorized  by  its  charter  to  issue 
the  certificate  of  stock  in  question,  and  that,  so  far  as  the 
face  of  the  certificate  shows,  it  was  issued  in  accordance  with 
the  provisions  of  the  charter  and  the  by-laws  and  regulations. 
The  plaintiff  loaned  the  money  in  the  faith  and  confidence 
that  the  certificate  of  stock,  which  had  all  the  appearances  of 
being  genuine,  would  constitute  a  valid  and  unimpeachable 
security  in  hsr  hands  for  the  money  borrowed  by  Mehegan; 
and  we  think  that,  upon  well-established  principles,  she  had 
the  right  to  so  regard  it,  and  that  the  bank  must  pay  to  her 
the  value  of  the  stock,  not  exceeding  the  amount  of  the  debt, 
although  it  was  in  fact  issued  without  the  authority  and  con- 
trary to  the  bank's  instructions,  and  in  fraud  of  its  rights. 
The  president  and  secretary  signed  several  blank  certificates, 
and  they  were  then  left  with  the  cashier,  Mehegan,  to  be  filled 
out  in  the  name  of  the  purchasers  of  the  stock  when  called  for 
by  them.  The  fact  that  they  were  signed  by  the  president 
gave  Mehegan,  the  cashier,  the  power  to  commit  the  fraud, 
but  the  opportunity  to  issue  the  spurious  certificate  was 
afforded  by  the  negligent  act  of  the  corporation  in  leaving  the 
bank  certificates  with  Mehegan,  who  thereby  acquired  full  con- 
trol over  them,  and  the  bank  has  thus  become  the  author  of 
the  fraud,  and  the  victim  of  its  own  misplaced  confidence. 
But  should  the  plaintiff,  an  innocent  holder,  be  caused  to  suffer 
for  what  the  bank  itself  made  it  possible  for  him  (Mehegan) 
to  do.''  We  think  not.  The  decision  of  the  case  must  turn 
upon  the  application  of  a  simple  and  just  principle  of  the 
law  to  its  facts.  ''Whenever  one  of  two  innocent  parties 
must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it."  Lick- 
barrow  V.  Mason,  2  T.  R.  70.  It  is  well  said  by  Lord  Holt 
in  Hern  v.  Nichols,  i  Salk.  289:  "For,  seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that 
employs  and  puts  a  trust  and  confidence  in  the  deceiver 
should  be  a  loser  than  a  stranger."  "Where  one  of  two  per- 
sons must  suffer  loss  by  the  fraud  or  misconduct  of  a  third 
person,  he  who  first  reposed  a  confidence,  or  by  his  negligent 
conduct  made  it  possible  for  the  loss  to  occur,  must  bear  the 
loss."     R.  R.  V.  Kitchin,  91  N.  C.  44- 

The  principle  has  a  striking  illustration  in  the  case  of 
agency,  and  has  been  extended  to  the  acts  of  agents  of  cor- 
porations,   as   we  will   presently  see.     "The  rule  has   been 
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established,  and  may  now  also  be  stated  as  an  indisputable 
principle,  that  a  corporation  is  responsible  for  the  acts  and 
negligence  of  its  agents  while  engaged  in  the  business  of  the 
agency,  to  the  same  extent  and  under  the  same  circumstances 
that  a  natural  person  is  chargeable  with  the  acts  and  negli- 
gence of  his  agent;  and  'there  can  be  no  doubt,' says  Lord 
Chancellor  Cranworth  in  Ranger  v.  Railway  Co.,  5  H.  L. 
Cases,  86,  ^7,  'that,  if  the  agents  employed  conduct  them- 
selves fraudulently,  so  that,  if  they  had  been  acting  for  pri- 
vate employers,  the  person  for  whom  they  were  acting  would 
have  been  affected  by  their  fraud,  the  same  principles  must 
prevail  where  the  principal  under  whom  the  agent  acts  is  a 
corporation.'  "  R.  R.  v.  Schuyler,  34  N.  Y,  50  There  is  no 
good  reason  for  holding  that  this  bank  is  not  legally  responsi- 
ble for  the  fraudulent  acts  of  the  cashier,  Mehegan,  upon  the 
ground  that  at  the  time  he  delivered  the  certificate  to  the 
plaintiff  he  was  not  in  the  performance  of  his  master's  busi- 
ness, but  was  acting  for  and  in  behalf  of  himself,  and  outside 
the  scope  of  his  agency.  This  would  be  true  as  to  all 
fraudulent  acts  and  as  to  all  acts  done  not  strictly  within  the 
line  of  duty.  The  correct  principle  is  that  it  will  be  quite 
sufficient  to  charge  the  employer  with  the  liability  if  all  the 
acts  of  the  employee  are  done  within  the  apparent,  though 
not  real,  scope  of  his  agency.  In  the  case  of  Railroad  v. 
Bank,  60  Md.  36,  where  the  question  is  fully  discussed,  the 
court  uses  this  language:  "It  may  be  conceded,  and  was 
doubtless  the  case,  that  the  agent  had  no  authority  in  fact  to 
issue  such  certificate;  he  had  no  real  authority,  as  between 
himself  and  his  principal,  of  other  parties  conusant  of  the 
facts,  for  doing  the  particular  acts  complained  of.  But  the 
company,  by  its  own  act,  and,  as  it  turned  out,  misplaced 
confidence,  placed  the  agent  in  the  position  to  do  and  procure 
to  be  done  that  class  of  acts  to  which  the  particular  act  in 
question  belongs;  and  in  such  case,  where  the  particular 
act  in  question  is  done  in  the  name  of.  and  apparently  in  be- 
half of,  the  principal,  the  latter  must  be  answerable  to  inno- 
cent parties  for  the  manner  in  which  the  agent  has  conducted 
himself  in  doing  the  business  confided  to  him.  Upon  no 
other  principle  coold  the  public  venture  todeal  with  an  agent. 
In  such  case  the  apparent  authority  must  stand  as  and  for 
real  authority."  And  again:  "Where  he  issued  such  a  cer- 
tificate, and  delivered  it  to  a  third  party,  who  acted  without 
knowledge,  and  in  good  faith,  paying  value  for  it,  such  party 
had  the  right  to  act  upon  the  presumption  that  the  represen- 
tations of  such  certificate  were  truthful,  and  not  false  and 
fraudulent.  Having  confided  to  him  the  said  trust  of  executing 
the  business,  the  agent  was  held  out  to  the  public  as  com- 
petent, faithful,  and  worthy  of  confidence;  and,  though  he 
deceived  both  his   principal  and   the   public   by  forging  and 
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issuing  false  certificates,  it  is  but  reasonable  that  the  principal, 
who  placed  him  in  the  position  to  perpetrate  the  wrong, 
should  bear  the  loss." 

But  a  decision  was  made  upon  substantially  the  same  facts 
that  we  have  in  this  case  in  favor  of  the  holder  of  such  a 
certificate  in  the  case  of  Titus  v.  Railroad,  6i  N.  Y.  237,  in 
which  it  was  held  that:  "Where  the  treasurer  of  a  corpora- 
tion, upon  the  faith  and  pledge  as  collateral  of  spurious  cer- 
tificates, drawn  up  and  executed  in  the  form  and  manner 
prescribed  by  the  by-laws  (signature  of  the  president  having 
iDeen  negligently  affixed),  purporting  on  its  face  to  be  of  stock 
owned  by  the  treasurer,  obtained  a  loan  of  one  acting  in  good 
faith  and  in  ignorance  of  the  fraud,  there  being  nothing  upon 
the  face  of  the  certificate  to  notify  the  lender  of  any  defect  in 
the  title,  the  corporation  is  liable  to  the  holder  for  the  value 
of  the  stock,  if  the  stock  of  the  company  had  been  issued  up  to 
the  full  limit  fixed  by  the  charter."  The  case  of  Titus  v. 
Railroad,  supra,  has  been  cited  with  approval  in  many  courts 
in  this  country,  and  the  principles  therein  stated  and  applied 
meet  with  our  unqualified  approval  as  being  those  most  con- 
sonant with  reason  and  justice,  and  we  do  not  see  why  it  should 
not  be  decisive  of  this  case.  Among  the  many  cases  sustain- 
ing the  principle  of  that  decision  we  cite  the  following:  Hol- 
brook  V.  N.  J.  Z.  Co.,  57  N.  Y.  616;  Bank  v.  Railroad,  30 
Conn.  231;  Allen  v.  Railroad  (Mass.)  22  N.  E.  917,  i;  L.  R.  A. 
716.  15  Am.  St.  Rep.  185;  Craft  v.  Railroad,  150  Mass.  2co, 
22  N.  E.  917.  5  L.  R.  A.  716.  15  Am.  St.  Rep.  185;  Bank  v. 
Ferry  Co.  (N.  Y.)  33  N.  E.  378,  19  L.  R,  A.  331,  33  Am.  St. 
Rep.  712;  Bank  V.  Kurtz,  99  Pa.  349,  44  Am.  Rep.  112;  M. 
B.  Co.  V.  Harned  (C.  C.)  27  Fed.  486;  Railroad  v.  Bank 
(Ohio)  47  N.  E.  249,  43  L.  R.  A.  ^^^\  Clark  on  Corporations, 
438;  Mechem  on  Agency,  §  7i7- 

We  do  not  think  there  was  anything  in  the  face  of  the  cer- 
tificate to  cause  the  plaintiff  to  suspect  any  fraud  when  she 
took  it  as  collateral  security  for  the  loan  to  Mehegan.  The 
mere  fact  that  it  was  issued  in  the  name  of  Mehegan,  we  have 
seen,  was  not  sufScient  for  this  purpose,  and  the  requirement 
that  it  should  be  transferable  on  the  books  of  the  bank  can- 
not, in  our  opinion,  have  any  such  effect.  As  the  principle 
governing  in  such  cases  is  so  clearly  and  forcibly  stated  in  the 
case  of  McNeil  v.  Bank.  7  Am.  Rep.  341,  we  quote  at  length 
from  that  decision:  "The  mere  possession  of  chattels,  by 
whatever  means  acquired,  if  there  be  no  other  evidence  of 
property  or  authority  to  sell  from  the  true  owner,  will  not 
enable  the  possessor  to  give  a  good  title.  But  if  the  owner 
intrusts  to  another  not  merely  the  possession  of  the  property, 
but  also  written  evidence,  over  his  own  signature,  of  title 
thereto,  and  of  an  unconditional  power  of  disposition  over  it, 
the  case  is  vastly  different.     There  can  be  no  occasion  for  the 
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delivery  of  such  documents,  unless  it  is  intended  that  they 
shall  be  used,  either  at  the  pleasure  of  the  depositary,  or 
under  contingencies  to  arise.  If  the  conditions  upon  which 
this  apparent  right  of  control  is  to  be  exercised  are  not 
expressed  on  the  face  of  the  instrument,  but  remain  in  con- 
fidence between  the  owner  and  the  depositary,  the  case  can- 
not be  distinguished  in  principle  from  that  of  an  sgent  who 
receives  secret  instructions  qualifying  or  restricting  an 
apparently  absolute  power.  *  *  *  j^  y^ag  Q^iy  necessary 
to  a  valid  transfer  as  between  the  parties  that  the  assignment 
and  power  should  be  in  writing.  The  common  practice  of 
passing  the  title  to  stock  by  delivery  of  the  certificate  with 
blank  assignment  and  power  has  been  repeatedly  shown  and 
sanctioned  in  cases  which  have  come  before  our  courts. 
*  *  *  It  has  also  been  settled  by  repeated  adjudications 
that,  as  between  the  parties,  the  delivery  of  the  certificate, 
with  assignment  and  power  indorsed,  passes  the  entire  title, 
legal  and  equitable,  in  the  shares,  notwithstanding  that  by 
the  terms  of  the  charter  or  by-laws  of  the  corporation  the 
stock  is  declared  to  be  transferable  only  on  its  books;  that 
such  provisions  are  intended  solely  for  the  protection  of  the 
corporation,  and  can  be  waived  or  asserted  at  its  pleasure, 
and  that  no  effect  is  given  to  them  except  for  the  protection 
of  the  corporation;  that  they  do  not  incapacitate  the  share- 
holder from  parting  with  his  interest;  and  that  his  assign- 
ment, not  on  the  books,  passes  the  entire  legal  title  to  the 
stock,  subject  only  to  such  liens  or  claims  as  the  corporation 
may  have  upon  it,  and  excepting  the  right  of  voting  at  elec- 
tions. *  *  *  By  omitting  to  register  his  transfer,  the 
holder  of  the  certificate  and  power  fails  to  obtain  the  right  to 
vote,  and  may  lose  his  stock  by  a  fraudulent  transfer  on  the 
books  of  the  company,  by  the  registered  holder,  to  a  bona  fide 
purchaser.  But  in  this  respect  he  is  in  a  condition  analogous 
to  that  of  the  holder  of  an  unrecorded  deed  of  land,  and  pos- 
sesses a  no  less  perfect  title  as  against  theassignor  and  others. 
And  he  would  have  an  action  against  the  corporation  for 
allowing  such  a  transfer  in  violation  of  his  rights.  He  also 
takes  the  risk  of  the  collection  of  dividends  by  his  assignor,  or 
of  any  lien  the  corporation  may  have  on  the  shares.  But  in 
other  respects  his  title  is  complete.  The  holder  of  such  a 
certificate  and  power  possesses  all  the  external  indicia  of  title 
to  stock,  and  an  apparently  unlimited  power  of  disposition 
over  it.  He  does  not  appear  to  have,  as  is  said  in  some  of 
the  authorities  cited  concerning  the  assignee  of  a  chose  in 
action,  a  mere  equitable  interest,  which  is  said  to  be  notice 
to  all  persons  dealing  with  him  that  they  take  subject  to  all 
equities,  latent  or  otherwise,  of  third  parties,  but  apparently 
the  legal  title  and  the  means  of  transferring  such   title   in  the 
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most  effectual  manner.  Such,  then,  being  the  nature  and 
effect  ot  the  documents  with  which  the  plaintiff  intrusted  his 
brokers,  what  position  does  he  occupy  toward  persons  who, 
in  reliance  upon  those  documents,  have  in  good  faith 
advanced  money  to  the  brokers  or  their  assigns  on  a  pledge 
of  the  shares?  When  he  asserts  his  title,  and  claims  as  against 
them  that  he  could  not  be  deprived  of  his  property  without 
his  consent,  cannot  he  be  truly  answered  that  by  leaving  the 
certificate  in  the  hands  of  his  brokers,  accompanied  by  an 
instrument  bearing  his  own  signature,  which  purported  to  be 
executed  for  a  consideration,  and  to  convey  the  title  away 
from  him,  and  to  empower  the  bearer  of  it  irrevocably  to  dis- 
pose of  the  stock,  he  in  fact  'substituted  his  trust  in  the 
honesty  of  his  brokers  for  the  control  which  the  law  gave 
him  over  his  own  property,'  and  that  the  consequence  of  a 
betrayal  of  that  trust  should  fall  upon  him  who  reposed  it, 
rather  than  upon  innocent  strangers,  from  whom  the  brokers 
were  thereby  enabled  to  obtain  their  money."  See,  also, 
Loring  v.  Salisbury  Mills,  12s  Mass.  150;  Leyson  v.  Davis 
(Mont.)  42  Pac.  ^^^,  31  L-  R-  A.  429;  Stone  v.  Hackett,  12 
Gray,  231. 

The  text-writers  are  equally  explicit  in  stating  the  doctrine. 
Morawetz.  Private  Corporations,  §  185,  says:  *By  general 
mercantile  usage,  shares  in  a  corporation  are  assignable  by 
indorsement  and  delivery  of  the  certificate  issued  to  the 
owner  as  evidence  of  his  rights.  It  is  well  settled  that,  after 
a  certificate  for  shares  has  been  indorsed  by  the  holder  with 
an  assignment  and  power  of  attorney  to  execute  a  transfer 
upon  the  stock-books,  the  name  of  the  transferee  and  attorney 
being  left  blank,  the  certificate  thus  indorsed  may  be  passed 
from  hand  to  hand,  and  the  last  holder  will  be  entitled  to  fill 
up  the  assignment  and  power  of  attorney,  and  complete  the 
transfer  by  entry  upon  the  books  of  the  company.  Stock 
certificates  of  all  kinds  have  been  constructed  in  a  way  to 
invite  the  confidence  of  business  men,  so  that  they  have  be- 
come the  basis  of  commercial  transactions  in  all  the  large 
cities  of  the  country,  and  are  sold  in  open  market,  the  same 
as  other  securities.  Although  neither  in  form  nor  character 
negotiable  paper,  they  approximate  to  it  as  nearly  as  prac- 
ticable. If  we  assume  that  the  certificates  in  question  are 
not  different  from  those  in  general  use  by  corporations — and 
the  assumption  is  a  safe  one— it  is  easy  to  see  why  invest- 
ments of  this  character  are  sought  after  and  relied  upon.  No 
better  form  could  be  devised  to  assure  the  purchaser  that  he 
can  buy  with  safety.  He  is  told,  under  the  seal  of  the  cor- 
poration, that  the  shareholder  is  entitled  to  so  much  stock, 
which  can  be  transferred  on  the  books  of  the  corporation  in 
person  or  by  attorney,  when  the  certificates  are  surrendered, 
but   not   otherwise.     This   is    a   notification   to   all   persons 
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interested  to  know  that  whoever  in  good  faith  buys  the  stock, 
and  produces  to  the  corporation  the  certificate,  regularly 
assigned,  with  power  to  transfer,  is  entitled  to  have  the  stock 
transferred  to  him.  And  the  notification  goes  further,  for  it 
assures  the  holder  that  the  corporation  will  not  transfer  the 
stock  to  any  one  not  in  possession  of  the  certificate." 

It  follows,  therefore,  from  the  application  of  these  prin- 
ciples, which  are  sustained  by  the  highest  authority,  that  the 
plaintiff  was  not  notified  in  any  way  by  the  certificate  itself 
that  it  had  not  been  regularly  issued;  nor  was  there  anything 
on  its  face  calculated  to  arouse  suspicion  or  inquiry,  and  to 
put  her  on  her  guard.  She  was,  therefore,  as  between  the 
bank  and  herself,  the  bona  fide  holder  for  value  of  the  cer- 
tificate, with  an  unimpeachable  title  thereto;  and,  if  the  cer- 
tificate was  not  an  overissue  of  stock,  she  is  entitled  to  a 
transfer  of  it  on  the  books  of  the  bank,  and  to  a  new  cer- 
tificate; and,  if  the  stock  of  the  bank  has  been  issued  to  the 
full  limit  authorized  at  the  time — which  appears  to  be  the 
case  from  the  facts  agreed — she  is  entitled  to  recover  its  value 
of  the  defendant.  Bank  v.  Lanier,  ii  Wall.  369,  20  L.  Ed. 
172. 

The  defendants'  counsel,  in  his  argument  before  us,  relied 
on  the  case  of  Moores  v.  Bank,  iii  U.  S.  156,  4  Sup.  Ct.  345, 
28  L.  Ed.  385.  That  case  is  quite  different  from  ours,  in  that 
the  cashier  agreed  to  give  the  plaintiff  in  that  suit  a  certificate 
of  stock  which  he  alleged  had  been  issued  to  himself,  whereas 
he  deposited  with  the  plaintiff  one  in  her  own  name;  and  the 
court  attached  great  importance  to  this  fact,  and  held  that  it 
was  notice  to  her,  and  rather  intimated  that,  if  the  stock  had 
been  issued  in  the  cashier's  name,  the  decision  would  have 
been  the  other  way.  The  defendants'  counsel  also  relied  on 
the  case  of  Farrington  v.  Railroad,  150  Mass.  406,  23  N.  E. 
109,  5  L.  R.  A.  849,  11;  Am.  St.  Rep.  222,  but  upon  examina- 
tion of  the  facts  of  that  case  we  find  that  they  are  sub- 
stantially the  same  as  those  in  the  case  of  Moores  v.  Bank, 
supra.  We  think  that  those  cases  can  easily  be  distinguished 
from  the  one  at  bar,  but,  if  they  cannot  be,  we  would  refuse 
to  follow  them,  as  we  believe  that  the  principles  we  have  laid 
down  as  those  which  should  control  the  decision  of  this  case 
are  perfectly  sound,  and  in  full  accord  with  reason  and  right. 
We  are  of  the  opinion  that  the  adoption  of  any  other  prin- 
ciple as  applicable  to  such  a  case  would  seriously  impair  the 
integrity  of  business  transactions,  and,  by  destroying  public 
confidence  in  such  securities,  would  prevent  the  free  and 
untrammeled  dealing  in  stock  certificates  and  other  paper  of 
a  like  kind,  which  is  so  essential  to  the  maintenance  of  their 
value  and  usefulness,  and  to  the  success  of  many  important 
and  legitimate  business  enterprises.  The  effect  of  a  contrary 
rule  would,  indeed,  be  very  baneful  and  far-reaching.     It  is 
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better  to  stand  by  the  old  and  familiar  principle,  and  place 
the  loss  upon  the  one  whose  negligent,  though  perhaps  inno- 
cent, act  brought  it  about. 

The  judgment  of  the  court  below  is  reversed,  and  judgment 
will  be  entered  in  that  court  for  the  plaintiff  in  accordance 
with  the  facts  agreed  upon  by  the  parties,  and  in  conformity 
with  the  principles  herein  set  forth.     Judgment  reversed. 
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Avery  et  al.  v.  Preston  Nat.  Bank. 

{Supreme  Court  of  Michigan,  March  2^,  1903.) 

[93  N.  W.  Rep.  1062.] 

Trust    Funds — Deposit     by     Trustee   Subsequently    Becoming    Mort- 
gagor's Receiver. 

A  trustee  in  a  mortg-age  for  the  benefit  of  certain  creditors,  includ- 
ing a  bank,  realized  under  the  mortgage,  and  deposited  the  proceeds 
in  the  bank  in  his  own  name,  and  subsequently  he  was  appointed 
receiver  for  the  mortgagor:  held  that,  as  between  the  receiver  and 
the  bank,  the  receiver  was  entitled  to  the  funds,  and  the  bank  could 
not  withhold  them  on  the  ground  that  they  were  a  trust  fund,  and 
really  belonged  to  the  bank. 
Jurisdiction. 

In  a  suit  by  the  executor  of  the  receiver   against    the    bank,    ques- 
tions as  to  the  disposition  of  the  fund    involved  in  the  accounting  of 
the  receiver's  successor  could  not  be  determined. 
Executors. 

The  executor  was  entitled  to  recover  the  fund  from  the  bank. 

Error  to  Circuit  Court,  Wayne  County;  Joseph  W. 
Donovan,  Judge. 

Suit  by  Elizabeth  H.  Avery  and  another,  as  executors  of 
the  last  will  and  testament  of  Darius  N.  Avery,  deceased, 
against  the  Preston  National  Bank.  From  a  judgment  for 
defendant,  plaintiffs  bring  error.     Reversed. 

Gray  &  Gray,  for  appellants. 

Geer  &  Williams  and  H.  R.  Martin,  for  appellee. 

HOOKER,  C.  J.  The  Clover  Condensed  Milk  Company 
was  a  corporation.  It  was  indebted  to  the  defendant.  Being 
embarrassed  pecuniarily,  three  of  its  stockholders  advanced 
$1,000  each,  and  two  mortgages  of  its  property  were  given  in 
trust  to  Darius  N.  Avery  to  secure  its  indebtedness.  All  ex- 
penses of  the  trustee  were  to  be  paid  first;  second,  the  $3, coo 
advanced;  third,  the  debt  to  the  defendant;  and,  afterwards, 
various  other  claims,  in  the  order  therein  named.  The 
trustee  took  immediate  possession  of  the  property,  and  pro- 
ceeded to  carry  on  the  business  until  the  ist  of  the  succeed- 
ing November — a  period  of  about  six  months — when  the 
property  was  sold.  He  deposited  the  proceeds  with  the  defend- 
ant in  his  own  name.  The  $3,000  loan  was  paid.  In  Novem- 
ber, 1898,  a  bill  was  filed  in  the  Wayne  circuit  by  the 
defendant,  alleging  the  insolvency  of  the  company;  that  the 
trustee  had  assets,  including  a  claim  then  in  litigation,  in  New 
York;  and  that  such  litigation  could  be  brought  to  an  end 
more  speedily  through   the   appointment    of   a   receiver.     It 


502  TRUST    FUNDS  [vOL  V 

Avery  v.  Preston  Nat.  Bank 

prayed  that  a  receiver  be  appointed  to  take  charge  of  and 
collect  the  assets.  Darius  N.  Avery  was  appointed  such  re- 
ceiver, and  it  is  claimed  that  the  entire  proceeding  was  with 
his  approval.  Darius  N.  Avery  died  on  May  2,  1899,  without 
having  rendered  a  final  account  as  trustee  or  receiver;  and  on 
February  24,  igoo,  George  E.  Avery  was  appointed  receiver, 
on  a  petition  filed  by  himself  and  co-executors  of  Darius  N. 
Avery.  He  filed  a  statement  of  account  in  the  chancery  case, 
and  the  matter  was  partially  heard.  Some  dispute  arose  over 
some  credits  claimed  by  the  receiver,  and  the  hearing  was 
continued  for  the  purpose  of  securing  further  evidence,  and  it 
is  still  pending.  The  plaintiffs,  as  executors,  afterwards 
demanded  from  the  defendant  payment  of  the  amount 
deposited;  and  this  was  refused  upon  the  claim  that  it  was  a 
trust  fund,  and  really  belonged  to  the  bank.  Thereupon  this 
action  was  brought  by  the  executors  to  recover  it. 

The  court  refused  to  consider  or  admit  evidence  of  the 
counterclaims,  upon  the  ground  that  the  court  of  chancery 
only  had  jurisdiction  of  the  accounting,  and  directed  a  verdict 
for  the  defendant  on  the  ground  that  this  money  constituted 
the  fund  of  an  unsettled  trust  in  the  control  of  a  court  of 
chancery,  and  that  the  executors  had  no   right  to  recover   it. 

The  plaintiffs  claim  (i)  that  the  transactions  of  the  con- 
densed milk  company  should  not  have  been  admitted; 
(2)  that  after  they  were  admitted  he  should  have  allowed 
plaintiffs  to  show  the  trustee's  disbursements  and  the  true 
balance;  (3)  that  a  verdict  should  not  have  been  directed  for 
the  defendant;  (4)  that  one  should  have  been  directed  for  the 
plaintiffs. 

At  the  time  of  the  death  of  Darius  N.  Avery  he  had  in  his 
custody  as  receiver  a  fund  which  he  deposited  with  this 
defendant.  This  created  the  relation  of  debtor  and  creditor 
between  them.  It  is  true  that  the  bank  had  an  interest  in  the 
fund,  but  it  had  no  right  to  appropriate  it  as  its  own  until  the 
court  should  make  an  order  for  its  distribution.  It  was  money 
in  the  custody  of  the  law,  as  between  the  receiver  and  the 
bank,  and  the  former,  as  between  them,  was  entitled  to  it. 
But  the  present  receiver  never  had  its  actual  custody.  It  was 
among  the  assets  of  his  predecessor,  and  he  was  entitled  to 
demand  and  receive  them  from  his  executor;  and,  the  fund 
being  susceptible  of  identification,  there  is  no  doubt  of  the 
receiver's  right  to  follow  it  and  claim  it  if  necessary.  He  had 
also  the  right  to  demand  it  of  the  representatives,  and  they 
had  the  right  to  take  the  fund  and  deliver  it  to  him  as  its 
proper  custodian.  The  defendant  had  no  right  to  withhold 
it. 

Counsel  cite  cases  which  are  thought  to  support  the 
defendant's  right,  as  cestui  que  trust,  to  apply  this  fund  to  its 
claim.     We  can  imagine  cases  where  a   trustee  might  defend 
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against  an  action  brought  against  him  by  a  trustee  on  the 
ground  that  he  was  entitled  to  the  fund,  as  he  might  in  some 
cases  recover  the  trust  fund  in  an  action  against  a  trustee. 
But  before  he  would  be  permitted  to  do  either,  it  would  be 
necessary  that  he  have  a  right  to  the  same.  Here  the  officer 
of  the  court  of  chancery  is  the  party  claiming  the  fund.  That 
court,  and  not  a  court  of  law,  must  first  determine  the  dispo- 
sition of  the  fund  which  is  in  its  custody.  We  cannot  try  the 
questions  involved  in  the  accounting  case.  Some  of  the  cases 
cited  relate  to  the  right  to  follow  a  trust  fund  where  it  can  be 
identified  against  general  creditors,  but  there  is  no  such  ques- 
tion necessarily  involved  here.  No  one  disputes  that  this  is 
such  a  fund,  and  subject  to  the  control  of  the  court  of 
chancery.  Presumably,  the  plaintiffs  seek  to  get  possession 
of  it,  that  they  may  turn  it  over  to  the  receiver;  thus  dis- 
charging the  liability  of  the  estate  in  whose  custody  it  is. 
We  are  of  the  opinion  that  the  court  erred  in  directing  a 
verdict  for  the  defendant.  The  judgment  is  reversed,  and  a 
new  trial  ordered.     The  other  justices  concurred. 
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Citizens'  Nat.  Bank  of  Kansas  City,  Mo.,  v.  Donnell. 

(Supreme  Court  of  Missouri,  March  4,  /90J.) 
[72  S.  W.  Rep.  925.] 

National  Banking  Act — Usury — Compounding  Interest. 

In  renewing  an  indebtedness,  interest  on  an  old  note  was  com- 
pounded every  six  months  and  included  in  the  new  note:  /leld  a  vio- 
lation of  Rev.  St.  1889,  g  5977  (Rev.  St.  1899,  §  3711),  providing  that 
interest  shall  not  be  compounded  oftener  than  once  a  year,  and  the 
section  of  the  national  banking  act  (Rev.  St.  U.  S.  |  5197  [U.  S, 
Comp.  St.  1901,  p.  3493]),  which  provides  that  a  national  bank  may 
charge  interest  at  the  rate  allowed  by  the  laws  of  the  state  in  which 
it  is  located,  and  no  more. 
Same — Same — Same — Renewal  Notes. 

In  renewing  an  indebtedness,  interest  at  the  rate  of  7  per  cent,  was 
charged  on  t-he  interest  due  on  an  old  note,  and  at  the  rate  of  12  per 
cent,  on  an  overdraft  of  defendant;  the  total  amount  being  included 
in  the  new  note:  /le/d,  that  there  having  been  no  written  agreement 
between  the  parties  as  to  the  rate,  which  in  Missouri  is  6  per  cent, 
in  the  absence  of  such  agreement,  the  transaction  was  usurious  under 
Rev.  St.  1899,  §  3706,  providing  that  parties  may  agree  in  writing  for 
the  payment  of  interest  not  exceeding  8  per  cent,  per  annum,  and 
under  the  section  of  the  national  banking  act  (Rev.  St.  U.  S.  §  5197  [U. 
S.  Comp.  St.  1901,  p.  3493])  providing  that  a  bank  created  under  the 
act  may  charge  interest  at  the  rate  allowed  by  the  laws  of  the  state 
where  the  bank  is  located,  and  no  more. 
Same — Same — Same — Same. 

Where  usurious  interest  on  an  old    debt    is    included    in    a  renewal 
note,  the  fact  that  such    note    bears    interest  at  a   legal  rate  does  not 
purge  the  transaction  of  usury. 
Usury — Overdrafts. 

The  fact  that  the  amount  of  defendant's  existing  overdrafts  on 
plaintiff,  together  with  the  interest  charged  thereon,  were  from  time 
to  time  more  than  equaled  by  the  money  received  by  him  from  plain- 
tiff at  the  time  his  loans  were  increased,  furnished  no  justification  or 
excuse  for  charges  of  interest  on  such  overdrafts  in  excess  of  the  rate 
allowed  by  the  laws  of  this  state. 
Application  of  Payments. 

Where  a  general  pa3'ment  is  made  on  a  renewal  note,  which  includes 
usurious  interest  on  an  old  note,   it  must  be    applied  on  the  principal 
debt,  and  cannot  be  applied  on  such  usurious  interest. 
Debts — Locus  Penitentia. 

The  rule  that  there  is  a  locus  penitentia  for  a  creditor,  and  that  at 
any  time  before  entry  of  final  judgment  it  ma3'  consider  excessive 
interest  paid  as  paid  on  account  of  the  loan,  and  so  apply  it,  and 
lessen  the  principal,  does  not  apply  where  the  statute  declares  that 
such  taking  of  usurious  interest  forfeits  the  entire  interest,  as  pro- 
vided in  the  national  banking  act  (Rev.  U.  S.  ^  5198  [U.  S.  Comp. 
St.  1901,  p.  3493]). 
Usury — Forfeiture  of  Interest. 

Where  a  renewal  note  included  the  principal  of  a  former  note,  with 
usurious  interest  thereon,  and  also  unlawful  interest  charges  on  cer- 
tain overdrafts,  and  the  long  account  between  the  parties  was  one 
continuous   transaction,    the    entire    transaction    was    affected    with 
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usury  from  the  time  that  any  item  thereof  became  tainted,  and  sub- 
jected the  payee  to  a  forfeiture  of  the  entire  interest  on  the  former 
note  and  on  the  overdrafts,  under  the  section  of  the  national  banking 
act  (Rev.  St.  U.  S.  §  5198  [U.  S.  Comp.  St.  1901,  p.  3493])  providing 
that  the  charging  of  such  excessive  interest  shall  be  deemed  a  for- 
feiture of  the  entire  interest  which  the  note  carries  with  it. 

In  Banc.  Appeal  from  Circuit  Court,  Jackson  County;  E. 
P.  Gates,  Judge, 

Action  by  the  Citizens'  National  Bank  of  Kansas  City,  Mo., 
against  M.  S.  C.  Donnell.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

After  the  issues  in  this  case  were  made  up,  the  court,  in 
pursuance  of  an  agreement  between  the  parties,  did  on  the 
15th  day  of  January,  i8q8,  make  an  order  referring  the  cause 
and  all  issues  therein  to  R.  E.  Ball,  Esq.,  an  attorney  of  the 
Kansas  City  bar,  as  referee,  to  hear  and  decide  all  the  issues 
therein,  who,  in  pursuance  of  said  order,  heard  the  evidence, 
made  a  finding  of  facts,  and  recommended  judgment  accord- 
ing to  that  finding.     He  found  the  facts  to  be  as  follows: 

"This  action  is  on  a  promissory  note  for  $20,000,  given  by 
the  defendant  to  the  plaintiff,  dated  April  29,  1896,  payable 
on  demand,  and  bearing  interest  at  the  rate  of  8  per  cent, 
per  annum  from  date  until  paid.  At  the  same  time  another 
note  for  the  sum  of  $2,000  was  given  by  the  defendant  to  the 
plaintiff,  payable  on  demand,  bearing  8  per  cent,  interest 
from  date.  A  suit  on  this  second  note  of  $2,000  is  now  pend- 
ing in  the  circuit  court  of  Carroll  county.  Mo.  The  defense 
asserted  in  this  suit  is  that  of  usury;  the  execution  and 
delivery  of  the  note  being  admitted.  As  collateral  security  to 
the  note  here  sued  on,  and  to  the  $2,000  note  mentioned,  the 
defendant  pledged  with  the  plaintiff  three  other  notes, 
secured  by  real  estate,  one  for  $12,000.  one  for  $6,000,  and 
one  for  $10,000.  Nothing  has  been  paid  or  realized  on  the 
securities  on  account  of  his  indebtedness,  except  the  sum  of 
$5,000,  received  by  the  plaintiff  on  January  26,  1898,  from  the 
sale  of  certain  collateral  property.  The  history  of  the 
indebtedness,  for  which  the  note  in  suit  and  the  $2,000  note 
mentioned  were  given,  is  as  follows:  On  the  29th  day  of 
October,  1892,  the  plaintiff,  at  the  request  of  the  defendant, 
purchased  a  note  made  by  the  defendant  and  Catherine 
Donnell,  spoken  of  in  the  testimony  as  the  'Mason  Note,'  pay- 
ing therefor  the  face  of  the  note  and  accrued  interest  up  to 
that  date,  and  the  defendant  paying  to  the  plaintiff  the 
amount  of  the  interest  then  due,  leaving  the  defendant 
indebted  to  the  plaintiff  on  account  of  said  note,  at  that  date, 
in  the  sum  of  $15,000.  This  note  was  overdue,  and  had  coupon 
interest  notes  attached  to  it  covering  the  interest  that  accrued 
before  maturity.  By  its  terms  it  bore  7  per  cent,  from 
maturity.     It  was   intended  by  the  parties,  at   the  time  of  its 
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purchase,  that  the  bank  should  only  take  and  hold  the  note 
temporarily  for  the  accommodation  of  the  defendant;  but 
time  went  on,  and  he  was  not  able  to  pay  the  note.  In  the 
meantime  he  carried  a  bank  account  with  the  plaintiff,  and 
on  July  12,  1895,  his  bank  account  was,  and  had  for  some  time 
prior  thereto  been,  overdrawn  several  hundred  dollars.  At 
that  time  defendant,  not  being  able  to  pay  either  his  over- 
draft or  the  Mason  note,  and  several  payments  of  interest  on 
the  latter  being  in  arrears,  arranged  with  the  plaintifi  to  give 
a  new  note,  covering  all  of  this  indebtedness  and  securing  a 
small  additional  loan.  On  that  date  he  executed  and  delivered 
to  the  plaintiff  his  note  for  $17, 1500,  payable  on  demand  and 
bearing  interest  at  the  rate  of  7  per  cent,  per  annum;  the 
overdraft  and  all  charges  for  interest  on  that  and  on  the  note 
being  embodied  in  the  new  note.  On  October  i,  1895,  he 
borrowed  the  sum  of  $2,500  from  the  plaintiff,  for  which  he 
gave  his  note,  payable  on  demand,  and  bearing  7  per  cent, 
interest  from  date  until  paid.  Nothing  further  was  done  be- 
tween the  parties  until  April  29,  1896,  when  the  defendant, 
being  overdrawn  at  the  bank  and  not  having  paid  either  of 
the  notes  mentioned,  or  any  interest  thereon,  made  a  new 
arrangement  with  the  officers  of  the  plaintiff  bank  to  give  new 
notes  covering  the  various  debts  then  ov/ing  by  him,  as  evi- 
denced by  the  former  notes  and  his  overdrawn  bank  account. 
According  to  the  computation  of  these  debts  and  the  interest 
as  made  at  the  time,  the  amount  of  the  new  notes  given  on 
April  29,  1896,  was  as  stated:  One  note  for  $20, 000,  being  the 
one  here  sued  on,  and  another,  for  $2,000,  being  the  note  sued 
on  in  the  action  now  pending  in  the  circuit  court  of  Carroll 
county.  The  reason  for  taking  two  separate  notes  was  that 
the  amount  of  the  defendant's  indebtedness,  as  claimed  by  the 
plaintiff,  exceeded  the  amount  for  which,  under  the  national 
banking  act,  the  plaintiff  was  permitted  to  become  creditor  to 
any  one  individual,  and  the  desire  was  to  dispose  of  the 
surplus  $2,000  of  claimed  indebtedness  separately.  At  the 
time  of  the  m.aking  of  these  two  notes,  the  defendant  received 
credit  on  his  individual  account,  which  left  a  small  balance 
over  and  above  the  amount  of  his  overdraft.  At  the  time  of 
the  making  of  the  $17,500  note,  July  12,  1895.  there  was  in- 
cluded in  this  note  the  original  Mason  note  of  $15,000,  three 
semiannual  interest  charges  of  $525  each,  and  interest  on  the 
overdue  interest  from  the  time  it  was  due  to  the  date  of  the 
note,  and  also  an  overdraft  charge  of  $596.74,  and  an  additional 
advance  credited  to  the  defendant  on  his  individual  account 
at  the  bank  of  $230. 50.  In  making  this  computation  it  was 
agreed  that  the  semiannual  interest  due  and  unpaid  on  the 
Mason  note  should  bear  interest  from  the  date  it  was  due,  and 
it  was  so  computed.  This  had  been  agreed  to  between  the 
plaintiff  and  defendant  at  or  about  the  time  that  the    interest 


BKG  CAs]  ^  USURY  _,  507 

Citizens'  Nat.  Bank  v.  Donnell 

was  due  and  was  agreed  to  by  them  at  the  time  of  making  and 
signing  of  the  $17,500  note.  The  overdraft  included  in  this 
note  of  $596.74  contained  charges  on  the  actual  amount  over- 
drawn by  the  defendant  of  about  i  per  cent,  a  month  for  the 
whole  time  of  the  continuance  of  the  overdraft  preceding  the 
making  of  the  note.  These  charges  v>?ere  evidenced  by 
interest  checks  made  out  from  time  to  time,  and  charged  to 
the  defendant's  account,  and  returned  to  him  on  the  balanc- 
ing of  his  pass  book,  with  other  checks  drawn  by  him.  At 
the  time  of  the  making  of  the  note  sued  on  and  the  $2,000 
note  mentioned,  to  wit,  April  29,  1896,  these  amounts  were 
arrived  at  by  computing  the  amount  at  that  date  of  the  $17, 500 
note  of  July  12,  1895,  and  $2,500  note  of  October  i,  1895,  and 
an  overdraft  of  the  defendant  on  April  29,  1896,  of  $919.50, 
together  with  a  balance  on  his  pass  book  of  $2.42,  which 
made  in  all  $22,000,  The  overdraft  item  in  this  computation 
contained  charges  for  some  months  previous  of  about  i  per 
cent,  a  month  on  the.  actual  amount  overdrawn.  In  both  of 
these  settlements  of  July  12,  1895,  and  April  29,  1896,  the 
parties  intended  to,  and  did,  merge  into  the  notes  then  made, 
respectively,  all  of  the  indebtedness  of  the  defendant  to  the 
plaintiff.  On  July  12,  1895,  the  item  of  overdraft,  as  stated, 
was  $t;96. 74.  Of  this  amount  $569. 74  was  the  actual  overdraft, 
and  the  balance  consisted  of  charges  made  monthly  on 
account  thereof.  On  April  29,  1896,  the  item  of  overdraft  was 
$919.90.  Of  this  amount  the  actual  overdraft  was  $876.36, 
and  the  balance  consisted  of  the  monthly  charges.  In  each 
instance  the  whole  amount  of  the  note  and  the  items  of 
indebtedness  which  went  into  it  was  figured  between  the 
plaintiff  and  the  defendant,  and  agreed  to,  and  the  notes 
accordingly  executed.  The  defendant  in  each  instance  agreed 
to  the  interest  charges  and  on  overdue  interest,  and  also  knew 
of  and  agreed  to  the  charges  made  on  his  overdrafts.  At  the 
date  of  the  two  settlements  made,  on  which  the  new  notes 
were  given,  all  the  items  of  the  then  existing  indebtedness  of 
the  defendant  to  the  plaintiff  were  by  agreement  merged 
together.  Taking  them  altogether,  and  charging  interest  per 
annum,  without  compounding,  the  rate  is  less  than  8  per 
cent." 

Conclusions  of  Law. 
"Although  the  evidence  taken  and  returned  is  voluminous, 
there  is  really  no  dispute  in  regard  to  the  essential  facts  oif 
the  case.  The  controversy  all  arises  in  regard  to  the  inferences 
that  ought  to  be  drawn  from  the  undisputed  facts  and  the  con- 
clusions of  law  that  must  result  therefrom.  The  Mason  note 
only  drew  7  per  cent,  according  to  its  face.  The  defendant 
and  the  plaintiff  agreed,  when  the  semiannual  interest  on  that 
note  was  not  paid,  that  the  overdue  interest  should  bear 
interest,  and  this  agreement  was  consummated  by  the   giving 
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of  the  subsequent  $17,500  note.  This  was  done,  it  should  be 
remarked,  in  connection  with  the  settlement  of  the  overdraft 
of  the  defendant  then  due.  I  hold  that  it  was  competent  for 
these  parties  to  make  and  consummate  that  agreement  with- 
out violation  of  the  usury  law,  so  long  as  the  amount  of 
interest  computed  fell  within  the  maximum  legal  limit  of  8 
per  cent.  The  same  thing  is  true  of  the  agreement  made  by 
the  parties  at  the  time  of  the  execution  of  the  note  sued  on  in 
this  case,  and  of  the  $2,000  note  upon  which  suit  is  pending 
in  another  court. 

"Counsel  for  both  parties  have  furnished  me  with  able  and 
exhaustive  briefs,  and  have  argued  the  question  arising  with 
a  great  deal  of  ability  and  ingenuity.  It  is  contended  by 
plaintiff's  counsel  that,  both  in  the  making  of  the  $17, 500  note 
and  of  the  two  notes  bearing  date  of  April  29,  1896,  the  plain- 
tiff made  a  new  loan  to  the  defendant,  and  that  these  notes 
were  not  a  renewal  simply  of  the  pre-existing  indebtedness.  I 
do  not  concur  in  this  view.  I  do  not  doubt  that  the  officers 
of  the  plaintiff  attempted  to  put  the  transaction  on  that  basis, 
and  did  so  in  perfect  good  faith;  but  under  the  authorities  I 
am  satisfied  that  the  notes  in  question  were,  as  a  matter  of 
law,  simply  renewals,  on  new  terms  then  agreed  upon  between 
the  parties,  of  the  pre-existing  indebtedness. 

"Counsel  for  plaintiff  also  contend  that  the  charges  made  on 
the  overdrafts  of  about  i  per  cent,  a  month  were  not  interest 
charges,  within  the  meaning  of  the  usury  law,  but  were 
penalties  imposed  on  the  customer  of  the  bank  for  overdraw- 
ing his  account.  I  do  not  agree  to  this  contention.  I  think 
that  these  charges  were  essentially  interest  charges,  and,  if 
this  action  were  solely  for  a  debt  evidenced  by  that  overdraft, 
I  should  have  no  doubt  that  the  making  of  these  charges 
would  preclude  the  plaintiff  from  correcting  anything  but  the 
actual  original  overdraft.  But  the  defendant,  at  each  of  the 
times  in  question,  was  indebted  to  the  plaintiff  in  several  forms, 
by  different  notes  and  by  his  bank  account,  and  in  my  judg- 
ment the  merging  of  these  different  debts  into  one,  the  agree- 
ment to  the  charges  of  interest  made,  one  with  reference  to 
the  other,  all  had  the  effect  in  law  of  mingling  the  debts  and 
charges,  so  that  the  real  inquiry  should  properly  be  whether, 
on  the  whole  indebtedness,  the  defendant  had  agreed  by  the 
note  in  suit  to  pay  a  greater  amount  of  interest  than  it  was 
lawful  for  the  plaintiff  to  charge.  This  he  did  not  do.  The 
agreement  of  the  defendant  to  pay  interest  on  the  overdue 
interest  on  the  several  notes  made,  preceding  the  making  of 
the  one  in  suit,  was  lawful,  and  when  that  was  consummated 
by  the  signing  of  a  new  note  it  was  a  good  consideration  for 
the  new  indulgence  thereby  obtained. 

"It  seems  to  me  that  the  only  question  in  this  case  is  the 
effect  on  the  note  in  suit  of  the  charge  made  by  the  defendant 
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of  a  usurious  rate  of  interest  on  the  overdraft  which  formed 
an  item  of  both  the  $17,500  note  and  of  the  computation  of 
the  debt  for  which  this  suit  is  brought.  I  think,  beyond  any 
doubt,  that  those  charges,  taken  in  and  of  themselves,  were 
usurious;  but  the  overdraft  in  each  instance  formed  a  very 
small  part  of  the  consideration  of  the  note.  The  law  of  for- 
feiture, according  to  all  of  the  authorities,  should  be  strictly 
construed;  and  when  these  parties,  by  mutual  agreement, 
merged  all  these  debts  into  one,  and  when  the  total  effect  of 
that  merger  fails  to  show  in  toto  an  illegal  agreement  under 
the  usury  act,  my  opinion  is  that  the  law  has  not  been  violated, 
and  that  the  grave  result  of  imposing  a  penalty  of  forfeiting 
all  interest  on  all  the  items  that  entered  into  that  note  should 
not  be  visited  on  the  plaintiff.  It  seems  clear  to  me,  from  all 
the  authorities,  by  reason  of  the  merger  of  these  debts  in  the 
way  stated,  that  there  should  be  no  forfeiture  at  all;  but,  if 
any  forfeiture  should  be  had,  it  should  only  be  of  all  interest 
charges  on  the  overdrafts  that  entered  into  the   note   in  suit. 

"The  point  is  made  that  defendant's  answer  does  not 
adequately  plead  usury,  in  that  it  does  specifically  aver  the 
amount  of  usury  charged  and  that  entered  into  this  specific 
note,  and  that  the  proof  also  fails  to  disclose  definitely  the 
amount  alleged  to  be  usurious.  I  think  there  is  a  great  deal 
of  force  in  this  objection,  but  I  have  preferred  to  base  my  con- 
clusion on  the  broader  grounds  stated.  I  find  the  issues  in  the 
case  for  the  plaintiff,  and  recommend  judgment  on  the  note 
for  $20,000,  with  8  per  cent,  interest  from  April  29,  i8g6,  to 
the  date  of  the  rendition  of  the  judgment,  after  crediting  the 
payment  of  $5,000  on  January  25,  1898." 

And  thereafter,  within  four  days  from  the  time  of  the  filing 
of  said  report  and  testimony,  to  wit,  on  May  18,  1898,  the 
defendant  filed  his  motion  tore-refer  said  cause  to  the  referee, 
which  was  overruled.  In  due  time  defendant  filed  exceptions 
to  the  referee's  report,  assigning  numerous  grounds  therefor 
which  are  unnecessary  to  set  forth.  And  thereafter,  to  wit. 
on  July  2,  1898,  the  same  being  during  the  April  term  of  said 
court,  A.  D.  1898,  the  court  overruled  the  motion  of  defendant 
to  re-refer  said  cause,  and  also  overruled  defendant's  excep- 
tions to  the  report  of  the  referee  and  entered  a  judgment  in 
favor  of  plaintiff,  to  which  action,  orders,  and  rulings  of  the 
court  the  defendant  at  the  time  excepted  and  still  excepts. 
And  thereupon  a  judgment  was  given  and  entered  herein,  as 
follows,  to  wit: 

"Now  on  this  day  comes  plaintiff  herein,  the  Citizens' 
National  Bank  of  Kansas  City,  Missouri,  by  its  attorneys, 
Warner.  Dean.  Gibson  &  McLeod.  and  comes  also  defendant, 
M.  S.  C.  Donnell,  by  his  attorneys,  R.  B.  Garnett  and  W.  C. 
Forsee,  and  the  motion  of  said  defendant  to  re-refer 
this  case,    heretofore    filed    herein,    coming    on     for  hear- 
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ing,    the    same   is    by    the    court    taken    up,     heard,     and 
duly    considered;    and   after   argument   of   counsel   and   due 
deliberation     the     court  overrules    said   motion   to   re-refer 
this   cause.     And   the  exceptions  heretofore  filed  herein   by 
said  defendant  to  the  report  of  the  referee,  Hon.  R.    E.  Ball, 
coming  on   regularly  for  hearing,  said   exceptions  are  by  the 
court  taken  up,  heard,  and  duly   considered,  and  after  argu- 
ment of  counsel  thereon,  and  after  due  deliberation  the  court 
overrules  said  exceptions  to  the  report  of  the  referee,  and  each 
and  every  one  thereof,  and  the  report  of  said  referee  hereto- 
fore filed  herein  is  by  the  court  taken  up,  heard,  and  duly  con- 
sidered, and  said  report  of  the  referee  in  this  cause  is  by  the 
court  duly  and  regularly  confirmed  in  all   respects;  and   the 
court,  upon  said  report  of  said  referee,  doth  find  all  the  issues 
herein  for  plaintiff   and   against   defendant,  and  doth  further 
find  that  on  April  29,  1896,  said  defendant,  M.  S.  C.  Donnell, 
for  Value  received,  made,  executed,  and  delivered  his  negotia- 
ble promissory  note   of  that  date  to  plaintifi  herein  for  the 
sum  of  twenty  thousand  dollars  ($20,000),  with  interest  thereon 
from  said   last-named   date   until  paid  at  the  rate   of   eight 
(8)  per  cent,  per  annum;  and  the  court  doth  further  find  that 
on  January  25,  1898.  after   the  commencement   of  this   suit, 
said    defendant  paid   the  plaintiff  the  sum  of   five  thousand 
dollars  ($5,000)  on  said  note,  leaving  on  said  last-named   date 
a  balance  on  said  note  from  defendant  to  plaintiff  the  sum  of 
seventeen   thousand,     seven    hundred   and   eighty-two   4-100 
dollars   ($17,782.04),     which  last-named  sum,   with    interest 
thereon  at  the  rate  of  eight  (8)  per  cent,  per  annum  from  Jan- 
uary 25,  1898,  is  due  and   owing  from  said  defendant  to  said 
plaintiff,  together  with  its  costs  herein  expended  and  incurred; 
and  the  court  doth  further  find  that  said  referee,  Hon.  R.  E. 
Ball,  was  engaged  for  the  period  of  ten  days  in  the  trial  and 
consideration  of  this  cause,  and  that  he  incurred  an   expense 
of  seventy-four   dollars  and  twenty- five  cents  ($74.25)  for  his 
stenographer  to  take  the  testimony  before  him  as  such  referee. 
Wherefore  it  is  ordered,  adjudged,  and  decreed  by  the  court 
that  plaintiff  herein,  the   Citizens'   National  Bank  of  Kansas 
City,    Missouri,    have   and    recover   of   and   from  defendant 
herein,  M.  S.  C.  Donnell,  the  sum  of  eighteen  thousand,  four 
hundred  and   six   79-100   dollars    ($18,406.79),  together   with 
interest  thereon  from   this   date   at  the  rate   of   eight  (8)  per 
cent,  per  annum   until   paid,  together   with    its   costs   herein 
incurred  and  expended;  and   the  court   doth   further  order, 
adjudge,  and  decree  that  said   R.  E.  Ball,  as   referee   herein, 
be,  and  is  hereby,  allowed   the  sum  of  one   hundred   dollars 
($100)  as  compensation  for  his  services  herein,  and  that  A.  P. 
Batnett,  the  stenographer  who  took  the  testimony  in  the  cause 
before  said  referee,  be,  and  is  hereby,  allowed  for  his  services 
as  stenographer  the  sum  of  $74.25;  and  the  clerk  of  this  court 
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be,  and   is   hereby,    ordered   and   directed   to    enter   up  and 
charge  as  costs  in  this   cause  the  allowances  herein   made  to 
said  referee  and   stenographer,  for  all  which  execution  shall 
issue  herein." 
After  unavailing  motion  for  a  new  trial,  defendant  appeals. 

John  G.  Park,  Rozzelle  &  Walsh,  and  Edward  P.  Garnett, 
for  appellant. 

Warner,  Dean,  McLeod  &  Holden,  for  respondent. 

BURGESS,  J.  (after  stating  the  facts).  Sections  5197, 
1^198,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3493],  a  part 
of  the  national  bank  act,  are  as  follows: 

"Sec.  5197.  Any  association  may  take,  receive,  reserve, 
and  charge  on  any  loan  or  discount  made,  or  upon  any  note, 
bill  of  exchange  or  other  evidence  of  debt,  interest  at  the  rate 
allowed  by  the  laws  of  the  state,  territory  or  district  where 
the  bank  is  located,  and  no  more;  except  where  by  the  laws 
of  any  state  a  different  rate  is  limited  for  banks  of  issue 
organized  under  state  laws,  the  rate  so  limited  shall  be 
allowed  for  associations  organized  or  existing  in  any  such  state 
under  this  title.  Where  no  rate  is  fixed  by  the  laws  of  the 
state,  territory,  or  district,  the  bank  may  take,  receive,  re- 
serve, or  charge  a  rate  not  exceeding  s^^ven  per  centum,  and 
such  interest  may  be  taken  in  advance,  reckoning  the  days 
for  which  the  note,  or  other  evidence  of  debt,  has  to  run. 
And  the  purchase,  discount,  or  sale  of  a  bona  fide  bill  of  ex- 
change, payable  at  another  place  than  the  place  of  such  pur- 
chase, discount,  or  sale,  at  not  more  than  the  current  rate  of 
exchange  for  sight  drafts  in  addition  to  the  interest,  shall  not 
be  considered  as  taking  or  receiving  a  greater  rate  of  interest. 

"Sec.  5198.  The  taking,  receiving,  reserving,  or  charging  a 
rate  of  interest  greater  than  is  allowed  by  the  preceding  sec- 
tion, when  knowingly  done,  shall  be  deemed  a  forfeiture  of 
the  entire  interest  which  the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  In  case  the  greater  rate  of  interest  has  been  paid, 
the  person  by  whom  it  has  been  paid,  cr  his  legal  representa- 
tives, may  recover  back,  in  an  action  in  the  nature  of  an 
action  of  debt,  twice  the  amount  of  the  interest  thus  paid 
from  the  association  taking  or  receiving  the  same;  provided 
such  action  is  commenced  within  two  years  from  the  time  the 
usurious  transaction  occurred." 

Section  3705.  Revised  Statutes  of  1899  of  this  state,  pro- 
vides that  creditors  shall  be  allowed  to  receive  interest  at  the 
rate  of  6  per  cent,  per  annum,  when  no  other  rate  is  agreed 
upon,  for  all  moneys  after  they  become  due  and  payable,  on 
written  contracts,  and  on  accounts  after  they  become  due  and 
demand  of  payment  is  made. 
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Section  3706  provides  that  parties  may  agree  in  writing  for 
the  payment  of  interest  not  exceeding  8  per  cent,  per  annum, 
on  money  due  or  to  become  due  upon  any  contract. 

Section  371 1  provides  that  parties  may  contract  in  writing 
for  the  payment  of  interest  upon  interest,  but  the  interest 
shall  not  be  compounded  oftener  than  once  in  a  year. 

Some  criticisms  are  made  by  defendant  on  the  report  of  the 
referee  with  respect  to  his  finding  of  facts;  but  this  court  has 
always  treated  such  a  report  as  a  special  verdict,  and  refused 
to  interfere  unless  there  was  no  substantial  evidence  to  sup- 
port it.  Berthold  v.  O'Hara,  121  Mo.  88,  25  S.  W.  845;  Utley 
v.  Hill,  155  Mo.  232,  55  S.  W.  1091,  49  L.  R.  A.  323,  78  Am. 
St.  Rep.  569;  Smith  v.  Baer,  106  Mo.  392,  66  S.  W.  166. 
That  this  court  may,  if  so  inclined,  review  the  finding  of  facts 
by  the  referee  in  cases  of  this  character,  and  approve  or  dis- 
approve it  in  whole  or  in  part,  is  well  settled;  but  it  does  not 
follow  that  it  will  do  so.  It  is  not  so,  however,  with  respect 
to  the  circuit  court,  which  has  the  power,  and  whose  duty  it 
is,  to  review  the  finding  of  facts  by  a  referee.  Smith  v. 
Baer;  Utley  v.  Hill,  supra.  But,  in  order  to  a  better  under- 
standing of  the  facts  out  of  which  this  litigation  grew,  it  will 
not  be  inappropriate  to  state  them  more  in  detail  than  did  the 
referee: 

On  October  29,  1892,  defendant  owed  plaintiff  bank  $15,000 
on  the  Mason  note.  On  that  day  defendant  paid  $171;  interest 
on  said  note,  at  the  rate  of  7  per  cent,  per  annum.  This 
changed  the  semiannual  interest  periods.  On  June  29,  1893, 
he  paid  $525  more,  interest  to  that  date.  Defendant  was 
unable  to  pay  the  next  semiannual  interest,  due  December  29, 
1893,  and  the  then  president  of  plaintiff,  Mr.  Seeger,  to  avoid 
charging  off  the  Mason  note  as  bad  paper,  on  June  30,  1894, 
but  in  the  cash  drawer  a  sight  draft  on  defendant  for  $525,  in 
favor  of  S.  W.  Campbell,  cashier,  and  this  draft  was  carried 
as  a  cash  item  until  February  18,  1895,  when  defendant,  hav- 
ing funds,  gave  plaintiff  a  check  for  it.  In  the  meantime  on 
or  about  June  i,  1893,  defendant's  account  with  plaintiff  began 
to  be  overdrawn.  He  says  in  his  testimony  that  the  bank 
consented  to  the  overdraft,  and  this  is  not  denied.  On  June 
1st  he  was  overdrawn  $514.52,  and  on  the  13th  he  reduced  the 
overdraft  of  $473.52,  and  on  the  22d  paid  it.  But  for  interest 
on  this  overdraft  for  this  time  plaintiff  inserted  among  defend- 
ant's checks  a  charge  slip,  or  check,  for  $3.14.  payable  to  "int. 
or  bearer,"  and  signed,  "Chg.  M.  S.  C.  Donnell."  This 
charge  was  at  the  rate  of  about  i  per  cent,  per  month,  and 
was  the  beginning  of  a  series  of  transactions  of  a  similar  nature. 
From  June  30,  1893,  until  July  13,  1895,  defendant's  account 
was  overdrawn  in  amounts  ranging  from  $435.46  on  the  first- 
named  day  to  $596.74  on  the  last.  At  the  end  of  each  month 
the  plaintiff  charged  defendant  i    per   cent,  or   more  on  his 
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overdraft,  and  put  an  interest  charge  slip  among  his  checks, 
and  added  this  charge  to  the  overdraft.  This  is  shown  clearly 
by  the  general  account  kept  by  plaintiff,  introduced  in  evi- 
dence by  it.  The  interest  charges  on  June  29,  1895,  had 
amounted  to  $122. 50.  The  principal  of  the  overdraft  at  that 
time  was  $474.24,  and  the  defendant  had  been  overdrawn 
from  July,  1893,  until  July,  1895.  only  from  $435.46  to  $474.24; 
and  the  $122.50  represents  the  interest  charged  by  plaintiff  on 
$435.46  two  years,  or  slightly  over  12  per  cent,  per  annum. 
No  demand  was  shown  to  have  been  made  for  payment  of  the 
overdraft.  These  interest  charge  checks  were  returned  to 
defendant  as  vouchers.  On  July  12,  1895,  this  indebtedness 
was  renewed.  Plaintiff's  president,  Mr.  Seeger,  computed 
defendant's  debt  on  that  day  to  be  as  follows: 

Note,  $15,000,  and  interest  7  per  cent,  from  December  29, 1893. 

Semiannual  Int.  due  June  29,  1894 $  525  00 

Int.  to  December  29,  1894 18  37 

Semiannual  Int.  due  December  29,  '95 525  00 

Int.  to  June  29,  1895 37  39 

Semiannual  Int.  due  June  29,  1895 525  00 

$    1,630  76 
Note .• 15,000  00 

Amt.   due  June  29,  1895 $16,630  76 

Int.  toJulyl2, 1895 42  00 

$16,672  76 
Overdraft 596  74 

$17,269  50 
Bal.  credit  acct 230  50 

Amt.  new  notes   $17,500  00 

This  computation  was  by  defendant  introduced  in  evidence. 
It  shows  a  compounding  of  interest  every  six  months,  in  viola- 
tion of  Rev.  St.  1889,  §  5977  (Rev.  St.  1899  §  371 1).  and 
the  charge  of  interest  upon  interest  amounting  to  $59.93- 
To  the  total  amount  of  principal  and  compound  interest 
claimed  to  be  due  on  the  Mason  note,  $16,672.76,  was 
added  the  overdraft,  consisting  of  principal,  $474.24,  and 
I  per  cent,  per  month  interest  thereon,  amounting 
to  $122.50,  and  to  this  was  added  a  credit  on  general 
account  of  $827.24,  which  eliminated  the  overdraft  and 
left  $230. 50  to  be  checked  against.  These  items  aggregated 
$17,500,  and  for  this  defendant  gave  his  note,  due  on  demand, 
with  7  per  cent,  interest  from  that  date.  Plaintiff  retained 
the  Mason  note  as  "collateral  security."  The  $17,500  note 
was  introduced  in  evidence,  being  attached  to  the  papers  in 
the  Carroll  county  case.  Thus  on  July  12,  1895,  the  $17,500 
note  was  executed,  and  it  was  composed  of: 
5  Bkg-  Cas— 33 
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The  principal  of  the  Mason  note $15,000  00 

The  usurious  interest  calculated  therein. ...    1,672  76 

The  principal  of  the  overdraft 475  24 

The  usury  charg^ed  therein 122  50 

And  a  small  credit  account  of 230  50 

$17,500  00 

So  that,  deductine:  the  interest,  $1,672.76  and  $122. 50,  in  all 
$i.7Q5.26,  we  have  left  $1^,704.74,  the  amount  ot  the  prin- 
cipal on  July  12,  1895.  On  or  about  September  14,  1895, 
defendant  made  three  additional  notes  for  $12,000,  $6,000, 
and  $10,000,  respectively,  due  five  years  from  date,  with 
interest  at  6  per  cent,  per  annum,  in  favor  of  W.  H.  Seeger, 
secured  by  deeds  of  trust  on  real  estate.  Seeger  indorsed  and 
transferred  these  notes  to  plaintiff,  and  it  is  now  holding  them 
also  as  "collateral  security."  On  October  i,  1895,  defendant 
made  another  note  for  $2,  500,  due  on  demand,  with  7  per  cent, 
interest  from  date,  and  it  was  credited  to  defendant  on  the 
books  of  the  bank.  At  this  time  defendant's  account  was 
overdrawn  $267.30,  including  the  usurious  interest  on  the 
same,  calculated  at  the  rate  of  i  per  cent,  per  month,  com- 
pDunded  monthly;  and,  while  defendant  was  given  credit  on 
plaintiff's  books  for  $2,500,  his  net  credit  was  only  that 
amount,  less  the  amount  of  overdraft  and  usury  calculated 
therein;  and,  as  this  usurious  charge  was  taken  out  of  the 
$2. 500  note,  it  infected  the  same  with  usury  from  its  incep- 
tion. Defendant  so  testified,  and  it  is  not  disputed.  The 
$2, 500  note  of  October   i,  1895,  was  calculated  in  this  way: 

Defendant  testified  before  the  referee  as  follows:  "Mr. 
Seeger  and  I  sat  down  to  make  this  note.  We  calculated 
among  ourselves  the  amount  of  money  needed  to  pay  taxes 
with,  and  such  things,  and  figured  it  up,  and  went  to  the  book 
to  S2e  how  much  I  was  overdrawn,  and  figured  the  thing  up, 
and  wrote  out  a  note  for  $2, 500,  and  paid  my  overdraft  out 
of  it,  and  gave  me  credit  of  the  balance  of  the  money,  which 
I  used  in  the  payment  of  taxes  on  the  property  on  which  they 
held  the  mortgage.  My  overdraft  on  the  ist  of  October  was 
$909.87.  On  September  30.  1895,  I  was  overdrawn  then  suffi- 
cient for  them  to  charge  me  $1.55  on  my  overdraft.  They 
carried  it  down  and  calculated  it  in  the  $909.87.  And 
September  ist  my  account  was  overdrawn  $167.30.  This  was 
figured  in  at  a  little  better  than  12  per  cent,  per  annum." 

The  referee  then  observed:  "I  think  the  answers  hereto- 
fore have  been  that  the  interest  checks  that  were  put  into  these 
various  notes  were  all  those  that  preceded  in  date  the  making 
of  the  note,  and  when  the  next  note  was  made  they  included 
those  which  were  between  the  date  of  the  former  note  and 
that  note.  For  instance,  they  make  a  note  of  $2,500,  and  up 
to  that  time  certain  interest  checks  have  been  returned,  and, 
as  I  understand   his   answers,  that  $2,500  note  includes   the 
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amount  of  the  original  overdraft  and  the  interest  checks   that 
up  to  that  time  had  been  made," 

The  witness:     "Yes,  sir." 

Again,  Mr.  Fitzhugh,  president  of  plaintiff  bank,  testifies 
on  cross-examination:  "The  indebtedness  represented  in  the 
deposits  was  put  into  the  notes.  I  want  to  say,  further,  that 
there  was  deposits  made  by  Donnell  that  took  care  of  the 
overdrafts  independent  of  any  money  loaned  by  the  bank.  If 
we  place  to  the  credit  of  Mr.  Donnell  a  note  of$2,5cxDon 
October  ist,  on  an  account  which  stood  overdrawn  $909.67, 
Donnell  would  receive  credit  for  just  what  he  received.  The 
net  credit  would  be  the  balance.  He  had  overdrawn  at  that 
time  only  $268.  The  checks  offered  in  evidence  might  have 
been  paid  after  the  $2,500  note  went  to  his  credit." 

Mr.  Seeger,  the  former  president,  testified:  "No  overdraft 
or  penalty  entered  into  the  $2,500  note."  He  explains  him- 
self, and  shows  that  this  penalty  did  enter  into  the  note. 
Continuing,  he  says:  "I  loaned  him  $2,500,  and  put  the 
whole  $2,500  to  his  credit  to  take  up  his  indebtedness. "  The 
indebtedness  referred  to,  as  shown  by  the  record,  is  in  part  these 
usury  charges. 

Defendant  was  obliged  to  overdraw  again,  and  from  Novem- 
ber 2,  1895,  until  after  the  execution  of  the  note  sued  on,  his 
account  was  overdrawn.  The  bank,  on  November  30th, 
charged  him  $1.70  interest,  and  thereafter  on  the  last  business 
day  of  each  month  charged  him  i  per  cent,  or  more  upon  his 
overdraft,  and  added  it  to  the  overdraft  as  before.  On  April 
29,  1896,  this  overdraft,  including  excessive  interest,  was 
$910.10.  The  officers  of  the  bank  computed  the  $17, 500  note 
and  $2,700  note  from  their  respective  dates,  with  7  per  cent, 
interest,  and  added  in  the  overdraft,  with  its  accummulated 
compounded  interest,  making  the  total  $21,997.58.  Defend- 
ant executed  two  notes,  payable  on  demand,  one  for  $20,000 
and  the  other  for  $2,000,  with  8  per  cent,  interest  from  date. 
The  $20,000  note  is  the  instrument  in  suit.  Plaintiff 
eliminated  the  overdraft  and  credited  to  defendant  on  its 
books  $2.42  net.  On  January  25,  1898,  certain  of  the  real 
property  described  in  the  deed  of  trust  securing  in  part  the 
payment  of  the  $6,000  "collateral"  note  was  sold,  and  $5,500 
was  the  net  proceeds,  and  the  defendant  notified  the  plaintiff 
to  apply  the  fund  to  the  payment  of  the  said  collateral  notes 
for  $6,000;  but  plaintiff  applied  it  instead  to  payment  of 
interest  on  the  notes  for  $22,000,  and  the  balance  on  the  prin- 
cipal of  those  notes. 

By  agreement  of  parties  a  transcript  of  the  general  account 
of  M.  S.  C.  Donnell,  as  shown  by  the  books  of  plaintiff,  from 
October  14,  1892,  to  May  i,  1896,  was  introduced  in  evidence 
and  attached  to  the  report  of  the  referee.  It  shows  a  contin- 
uous account  and  transaction  between  plaintiff  and  defendant 
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between  said  dates,  and  that  the  note  in  suit  and  its  antece- 
dents are  all  a  part  of  said  continuous  transaction.  Every 
month  defendant  was  charged  interest  at  the  rate  of  i  per 
cent,  per  month,  compounded  monthly,  on  the  overdrafts, 
beginning  in  June,  1893,  and  culminating  April  29,  1896,  in 
the  $20,000  note  in  suit  and  in  the  $2,000  note  in  the  Carroll 
county  case.     These  transactions  show  the  following: 

The  Mason  note  upon  which  the  interest  was  paid  to  Decem- 
ber 29,  1893 $15,000  00 

July  12, 1895,  overdraft,  less  interest  figured   in  the   note  of 

$17,500 474  24 

July  12,  1895,  net  credit  on  bank  account 230  50 

October  1,  1895,  credit  by  note  of  that  date 2,500  00 

April  29,  1896,  principal  of  overdraft 874  81 

April  29,  1896,  credit  on  account 2  42 

$19,081  97 
January  25,  1898,  credii  by  proceeds  of  col 5,500  00 

$13,581  97 

The  balance  of  the  note  is  interest.  There  can  be  no  ques- 
tion, we  think,  as  to  the  correctness  of  defendant's  contention 
that  in  charging  him  i  per  cent,  a  month  upon  the  overdraft 
of  June,  1893,  to  July,  1895,  in  compounding  semiannually 
the  interest  in  the  Mason  note,  and  in  again  charging  defend- 
ant I  per  cent,  a  month  on  the  overdraft  from  November, 
1895,  to  April  29,  1896,  plaintiff  was  guilty  of  exacting  and 
reserving  usurious  interest,  entitling  him  under  the  national 
bank  act  to  plead  as  a  bar  to  plaintiff's  recovery  all  interest 
carried  by  the  $22,000  of  notes,  unless,  as  was  held  by  the 
referee,  that  the  agreement  of  the  defendant  (although  verbal) 
to  pay  interest  on  the  overdue  interest  on  the  several  notes 
made,  preceding  the  making  of  the  one  in  suit,  was  lawful, 
and,  when  that  was  consummated  by  the  signing  of  a  new  note, 
it  was  a  good  consideration  for  the  new  indulgence  thereby 
obtained. 

It  is,  however,  said  for  plaintiff  that  prior  to  the  execution 
of  the  note  for  $17,500  the  plaintiff  did  not  take,  receive,  re- 
serve, or  charge  on  the  Mason  note  interest  at  a  greater  rate 
than  that  allowed  by  the  laws  of  the  state  of  Missouri;  that, 
this  being  true,  the  question  whether  it  compounded  the 
interest  on  the  Mason  note  is  wholly  beside  the  case.  It  is 
conceded  that,  '*if  this  were  a  contract  governed  by  this  state 
statute,  such  might  be  the  case;  but  we  are  concerned  now 
with  the  restrictions  placed  upon  this  bank's  powers  by  the 
national  act,  and  that  law  contains  no  prohibition  upon  the 
agreement  made  by  Donnell  and  the  bank  for  the  computa- 
tion of  this  interest.  The  law  in  question  made  no  contract 
for  interest  usurious,  unless  it  exceeded  8  per  cent,  per 
annum.  The  Mason  note,  figured  at  8  per  cent,  from  Decem- 
ber 29,  1893,  to  July  12,  1895,  would  equal  $16, 843. 29,  or  $170.63 


BKG  CAs]  '  USURY  517 

Citizens'  Nat.  Bank  v,  Donnell 

more  than  the  amount  claimed  by  the  bank."  But  we  are 
not  inclined  to  agree  to  this  contention,  and  think  the  posi- 
tion unsound.  The  legal  rate  of  interest  in  this  state,  by 
whose  laws  in  this  respect  the  case  is  governed,  is,  in  the 
absence  of  an  agreement  in  writing  to  pay  a  higher  rate,  6 
percent,  (section  3706,  supra);  and  the  fact  that  the  definition 
of  usury  and  the  penalties  imposed  must  be  determined  by  the 
national  bank  act,  and  not  by  the  law  of  this  state,  as  held  in 
the  case  of  Haseltine  v.  Central  Bank  of  Springfield,  183  U. 
S.  132,  22  Sup.  Ct.  so.  46  L.  Ed.  118,  is  imm.aterial,  for,  what- 
ever the  unlawful  interest  charged  by  plaintiff  may  be  called, 
there  is  no  escape  from  the  conclusion  that,  when  plaintiff 
computed  the  interest  on  the  Mason  note,  which  only  bore 
interest  at  7  per  cent.,  with  rests  on  December  29,  1894,  June 
29,  1895,  and  July  12,  1895— three  rests  in  seven  months— it  was 
guilty  of  taking,  receiving,  reserving,  or  charging  a  greater 
rate  of  interest  than  is  allowed  by  the  national  banking  act. 
And  therefore  the  entire  interest  which  the  Mason  note 
''carries  with  it"  was  forfeited,  at  the  time  it  was 
computed  into  the  note  of  $17,500.  The  bank  had  no 
right  to  charge  any  interest  not  allowed  by  the  laws  of 
Missouri.  The  banking  act  says  so  in  plain  words.  The 
laws  of  Missouri  did  not  permit  the  compounding  of  the 
interest  on  the  Mason  note  oftener  than  once  a  year.  There- 
fore, when  the  bank  compounded  the  interest  on  the  Mason 
note  oftener  than  once  a  year,  it  did  that  which  it  was  not 
allowed  to  do  by  the  laws  of  Missouri,  and  in  so  doing  violated 
the  national  banking  act  and  subjected  itself  to  the  penalties 
therein  provided. 

The  record  shows  that  the  $15,000  note  bore  interest  at  7 
per  cent,  per  annum,  and  that,  notwithstanding  this  fact,  the 
interest  was  computed  semiannually,  and  that  on  the  29th  day 
of  June,  1894,  there  was  computed  six  months'  interest  due 
thereon,  amounting  to  $525,  and  that  interest  was  computed 
on  the  interest  then  due,  at  the  same  rate,  to  December  29, 
1894,  amounting  to  $18.37;  that  on  the  day  last  named  there 
was  computed  another  six  months'  installment  of  interest, 
amounting  to  $525,  upon  which  there  was  computed  interest 
at  the  same  rate  to  June  29,  1895,  amounting  to  $37.50,  and  at 
the  time  last  named  there  was  another  installment  of  interest 
due  on  said  note,  amounting  to  $525,  all  of  which,  then 
amounting  to  $1,630.76,  was  added  to  the  principal  note  of 
$15,000,  making  the  aggregate  amount  due  on  the  day  last 
named  $16,630.76,  which,  including  interest  at  the  same  rate 
for  13  days,  amounting  to  $42.  overdraft  for  596.74,  and  balance 
credit  account  of  $230  50,  amounting  to  $17,500,  was  the 
amount  of  the  new  notes.  There  was  on  written  agreement 
that  interest  upon  interest  or  upon  overdrafts  was  to  bear  any 
rate  of  interest  at  all;  hence   no  higher  rate  than  6  per  cent. 
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could  have  been  charged,  and  anything  in  excess  of  that  was 
usurious  under  section  3706. 

Section  51Q7,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p. 
3493].  provides  that  "any  association  may  take,  receive  and 
charge  *  *  *  interest  at  the  rate  allowed  by  the  laws  of 
the  state  *  *  *  where  the  bank  is  located  and  no  more," 
and  we  must  look  to  its  statutes  to  see  what  rate  of  interest 
may  be  charged;  for  it  is  only  by  statutory  enactment  that 
interest  can  in  any  event  be  charged  and  collected.  The 
national  banking  act  restricts  national  banks  in  charging 
interest  to  the  maximum  amount  allowed  by  the  state,  and 
provides  that  they  shall  charge  "no  more."  The  referee,  in 
his  conclusions  of  the  law  of  the  case,  said  "that  those 
charges,  taken  by  themselves,  were  usurious,  but  the  over- 
draft in  each  instance  formed  a  very  small  part  of  the  con- 
sideration of  the  notes;  that  the  law  of  forfeiture  should  be 
strictly  construed,  and  when  these  parties  by  mutual  agree- 
ment merged  all  these  debts  into  one,  and  when  the  total 
effect  of  that  merger  fails  to  show  in  toto  an  illegal  agree- 
ment under  the  usury  act,  the  law  has  not  been  violated; 
and  that  the  grave  result  of  imposing  a  penalty  of  forfeiting 
all  interest  on  all  the  items  that  entered  into  that  note  should 
not  be  visited  on  the  plaintiff."  With  respect  to  the  interest 
charged  against  defendant  on  overdue  interest  he  held  that 
the  agreement  of  the  defendant  to  pay  interest  on  the  overdue 
interest  on  the  several  notes  made  preceding  the  making  of 
the  one  in  suit  was  lawful,  and  when  that  was  consummated 
by  the  signing  of  a  new  note  it  was  a  good  consideration  for 
the  new  indulgence  thereby  obtained.  But  this  position  is 
not  sound,  for  it  is  well  settled  that  a  debtor  may,  at  or  be- 
fore the  time  of  payment,  direct  its  application,  and  that  the 
creditor  must  apply  it  as  directed;  but  if  the  debtor  fails  to 
make  such  direction  when  he  might,  the  creditor  may  apply  it 
as  he  pleases.  It  must,  however,  be  made  to  a  debt  that  is 
due,  in  preference  to  one  that  is  not  due.  There  is  an  excep- 
tion, however,  to  these  general  rules,  and  that  is,  where  the 
debt,  or  part  of  it,  is  usurious,  the  creditor  cannot,  in  the 
absence  of  special  directions  so  to  do  from  the  debtor,  apply 
the  payment  to  usurious  interest,  or  to  any  debt  which  the 
debtor  is  not  bound  to  pay.  Now,  in  the  case  at  bar,  the 
usurious  interest  was  not  paid,  but  was  carried  along  by  way 
of  renewal  notes. 

Defendant  challenges  the  correctness  of  the  conclusions  of 
the  referee  from  a  legal  standpoint,  and  insists  that  it  is  not 
sustained  by  authority.  He  contends  that  the  referee  was  in 
error  in  holding  that  sections  5107  and  5198,  Rev.  St.  U.  S. 
[U.  S.  Comp.  St.  1901.  p.  3493],  are  not  to  be  construed 
strictly,  but  liberally.  In  National  Bank  v.  Dearing,  91  U.  S. , 
loc.  cit.  3";,  23  L.  Ed.  196,  in  construing  section   5198,  it   was 
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said:  "The  thirtieth  section  is  remedial,  as  well  as  penal,  and 
is  to  be  liberally  construed  to  effect  the  object  Congress  had 
in  view  in  enacting  it.  Ordway  et  al.  v.  Central  National 
Bank  of  Baltimore,  47  Md.  217,  28  Am.  Rep.  455."  In 
Brown's  Ex'rs  v.  National  Bank,  3  U.  S.  App.  7,  i  C.  C.  A. 
62,  48  Fed.  271,  it  was  said:  "The  legislative  intent,  we 
think,  was  to  utterly  destroy  the  interest-bearing  capacity  of 
the  instrument.  The  interdiction  of  a  recovery  of  interest  by 
the  transgressing  bank  is  salutary,  and  full  effect  should  be 
given  it."  And  in  Bletz  v.  National  Bank,  87  Pa.  87,  30  Am. 
Rep.  343,  in  speaking  of  the  term  "forfeiture,"  it  was  said: 
"It  will  be  noticed  that  the  word  'forfeiture'  is  used,  yet  the 
uniform  practice  has  treated  this  not  as  pure  penalty,  but  as 
a  defense,  which  must  be  set  up  to  the  recovery  of  interest. 
The  word  'forfeiture'  viewed  simply  as  conferring  a  right 
which  may  be  asserted  by  the  defendant." 

It  is  admitted  by  the  referee  that  the  charges  made  by  the 
plaintiff  of  a  usurious  rate  of  interest  on  the  overdraft  which 
formed  an  item  of  the  $17,500  note,  taken  by  themselves, 
were  usurious.  But  he  says  that  "when  these  parties  by 
mutual  agreement  merged  all  these  debts  into  one,  and  when 
the  total  effect  of  that  merger  fails  to  show  in  toto  an  illegal 
agreement,  *  *  *  the  law  has  not  been  violated."  In 
arriving  at  that  conclusion  the  referee  must  have  proceeded 
upon  the  theory  that,  because  the  $17,500  note  bore  7  per 
cent,  only,  that  purged  the  transaction  of  usury;  but  it  is  well 
settled  that  interest  included  in  a  renewal  note,  and  for  which 
a  separate  note  is  executed,  does  not  thereby  cease  to  be 
interest  within  Rev.  St.  U.  S.  §  5197  [U.  S.  Comp.  St.  1901, 
P-  3493].  In  Brown  v.  National  Bank,  169  U.  S.  416,  18  Sup. 
Ct.  390,  42  L.  Ed.  801,  it  was  held  that  "when  a  bank,  which 
violates  section  5198,  supra,  sues  upon  a  note,  the  debtor 
may  insist  that  the  entire  interest,  legal  and  usurious,  included 
in  the  note  and  agreed  to  be  paid,  but  which  has  not  been 
actually  paid,  shall  be  either  credited  to  the  note  or  eliminated 
from  it,  and  judgment  given  only  for  the  original  debt,  with 
interest  at  the  legal  rate  from  the  commencement  of  the  suit. 
*  *  *  The  forfeiture  declared  by  the  statute  is  not  waived 
or  avoided  by  giving  a  separate  note  for  the  interest,  or  by 
giving  a  renewal  note  in  which  is  included  the  usurious 
interest.  No  matter  how  many  renewals  may  have  been 
made,  if  the  bank  has  charged  a  greater  rate  of  interest  than 
the  law  allows,  it  must,  if  the  forfeiture  clause  of  the  statute 
be  relied  on,  and  the  matter  is  thus  brought  to  the  attention 
of  the  court,  lose  the  entire  interest  which  the  note  bears  or 
which  has  been  agreed  to  be  paid.  By  no  other  construction 
of  the  statute  can  effect  be  given  to  the  clause  forfeiting  the 
entire  interest  which  the  note,  bill,  or  other  evidence  of  debt 
carries,  or  which  was  agreed  to   be  paid,  but   which  has  not 
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been  actually  paid.  It  is  said  that,  within  the  meaning  of  the 
statute,  interest  is  paid  when  included  in  the  renewal  note, 
and,  when  suit  is  brought  upon  the  last  note,  calling  for 
interest  from  its  date,  only  the  interest  accruing  on  the 
apparent  principal  of  that  note  is  subject  to  forfeiture.  We 
think  the  statute  cannot  be  so  construed.  If,  within  the 
meaning  of  the  statute,  interest  is  'paid'  simply  by  including 
it  in  the  renewal  note,  it  would  follow  that,  as  soon  as  the 
usurious  interest  is  included  in  a  renewal  note,  the  borrower 
or  obligor  could  sue  the  lender  or  obligee,  and  recover  back 
*  *  *  'twice  the  amount  of  the  interest  thus  paid,' when 
he  had  not  in  fact  paid  the  debt,  nor  any  part  of  the  interest 
as  such.  This  cannot  be  a  sound  interpretation  of  the  stat- 
ute. The  words  'in  case  the  greater  rate  of  interest  has 
been  paid,'  in  section  5198,  refer  to  interest  actually  paid,  as 
distinguished  from  interest  included  in  the  note  and  only 
'agreed  to  be  paid.'  If,  for  instance,  one  executes  his  note  to 
a  national  bank  for  a  named  sum  as  evidence  of  a  loan  to  him 
of  that  amount  to  be  paid  in  one  year  at  10  per  cent,  interest, 
such  a  rate  of  interest  being  illegal,  and  if  renewal  notes  are 
executed  each  year  for  five  successive  years,  without  any 
money  being  in  fact  paid  by  the  borrower,  each  renewal  note 
including  past  interest,  legal  and  usurious,  the  sum  included 
in  the  last  note,  in  excess  of  the  sum  originally  loaned,  would 
be  interest  which  that  note  carried  or  which  was  agreed  to  be 
paid,  and  not,  as  to  any  part  of  it,  interest  paid."  To  the 
same  effect  are  Overholt  v.  National  Bank.  82  Pa.  490,  and 
Farmers'  &  Mechanics'  Bank  v.  Hoagland  (C.  C.)  7  Fed.  159. 
The  taint  of  usury  in  the  first  instance  continued  down  the 
entire  line.     Cake  v.  First  National  Bank,  86  Pa.  303. 

The  note  for  $17,500  of  July  12,  1895,  being  illegal  in  part, 
the  question  is,  did  it  lose  its  interest-carrying  power.-*  In 
Danforth  v.  Bank,  i  C.  C.  A.  62,  48  Fed.  271,  17  L.  R.  A.  622, 
it  was  held  that  the  forfeiture  provided  for  by  section  5198, 
supra,  attaches  to  the  instrument  itself,  and  the  consequence 
adheres  to  it,  and,  as  it  carriers  no  interest,  no  interest 
thereon  can  be  recovered;  that  the  clause  operates  directly 
upon  the  bank,  and  affects  its  power;  that  its  power 
to  collect  interest  under  its  statutory  franchise  is  lost 
by  the  commission  of  the  illegal  act.  The  contract 
entered  into  between  plaintiff  and  defendant  in  con- 
formity with  the  law  of  this  state  was  valid;  but  all 
charges  of  interest  against  defendant  in  excess  of  that  which 
is  allowed  by  the  laws  of  this  state,  and  in  compounding 
interest  upon  usurious  interest  agreed  to  be  paid  by  defend- 
ant, was  unlawful,  and  operated  as  a  forfeiture  by  plaintiff  to 
recover  any  interest  on  the  note  sued  on. 

But  plaintiff  says:  "Between  June,  1893,  and  April  30, 
1896,  defendant's  account  with  plaintiff  was  frequently  over- 
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drawn,  and  the  bank  from  time  to  time  made  small  charges 
against  his  account  in  the  nature  of  penalties,  as  it  under- 
stood it,  for  the  overdraft.  The  amount  of  these  charges, 
together  with  the  existing  overdrafts,  were,  from  time  to  time, 
more  than  equaled  by  the  money  received  by  defendant  from 
the  bank  at  the  time  his  loans  were  increased,  and  by  a 
deposit  of  $1,750,  February  i8,  1895,  and  $35,  October  i, 
1895."  And  it  intimates  that  these  matters  might  be  equita- 
bly adjusted  upon  the  principle  that  the  equities  are  about 
equal.  This,  however,  furnishes  no  justification  or  excuse 
for  the  admission  that  the  bank  made  charges  against  defend- 
ant on  his  overdrawn  account  in  the  nature  of  "penalties," 
which  was  simply  another  name  for  interest,  and  in  excess  of 
the  rate  allowed  by  law  of  this  state. 

On  January  25,  1898,  certain  of  the  real  property  described 
in  the  deed  of  trust  securing  in  part  the  payment  of  the  $6,000 
"collateral"  note  was  sold,  and  $5,500  was  the  net  proceeds, 
and  the  defendant  notified  the  plaintiff  to  apply  the  fund  to 
the  payment  of  the  said  collateral  notes  for  $6,oco;  but  defend- 
ant applied  it  in.stead  to  payment  of  interest  on  the  notes  for 
$22,000,  and  the  balance  on  the  principal  of  those  notes. 
The  note  being  in  part  usurious,  it  must  be  applied  upon  the 
principal  debt,  rather  than  the  unlawful  interest;  and  the 
burden  of  showing  that  a  partial  payment  was  made  was  upon 
the  bank,  and,  in  the  absence  of  any  finding  by  the  referee 
upon  this  question,  it  must  be  regarded  as  having  been  a  gen- 
eral payment,  and,  being  such,  thebank  was  without  authority 
to  apply  it,  or  any  part  of  it,  to  forfeited  interest — to  a  claim 
that  had  no  legal  existence.  Danforthv.  Bank,  supra;  Adams 
V.  Mahnken,  41  N.  J.  Eq.  332,  7  Atl.  435;  Greene  v.  Tyler, 
39   Pa.  361. 

It  is  said  by  counsel  for  plaintiff,  in  his  additional  citation 
of  authorities,  that  "if,  by  compounding,  the  limit  prescribed 
by  law  is  not  exceeded,  there  is  no  violation  of  law,  but  if,  by 
compounding,  the  limit  is  exceeded,  it  is  a  violation  of  the 
law.  Watson  v.  Mins,  56  Tex.  451.  The  form  of  the  con- 
tract is  immaterial.  No  device  to  evade  the  law  will  be 
upheld  by  the  courts.  Mitchell  v.  Napier,  22  Tex.  121 ;  Crozier 
v.  Stephens,  2  Willson,  Civ.  Cas.  Ct.  App.  §  802."  If  this 
position  is  correct,  and  we  think  it  is,  it  follows  inevitably 
that  the  computation  of  interest  upon  interest  at  7  per  cent, 
in  the  absence  of  a  written  agreement  authorizing  it,  was  in 
plain  violation  of  the  statute,  which  under  such  circumstances 
only  allow  6  per  cent.  It  is  shown  by  the  record  that,  at  the 
time  the  $2,500  note  was  executed,  defendant's  account  with, 
the  bank  was  overdrawn,  and  had  been  for  some  months 
prior  thereto;  and  plaintiff  charged  defendant  i  per  cent, 
per  month  on  the  overdrafts,  which  is  admitted  to  be  usury, 
and  included  it  in  that  note.     It  appears  that,  while  defendant 
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was  credited  ostensibly  for  this  note,  the  statement  of  the 
account  shows  that  he  only  received  credit  for  a  net  balance 
after  deducting  the  overdrafts,  with  usurious  interest  thereon. 
It  thus  appears  that  usurious  interest  was  taken  and  reserved 
out  of  this  note,  and  that  it  was  usurious  at  the  time  of  its 
execution. 

While  we  have  considered  these  notes  which  entered  into 
the  general  account  of  the  parties,  in  order  to  show  that  each 
and  every  one  of  them  constituting  it  since  June,  1893,  was 
tainted  with  usury,  we  might  as  well  have  disposed  of  the 
case  from  a  different  standpoint;  that  is,  that  the  long  account 
is  one  continuous  transaction,  one  running  account,  and 
that,  when  any  item  of  the  account  became  tainted  with 
usury,  it  infected  the  entire  transaction  from  that  time. 
This  view  was  taken  of  a  similar  case  in  Pickett  v.  Mer- 
chants' National  Bank,  32  Ark.  346,  in  which  it  was 
said:  "True,  there  is  evidence  that  the  accounts  were 
stated  monthly,  and  a  balance  struck;  but  whether  the 
usurious  interest  was,  or  not,  paid  is  not  shown.  Nor  can 
we,  upon  a  fair  consideration  of  the  transactions  between  the 
parties,  admit  these  monthly  estimates  to  be  separate  and 
distinct  settlements,  or,  indeed,  settlements  at  all,  but,  indeed, 
to  show  how  the  accounts  stood  between  the  parties.  It  was, 
in  fact,  a  running  account  between  the  bank  and  its  customers, 
Wormly,  Joy  &  Co.,  commenced  in  1866  and  continued  to 
i868,  the  time  when  the  account  was  closed  by  note,  and  in 
fact  constituted  but  one  transaction.  *  *  *  xhe  usurious 
interest,  in  this  instance,  having  been  carried  into  the  general 
account  and  made  part  of  the  sum  found  due  upon  final  settle- 
ment, taints  the  whole  contract  with  usury.  The  fact  that  the 
account  was  closed  by  note  amounts  to  nothing.  It  matters 
not  whether  the  usury  was  charged  and  taken  by  any  tacit 
assent  of  the  firm  by  the  bank  is  stating  the  monthly  account, 
or  by  note  substituted  for  the  one  first  given.  The  question 
is,  not  how  was  the  contract  closed  or  renewed,  but  whether 
any  part  of  the  sum  charged,  and  for  which  the  note  was 
executed,  was  for  the  use  or  forbearance  of  money  at  a  greater 
rate  of  interest  than  allowed  by  the  law  to  be  taken.  Such  is 
clearly  the  rule  as  laid  down  by  the  elementary  writers,  and 
accords  with  numerous  decisions,  to  some  of  which  we  will 
refer.  "  A  similar  view  was  taken  in  National  Bank  v.  Lewis, 
7^  N.  Y.  516.  31  Am.  Rep.  484,  in  which  it  was  said:  "In  the 
case  at  bar  the  entire  line  or  series  of  notes  discounted,  which 
are  stated  at  length  in  the  sixth  defense,  constitute  one  con- 
nected continuous  transaction,  and  under  such  circum- 
stances the  taint  of  usury  affects  the  whole;  and  where 
the  bank  sues  to  recover  on  the  last  series,  or  renewal 
notes,  the  forfeiture  of  the  entire  interest  follows  as  a  nec- 
essary result,  and  credit  must  be  given  for  all  the  interest 
which  has  been  paid  from  beginning  of  the  loan." 
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Plaintiff  asserts  that  the  note  finally  given  by  defendant  to 
the  bank  constituted  a  written  agreement  to  pay  a  higher  rate 
of  interest  than  6  per  cent. ;  but,  even  if  this  be  true,  it  did 
not  purge  the  note  of  the  usurious  interest,  which  had  not 
been  paid,  and  which  went  to  make  up  the  sum  for  which  the 
note  was  executed.  "The  forfeiture  declared  by  the  statute 
is  not  waived  or  avoided  by  giving  a  separate  note,  in  which 
is  included  the  usurious  interest.  No  matter  how  many 
renewals  may  have  been  made,  if  the  bank  has  charged  a 
greater  rate  of  interest  than  the  law  allows,  it  must,  if  the 
forfeiture  clause  of  the  statute  be  relied  on,  and  the  matter  is 
thus  brought  to  the  attention  of  the  court,  lose  the  entire 
interest  which  the  note  bears  or  which  has  been  agreed  to  be 
paid.  By  no  other  construction  of  the  statute  can  effect  be 
given  to  the  clause  forfeiting  the  entire  interest  which  the 
note,  bill,  or  other  evidence  of  debt  carries,  or  which  was 
agreed  to  be  paid,  but  which  has  not  been  actually  paid." 
Brown  v.  National  Bank,  supra. 

Plaintiff  further  contends  that  there  isa  locuspenitentia  for 
it,  and  that,  any  time  before  entry  of  final  judgment,  it  may 
consider  the  excessive  interest  paid  on  account  of  the  loan, 
and  so  apply  it,  and  lessen  the  principal;  that  up  to  that  time 
it  may  make  its  election.  In  support  of  this  contention  plain- 
tiff relies  chiefly  upon  Duncan  v.  First  National  Bank  of  Mt. 
Pleasant,  Fed.  Cas.  No.  4,13s.  approved  in  McBroom  v. 
Scottish  Investment  Co.,  153  U.  S.  328,  14  Sup.  Ct.  852,  38 
L.  Ed.  729;  Stevens  v.  Lincoln,  7  Mete.  528;  Wright  v. 
Laing,  3  B.  &  C.  169;  and  Saunders  v.  Lambert,  7  Gray, 
484.  The  case  first  cited  was  an  action  under  the  laws  of 
New  Mexico  to  recover  double  the  amount  alleged  to  have 
been  collected  and  received  by  the  defendant  in  excess  of  the 
Isgal  rate  of  interest.  The  statutes  of  that  territory  make 
void  a  contract  of  loan  providing  for  usurious  interest  only  as 
to  the  interest  in  excess  of  what  the  statute  allows,  while  sec- 
tion 5198  of  the  national  banking  act  [U.  S.  Comp.  St.  1901, 
P-  3493]  expressly  provides  "that  the  taking,  receiving,  reserv- 
ing, or  charging  a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section,  when  knowingly  done,  shall  be  deemed 
a  forfeiture  of  the  interest  which  the  note,  bill,  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon."  Duncan  v.  First  National  Bank  of  Mt. 
Pleasant,  supra,  was  an  action  under  the  national  banking 
act  to  recover  twice  the  amount  of  usurious  interest  paid  upon 
loans  from  the  bank,  and  it  was  held  that,  where  a  national 
bank  has  taken  usurious  interest  on  a  loan  or  discount,  it 
may  elect  to  apply  the  excess  of  interest  on  the  principal  at 
any  time  before  the  loan  is  paid  in  full,  or  before  the  judg- 
ment is  entered  for  the  full  amount.  But  no  allusion 
is  made  in  that  case  to  the  provision  of  the  national  banking 
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act  above  quoted,  which  declares  that  the  taking  of  usurious 
interest  forfeits  the  entire  interest.  Stephens  v.  Lincoln,  7 
Mete.  525,  was  also  an  action  to  recover  back  usurious  interest, 
and  it  was  held,  that  while  the  usurious  interest  is  unpaid 
there  remains  the  locus  penitentia,  and  that  the  party  may 
relinquish  it,  and  recover  the  balance  of  his  debt;  the  con- 
tract not  being  rendered  void  by  the  statute.  To  the  same 
effect  is  Saunders  v.  Lambert,  7  Gray,  484. 

It  is  apparent  from  a  casual  reading  of  these  adjudications 
that  they  have  no  bearing  upon  the  case  in  hand;  nor  has  any 
case  or  authority  been  called  to  our  attention  where  any  such 
rule  is  announced  in  an  action  by  a  national  bank  to  recover 
upon  a  note  executed  to  it  containing  usurious  interest,  where 
the  forfeiture  clause  of  the  statute  was  relied  upon  as  a 
defense  and  the  matter  brought  to  the  attention  of  the  court. 
Any  such  ruling  would  be  in  the  face  of  the  express  pro- 
visions of  the  statute,  and  thwart  its  very  purposes.  It  would 
be  an  inducement  to  national  banks  to  charge  usurious  interest, 
and  when  compelled  to  sue  upon  its  paper  containing  usury, 
and  that  defense  is  pleaded,  simply  say  to  the  debtor,  "We 
will  credit  the  amount  of  the  usurious  interest  paid  by  you  on 
the  principal  of  your  debt,"  and  thereby  escape  the  penalty 
of  the  law.  Certainly  no  such  consequences  were  intended 
by  it. 

Something  has  been  said  by  counsel  for  plaintiff  with  re- 
spect to  segregating  what  they  admit  to  have  been  usurious 
transactions  from  those  not  tainted  with  usury;  but  from  our 
view  of  the  case,  as  herein  expressed,  the  entire  transaction, 
or  practically  so,   is  tainted  with  usury. 

Our  conclusion  is  that  the  judgment  should  be  reversed, 
with  direction  to  the  trial  court  to  enter  up  judgment  for 
plaintiff  upon  the  following  basis: 

December  29,  1893 $15,000  00 

Principal  of  overdraft  on  July  12,  1895 474  24 

Net  credit  on   bank  account  on  that  day 230  50 

Credit  by  note  of  October  1,  1895 2,500  00 

Principal  of  overdraft  April  29,  1896 874  81 

Credit  on  account  that  date 2  42 

Total  amount  loaned $19,081  97 

Credit  by  proceeds  of  collection,  January  25,  1898 5,  500  00 

All  concur. 
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{Court  of  Civil  Appeals  of  Texas,  Nov.  8,  1902.) 
[72  S.  W.  Rep.  1054.] 

National  Banks — Usury — Recovery  of  Penalty. 

Rev.  St.  U.  S.  I  5198  [U.  S.  Comp.  St.  1901,  p.  3493],  provides  that, 
where  a  person  has  paid  usury  to  a  national  bank,  such  person,  or 
"his  legal  representative,"  may  recover  back  twice  the  amount  of 
interest  so  paid:  held  that,  since  the  statute  gives  the  right  of  action 
to  the  legal  representative  of  the  person  paying  the  interest,  it  is  a 
right  which  survives,  and  therefore  is  assignable  under  the  laws  of 
Texas,  and  an  action  may  be  maintained  by  a  partner  who  has  pur- 
chased all  interest  in  a  firm  which  has  paid  such  usurious  interest. 
Payment  by  Surety. 

Where  plaintiff,  with  surety,  executed  a  note  to  a  national  bank, 
secured  b3'  a  mortgage  of  cattle,  and  afterwards  sold  the  cattle  to 
the  surety  in  consideration  of  payment  by  him  of  the  note  and  inter- 
est to  the  bank,  such  payment  by  the  surety  operated  as  a  payment 
by  plaintiff. 
National  Banks — Usury — Recovery  of  Penalty — Bankruptcy  of  Claimant. 

Under  Rev.  St.  U.  S.  I  5198  [U.  S.  Comp.  St.  1901,  p.  3493],  pro- 
viding that  a  person  who  has  paid  to  a  national  bank  a  greater 
amount  of  interest  than  that  allowed  by  law  in  the  state  where  the 
bank  is  situated  may  recover  back  twice  the  amount  of  interest  so 
paid,  the  bankruptcy  of  the  person  who  has  so  paid  usurious  interest 
does  not  preclude  his  recover^'  under  the  statute,  after  his  discharge, 
where  his  trustee  in  bankruptcy  did  not  reduce  the  claim  to  posses- 
sion. 
Same — Same — Same — Limitations. 

Under  Rev.  St.  U.  S.  'i  5198  [U.  S.  Comp.  St.  1901,  p.  3493],  barring 
actions  to  recover  usurious  interest  from  national  banks  after  "two 
years  from  the  time  the  usurious  transaction  occurred,"  the  date  of 
the  transaction  is  the  date  of  the  pa3'ment  of  the  usurious  interest. 

Appeal  from  District  Court,  Jack  County;  J.  W.  Patterson, 
Judge. 

Action  by  J.  L.  Lasater  against  the  First  National  Bank  of 
Jacksboro.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Wayne  H.  Lasater  and  Howard  Martin,  for  appellant. 
Thos.  D.  Sporer  and  E.  W.  Nicholson,  for  appellee. 

HUNTER,  J.  This  suit  was  brought  by  appellant  July  26, 
igoi.  upon  the  federal  statute,  to  recover  from  the  bank  twice 
the  sum  of  $1,526.80  usurious  interest  paid  to  it — $3,053.60. 
The  defense  was  a  general  denial,  statute  of  limitation  of  two 
years,  and  that  since  the  usury  was  paid  the  appellant  had 
filed  his  petition  in  bankruptcy,  and  been  discharged,  and  that 
he  therefore  had  no  right  or  interest  in  the  claim.     The  case 
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was  tried  by  the  court  without  a  jury,  who  rendered  judgment 
for  the  bank,  and  hence  this  appeal. 

The  facts  are  substantially  as  follows:  The  appellant  and 
one  Maggard  were  partners  in  cattle  raising,  and  on  the  30th 
day  of  March,  1898,  borrowed  of  the  bank  $4,000,  and  executed 
their  joint  note,  with  A.  M.  Lasater  as  surety,  for  $4,350,  due 
November  15,  1898,  with  10  per  cent,  interest  after  maturity. 
They  also  mortgaged  their  cattle  to  the  bank  as  further 
security  to  said  note.  On  November  22,  1898,  the  firm  paid 
$390.90  on  said  note,  directing  it  to  be  applied  to  the  interest 
due  thereon,  and  on  the  same  day  borrowed  $100  more,  which 
was  added  to  the  note,  and,  after  deducting  the  sum  of  $390.90, 
interest  due,  renewed  the  same  for  $4,450,  dating  it  back  to 
November  15,  1898,  It  was  signed  by  the  same  parties  as  be- 
fore, and  bore  10  per  cent,  interest  from  maturity.  On  the 
17th  of  August,  1899,  the  firm  paid  on  said  note  $382.90,  with 
no  instructions  how  to  apply  it,  and  on  the  next  day  paid 
$167.50  more,  instructing  the  bank  to  apply  it  to  the  payment 
of  interest;  and  on  the  17th  day  of  November,  1899,  the 
appellant  paid  $62  more,  with  no  instructions  how  to  apply  it. 
In  same  month  of  November  the  said  Maggard  sold  all  his 
interest  in  the  firm  to  Lasater,  the  latter  assuming  all  the 
liabilities,  but  nothing  was  said  about  this  claim  against  the 
bank;  and  appellant  renewed  the  note  for  $4,313.50,  dating  it 
back  to  November  16,  1899,  payable  June  15,  1900,  with 
interest  at  10  per  cent,  after  maturity.  On  December  6, 
1899,  appellant  paid  $22.50;  on  June  29,  1900,  $15 — with  no  in- 
structions as  to  application  of  such  payments.  On  the  1 5th  day 
of  October,  1903,  A.  M.  Lasater.  the  surety,  bought  all  the 
mortgaged  cattle  of  appellant  and  some  others,  and  agreed  to 
assume  and  pay  off  the  note  in  full  consideration  of  said  sale, 
and  executed  his  note  to  the  bank  on  the  17th  day  of  said 
month,  taking  up  the  appellant's  note,  and  in  June,  1901, 
paid  to  the  bank  the  sum  of  $4,457  in  full  of  said  note,  and 
the  bank  delivered  to  appellant  his  note  so  taken  up.  The 
appellant's  last-named  note  was  also  secured  by  another 
mortgage  given  to  the  bank  on  all  of  the  same  cattle.  On 
November  19,  1900,  appellant  filed  his  petition  in  bankruptcy 
in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Texas,  and  E.  H.  Cottingham  was  appointed 
trustee;  and  appellant  was  duly  discharged  of  all  his  debts  on 
January  7,  1901,  and  the  trustee  was  discharged  of  his  trust  on 
June  II,  1901.  He  returned  no  assets  to  his  trustee.  Says 
he  had  none,  unless  this  claim  for  usury  was  one.  Says  he 
did  not  tell  the  trustee  or  his  creditors  about  this  claim  for 
usury.  After  the  note  was  paid  by  A.  M.  Lasater,  and  the 
cattle  gotten  up,  he  contended  that  there  were  not  as  many 
cattle  as  were  represented  by  appellant,  and  this  controversy 
was  afterwards  settled  by  appellant  agreeing  to  pay  him  $1,500 
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for  the  deficit,  and  has  paid  him  $500  by  transferring  him  his 
interest  in  his  grandmother's  estate.  All  the  notes,  from 
first  to  last,  contained  usury.  The  whole  amount  borrowed 
was  $4, 100.  The  whole  amount  paid  back  was  $5,4:7.80. 
The  whole  time  was  2  years,  6  months,  and  17  days.  The 
highest  legal  rate  of  interest  allowed  by  Texas  law  was  10  per 
cent,  per  annum.  The  whole  amount  of  interest  paid  was 
$1,397.80.     The  whole  amount  of  legal  interest  was  $1,038.05. 

The  facts  as  above  stated  are  undisputed,  and  only  ques- 
tions of  law  are  presented  for  solution. 

The  able  counsel  of  appellee  bank  contend  that  appellant  had 
no  right  to  sue  for  the  penalty  denounced  by  the  statute: 
(i)  Because  only  the  person  paying  the  usurious  interest,  or  his 
legal  representative,  is  allowed,  under  the  statute,  to  sue  for  it, 
and  that  appellant  is  neither  of  these,  since  the  money  was 
paidby  the  firm,  and  the  other  member  does  not  sue.  (2)  The 
last  payment  was  made  by  A.  M.  Lasater.  who  was  jointly 
bound  on  the  note,  and  he  does  not  sue.  (3)  Appellant's  trustee 
in  bankruptcy  should  bring  the  action,  if  maintainable  at  all, 
for  the  fund  would  be  an  asset  of  the  bankrupt's  estate,  and 
belong  to  the  trustee  for  the  use  of  appellant's  creditors. 

Section  5198  of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  St.  1901,  p.  3493]  provides:  *'The  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater  than 
is  allowed  by  the  preceding  section,  when  knowingly  done, 
shall  be  deemed  a  forfeiture  of  the  entire  interest  which 
the  note,  bill,  or  other  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid  thereon.  In  case 
the  greater  rate  of  interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  his  legal  representatives,  may  re- 
cover back,  in  an  action  in  the  nature  of  an  action  for  debt, 
twice  the  amount  of  interest  thus  paid  from  the  association 
taking  or  receiving  the  same:  provided  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious  trans- 
action occurred."  The  preceding  section— 5197  [U.  S. 
Comp.  St.  1901,  p.  3493] — provides,  among  other  things, 
that  national  banks  may  charge  and  receive  on  notes,  bills, 
etc.,  interest  at  the  rate  allowed  by  the  laws  of  the  state 
where  the  bank  is  located,  and  no  more. 

The  first  question  confronting  us  is,  has  the  remaining 
member  of  a  partnership,  who  has  purchased  all  the  retiring 
member's  interest  in  the  firm,  and  agreed  to  pay  all  the 
debts,  the  right  to  maintain  this  action.?  The  statute  gives 
the  right  of  action  to  "the  person  by  whom  it  has  been  paid, 
or  his  legal  representatives."  A  business  copartnership  or 
firm  is  not,  in  law,  considered  a  "person,"  and  it  cannot 
maintain  an  action,  but  must  sue  in  the  name  of  its  individual 
members  on  contracts  made  in  the  firm  name,  or  on  other  lia- 
bilities due  to  the  firm.     Ordinarily  the  surviving  member  of 


528  USURY  [vol  V 

Lasater  v.  First  Nat.  Bank  of  Jacksboro 

a  firm,  where  the  other  member  has  died,  succeeds  by  opera- 
tion of  law  to  all  the  rights  and  liabilities  existing  in  favor  of 
or  against  the  firm,  and  is  entitled,  in  his  own  name,  as  such 
survivor,  to  sue  for  and  recover  any  debt  or  claim  to  which 
the  firm  was  entitled  prior  to  the  dissolution.  This,  partly, 
because  he  was  liable  for  all  the  debts  of  the  firm  before  his 
partner  died,  and,  of  course,  remained  so  afterwards  and  had 
the  right  to  use  any  and  all  of  the  partnership  assets  in  dis- 
charge of  its  liabilities.  The  right  of  action  to  recover  part- 
nership debts  and  effects  which  existed  in  both  partners 
before  the  death  of  the  one  by  operation  of  law  passes  to  and 
survives  in  the  living  one,  and  so  the  right  survives  in  him  to 
sell  and  dispose  of  the  partnership  property  and  collect  its 
debts  to  pay  the  partnership  indebtedness.  If  Maggard  in 
this  case  had  died  and  left  appellant  as  surviving  partner,  we 
think  it  quite  clear  that  the  latter  could  maintain  this  action 
in  his  own  name  as  such  survivor.  He  succeeds  by  operation 
of  law  to  all  the  rights  and  liabilities  of  the  firm  for  the 
purpose  of  winding  up  its  business,  and  is  entitled  to  repre- 
sent the  firm.  If  by  the  law  he  represents  the  firm  he  is  its 
"legal  representative. " 

But  Maggard  did  not  die  out  of  the  firm.  He  retired  from 
it,  and,  by  contract  with  appellant,  transferred  all  his  interest 
in  the  partnership  property  and  assets  to  him,  in  considera- 
tion that  he  would  pay  all  the  debts  of  the  firm.  Now,  if  this 
claim  against  the  bank  was  an  asset  of  the  firm,  and  the  sur- 
vivor could  recover  it  in  case  of  the  death  of  his  partner,  the 
writer,  at  least,  can  see  no  reason  why  he  may  not  recover 
it  in  case  of  the  retirement  of  his  partner.  His  duties  and 
liabilities  are  the  same  in  each  case.  He  is  bound  to  pay  all 
the  debts  of  the  firm,  and  can  be  compelled  by  the  retiring 
partner  or  by  creditors  to  apply  all  the  assets  of  the  firm  to 
that  purpose,  where  he  has  agreed  with  his  retiring  partner 
to  do  so;  and  why  should  not  his  right  to  collect  the  assets  of 
the  firm  be  coextensive  with  his  liabilities  in  the  one  case,  as 
it  is  in  the  other? 

The  words  "legal  representative"  have  been  held  to  apply  to 
"all  persons  who,  with  respect  to  another's  property,  stand  in 
his  place  and  represent  his  interests,  whether  transferred  to 
them  by  his  act  or  by  operation  of  law."  Mutual  Life  Ins. 
Co.  V.  Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed. 
999,  citing  N.  Y.  Life  Ins.  Co.  v.  Flack,  ?>  Md.  341,  56  Am. 
Dec.  742.  See,  also,  Bank  v.  Alves,  91  Ky.  146,  15  S.  W.  133; 
Louisville  Trust  Co.  v.  Ky.  National  Bank  (C.  C.)  87  Fed.  143; 
Id.,  102  Fed.  442;  Fidelity  Ins.  Co.  v.  Ryan  (Ky.)  58  S.  W. 
610;  Hammond  v.  Organ  Co.,  92  U.  S.  724,  23  L.  Ed.  767; 
Ry.  Co.  V.  Bryan,  8  Smedes  &  M.  275;  Abb.  Law  Diet.; 
Warnecke  V.  Lembca.  71  111.  91,  12  Am.  Rep.  85;  Bradley  v. 
Dslls  Lumber  Co.,  105  Wis.  246,  81  N.  W.  394;  O'Neale  v. 
Caldwell,  3  Cranch,  C.  C.  313,  Fed.  Cas.  No.  10,515. 
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In  Taylor  v.  Sturgis,  5  Tex.  Ct.  Rep.  140,  68  S.  W.  538,  the 
Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  opinion  by 
Chief  Justice  Raine5%  held  that  one  who  has  a  right  of  action 
for  double  the  amount  of  usurious  interest  paid  by  him  under 
article  3106,  Rev.  St.  Tex.  1891;,  can  assign  the  same,  so  as 
to  give  to  the  assignee  the  right  to  maintain  an  action 
thereon. 

The  Texas  statute  is  as  follows:  "If  usurious  interest,  as 
defined  by  the  preceding  articles,  shall  hereafter  be  received 
or  collected  the  person  or  persons  paying  the  same,  or  their 
legal  representatives,  may  by  action  of  debt,  instituted  in  any 
court  of  this  state  having  jurisdiction  thereof,  within  two 
years  after  such  payment,  recover  from  the  person,  firm  or 
corporation  receiving  the  same,  double  the  amount  cf  interest 
so  received  or  collected."     2  Sayles'  Ann.  Civ.  St.    art.  3106. 

The  learned  Chief  Justice  puts  the  decision  upon  the  ground 
that  "this  statute  gives  a  right  of  action  to  one  paying  usurious 
interest,  and  in  case  of  his  death  such  a  right  would  become 
an  asset  of  his  estate,  subject  to  administration,"  and  there- 
fore the  character  of  claim  which  may  be  bought  and  sold; 
citing  Railway  Company  v.  Freeman,  57  Tex.  156.  In  the 
latter  case  it  is  said  that  "when  the  injury  affects  the  estate, 
rather  than  the  person,  *  *  *  the  right  of  action  could  be 
bought  and  sold,  such  right  of  action,  upon  the  death,  bank- 
ruptcy or  insolvency  of  the  party  injured,  passes  to  the  exec- 
utor or  assignee  as  part  of  his  assets,  because  it  affects  his 
estate  and  not  his  personal  right." 

Under  a  statute  of  Texas  (Rev.  St.  189c;,  art.  3353a)  which 
prescribed  that  claims  for  damages  for  injuries  not  resulting 
in  death,  whether  "to  the  health  or  to  the  reputation  or  to  the 
person  of  the  injured  party,"  shall  not  abate  by  reason  of  his 
death,  nor  by  reason  of  the  death  of  the  person  against  which 
such  cause  of  action  shall  have  accrued,  but,  in  case  of  the 
death  of  either  or  both,  such  cause  of  action  shall  survive  to 
and  in  favor  of  the  "heirs  and  legal  representatives"  of  such 
injured  party,  we  held  that  the  claim,  being  one  which  sur- 
vived to  the  representatives  of  his  estate,  was  assignable,  so 
as  to  vest  an  interest  in  his  attorney  to  whom  a  half  interest 
had  been  transferred.  Ry.  Co.  v.  Miller  (Tex.  Civ.  App.)  53 
S.  W.  709- 

The  writer,  at  least,  is  inclined  to  the  opinion  that  the 
appellant,  as  remaining  partner,  having  purchased  from  his 
retiring  partner  all  his  interest  in  the  partnership  property 
and  assets,  agreeing  to  pay  all  the  debts  of  the  firm,  is  the 
"legal  representative"  of  the  firm  which  paid  the  usurious 
interest,  and,  being  such,  is  entitled  to  maintain  this  action 
in  his  own  name.  But  however  this  may  be,  we  have  finally 
concluded,  though  with  some  doubt  and  hesitation,  that  by 
the  terms  used  in  the  article  it  was  the  intention  of  Congress 

5  Bkg  Cas— 34 
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to  vest  in  the  person  who  paid  the  usurious  interest  the  right 
to  "recover  back  twice  the  amount  of  the  interest  thus  paid"; 
and  in  order  to  show  that  this  right  was  not  intended  to  be 
limited  to  him  only,  as  a  purely  personal  right,  the  words 
"legal  representatives"  were  added,  as  words  of  survivorship, 
so  that,  in  case  of  the  death  of  the  person  paying  the  usurious 
interest,  the  right  of  action  shall  not  die  with  him,  but  to 
descend  to  his  executors,  administrators,  and  heirs,  and  thus 
be  classed  as  a  claim  belonging  to  his  estate,  rather  than  to 
his  person  only. 

If  we  are  correct  in  this  construction  of  the  act,  it  fol- 
lows that  the  claim,  being  one  that  will  survive  the  death  of 
the  person  in  whom  the  right  of  action  is  vested,  is  one  which, 
under  the  laws  of  Texas,  belongs  to  his  estate,  and  conse- 
quently one  that  may  be  sold  and  bought  like  any  other  chose 
in  action. 

The  payment  made  by  A.  M.  Lasater,  the  surety,  who  pur- 
chased the  mortgaged  cattle  from  appellant,  and  in  considera- 
tion thereof  agreed  to  pay  of!  the  note  to  the  bank,  and  in 
discharge  thereof  executed  his  own  note,  which  was  after- 
wards paid,  was  in  law  a  payment  by  appellant  in  property, 
and  the  same  as  payment  in  money.  Taylor  v.  Sturgis,  68 
S.  W.  538,  ■;  Tex.  Ct.  Rep.  140;  Hough  v.  Horsey,  36  Md. 
184,  II  Am.  Rep.  484;  Low  v.  Mussey's  Estate,  36  Vt.  183; 
Richardson  v.  Baker,  52  Vt.  617;  Bank  v,  Bingham,  50  Vt. 
105,  28  Am.  Rep.  490;  Nelson  v.  Cooley,  20  Vt.  201;  Vol.  27, 
Am.  &  Eng.  Enc.  of  Law,  p.  960. 

There  is  no  merit  in  appellee's  contention  that,  because  of 
appellant's  bankruptcy,  he  cannot  recover  on  this  claim.  His 
trustee,  it  seems,  would  have  been  entitled  to  the  fund  as 
legal  representative  of  the  bankrupt  (In  re  Kellogg  [D.  C] 
113  Fed.  120;  Herndon  v.  Davenport,  75  Tex.  462,  12  S. 
W.  nil),  though  there  are  some  authorities  to  the  contrary 
(Bank  v.  Bingham.  50  Vt.  105,  28  Am.  Rep.  490;  Nichols  v. 
Bellows,  22  Vt.  581,  54  Am.  Dec.  85;  Beals  v.  Lewis  [Ohio] 
I  Ni  E.  641),  but  both  the  bankrupt  and  trustee  had  been  dis- 
charged when  this  suit  was  filed.  Only  the  person  paying  the 
usurious  interest,  or  his  legal  representative,  can  maintain 
the  action.  The  statute  creating  the  right  especially  so  pro- 
vides. But,  as  stated,  a  trustee  in  bankruptcy,  and,  it  seems, 
a  receiver  appointed  by  the  court,  are  legal  representatives, 
within  the  meaning  of  the  statute.  Barbour  v.  Bank  (Ohio)  12 
N.  E.  5.  But  the  fund  in  this  instance  was  never  reduced  to 
possession,  nor  claimed  by  the  trustee  or  creditors  in  right  of 
the  trustee,  and  it  does  not  lie  in  the  mouth  of  the  usurer  to 
say  that  appellant  shall  not  now  recover  it.  By  knowingly 
violating  this  plain  statute,  the  bank  became  liable  to  him 
for  twice  the  sum  of  interest  so  charged  and  received  by  it. 
Boerner  v.  Bank  (Tex.  Sup.)  39  S.  W.  285;  Smith  v.  Chilton, 
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Id.  287;  Colgin  V.  Bank  (Tex.  Civ.  App.)  40  S.  W.  634;  Hill  v. 
Bank  (C.  C.)  15  Fed.  432 ;  Bank  v.  Karmany,  98  Pa.  65 ;  Bank  v. 
Bollong  (Neb.)  40  N.  W.  413.  This  liability  of  the  bank  was 
not  discharged  by  appellant's  bankruptcy  proceedings,  nor 
has  it  been  paid;  and  we  see  no  reason  why  the  appellant  is 
not  entitled  to  recover  it,  as  title  remained  in  him  at  the  close 
of  the  bankruptcy  proceedings.  Herndon  v.  Davenport,  75 
Tex.  462,  12  S.  W.  iiii;  Jones  v.  Pyron,  57  Tex.  43;  Conner 
V.  Express  Co.,  42  Ga.  37.  5  Am.  Rep.  543. 

This  brings  us  to  the  issue  of  limitation,  and  as  to  the  first 
interest  paid— $390.90 — we  think  that  appellant's  right  to 
recover  on  this  payment  was  clearly  barred  by  the  article  of 
the  federal  statute  quoted.  The  "usurious  transaction 
occurred,"  in  contemplation  of  the  statute,  when  the  usurious 
interest  was  paid,  which  in  this  instance  was  November  22, 
1898,  more  than  two  years  before  this  suit  was  filled — July  26, 
1901.  National  Bank  v.  Ragland,  181  U.  S.  45,  21  Sup.  Ct. 
536,  45  L-  Ed.  738. 

This  disposes  of  all  the  material  questions  of  law  arising  in 
the  case,  and  we  conclude  that  the  judgment  must  be  re- 
versed; and  as  the  facts  are  undisputed,  and  the  case  was 
tried  by  the  court  without  a  jury,  it  becomes  our  duty  to  ren- 
der the  judgment  here  which  the  court  below  should  have 
rendered.  After  deducting  the  first  payment  of  interest,  of 
$390  90,  which  was  barred  by  limitation,  from  $1,397.80,  the 
whole  amount  of  interest  paid,  we  find  that  appellant  paid  on 
said  debt  $1,006.90  usurious  interest,  the  claim  for  which  was 
not  barred,  and  is  consequently  entitled  to  recover  from  the 
appellee  bank  twice  the  above  sum — $2,013.80.  The  clerk  of 
this  court  is  ordered  to  enter  judgment  accordingly,  with 
interest  at  the  rate  of  6  per  cent,  per  annum  from  September 
6,  1901,  until  paid,  and  all  costs.     Reversed  and  rendered. 
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{Court  of  Appeals  of  New  York,  March  17,  igoj.) 
[66  N.  E.  Rep.  726.] 

Authority  of  Cashiei — Representations  as  to  Customer's  Solvency.* 

In  the  absence  of  evidence  of  authorization,  the  cashier  of  a  bank 
has  no  authority  hy  virtue  of  his  position  to  make  any  representa- 
tions on  behalf  of  the  bank  as  to  the  solvency  of  a  customer  who  is 
one  of  its  debtors,  and  the  bank  is  not  estopped  by  such  representa- 
tions made  by  him  to  one  whom  the  debtor  of  the  bank  referred  to 
the  bank  for  information. 
Same — Same. 

Plaintiff  sold  goods  on  credit  to  a  customer  of  a  bank  on  the  state- 
ment of  the  cashier  that  the  note  to  be  given  in  paj-ment  would  be 
good.  The  cashier  knew  that  the  customer  was  largel3'  indebted  to 
the  bank  and  was  practically  insolvent.  There  was  no  evidence  of 
any  authority  given  the  cashier  in  such  regard,  or  of  any  authority 
given  him  to  bind  the  bank  b3'  representations  as  to  its  customers: 
held,  that  the  bank  was  not  liable,  where  such  customer  thereafter 
became  insolvent. 
Same— Same— Sufficiency  of  Evidence. 

In  an  action  against  a  bank  to  recover  damages  because  of  state- 
ments of  its  cashier  to  plaintiff  on  inquir3'  as  to  the  responsibilitj'  of 
a  customer  of  the  bank,  by  which  plaintiff  was  induced  to  sell  goods 
to  such  customer  on  credit,  when  at  the  time  he  was  financially  irre- 
sponsible, evidence  examined,  and  held  not  to  show  that  defendant 
cashier  was  acting  within  the  scope  of  his  authority  when  he  made 
the  statements. 

Bartlett,  O'Brien,  and  Vann,  JJ.,  dissenting. 

Appeal  (rom  Supreme  Court,  Appellate  Division,  Fourth 
Department. 

Action  by  William  Taylor  against  the  Commercial  Bank. 
From  a  judgment  of  the  Appellate  Division  (73  N.  Y.  Supp. 
924)  reversing  a  judgment  in  favor  of  defendant,  entered  on 
dismissal  of  the  complaint,  and  granting  a  new  trial,  defend- 
ant appeals.     Reversed. 

Walter  S.  Hubbell,  for  appellant. 

Charles  J.  Bissell,  for  respondent. 

MARTIN,  J.  The  defendant  is  a  domestic  corporation 
organized  under  the  laws  of  this  state,  and  the  purpose  of  this 
action  was  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  on  account  of  false  and  fraudulent  representa- 
tions by  which  he  was  induced  to  sell  goods  on  credit  to  one 
Lighthouse,  who  was  financially  irresponsible. 

*As  to  what  are  the  powers  of  cashiers  of  incorporated  banks,  see 
Valdetero  v.  Citizens'  Bank  of  Jennings  (La.),  IBank.  Cas.  601,  and 
notes,  611  et  seq. 
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Upon  the  trial,  at  the  close  of  the  evidence,  a  motion  for  a 
nonsuit  was  made  by  the  defendant  upon  the  grounds  that  the 
representations  made  were  not  the  representations  of  the 
bank;  that  the  bank  received  nothing  from  the  transaction, 
and  consequently  it  was  not  liable  for  any  representations 
made  by  its  cashier.  This  motion  was  granted.  The  plain- 
tiff appealed  to  the  Appellate  Division,  where,  by  a  divided 
court,  the  judgment  was  reversed   and  a   new  trial  granted. 

The  only  question  involved  is  whether  there  was  evidence 
to  justify  the  submission  to  the  jury  of  the  question  of  the 
defendant's  liability.  At  the  time  of  the  alleged  representa- 
tions, Lighthouse  was  engaged  in  the  manufacture  of  mail 
bags  under  a  contract  with  the  United  States  government. 
He  was,  and  for  several  years  had  been,  a  customer  of  the  de- 
fendant, and  was  then  its  debtor  to  the  amount  of  about  $15,000, 
secured  by  notes  made  by  him  and  indorsed  by  John  L.  Acker. 
Lighthouse  had  been  recently  burned  out,  and  the  jury  would 
have  been  justified  in  finding  that  he  was  practically  insolvent, 
although  his  business  had  been  very  profitable,  netting  him 
annually  from  six  to  ten  thousand  dollars.  As  appears  from 
a  statement  in  the  possession  of  the  defendant's  cashier, 
Acker  was  the  owner  of  real  estate  to  the  value  of  about 
$31,700,  which  was  incumbered  for  $17,450,  leaving  an  equity 
of  about  $14,250,  and  was  an  indorser  upon  the  paper  of 
Lighthouse  to  the  amount  of  about  $15,000.  All  of  these  facts 
were  known  to  the  cashier  of  the  defendant.  Lighthouse 
applied  to  the  plaintiff  to  purchase  a  quantity  of  merchandise, 
of  the  value  of  about  $5,000,  in  payment  for  which  he  pro- 
posed to  give  a  note  made  by  himself  and  indorsed  by  Acker, 
and  referred  the  plaintiff  to  the  defendant  for  information  as 
to  their  responsibility.  The  plaintiff  subsequently  called  at 
the  office  of  the  defendant,  saw  its  cashier,  and  stated  that  he 
had  been  referred  to  him  to  ascertain  the  responsibility  of 
Lighthouse  and  Acker;  and  the  cashier  thereupon  told  him 
that  the  contract  which  Lighthouse  had  with  the  government 
was  all  right;  to  take  the  note — it  would  be  good,  and  he 
would  get  his  pay.  The  plaintiff  testified  that  upon  these 
representations  he  sold  the  merchandise,  and  took  in  payment 
therefor  a  note  made  by  Lighthouse  and  indorsed  by  Acker. 
There  is  no  pretense  that  the  statement  as  to  the  contract 
which  Lighthouse  had  with  the  government  was  untrue,  and 
the  statement  that  he  would  get  his  pay  was  not  a  statement 
of  an  existing  fact,  but,  at  most,  of  something  in  the  future, 
and  hence  not  actionable.  Lexow  v.  Julian,  21  Hun,  f^jy, 
affirmed  86  N.  Y.  638;  Gallager  v.  Brunei,  6  Cow.  347;  Far- 
rington  v.  Bullard,  40  Barb.  512,  516;  Treacy  v.  Hecker,  51 
How.  Prac.  69,  70;  Sawyer  v.  Prickett,  19  Wall.  146,  163,  22 
L.  Ed.  105.  Therefore  the  only  ground  upon  which  a  recovery 
could  be  had,  even  against  the   cashier,  is  that  the  statement 
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that  the  note  would  be  good  was  material;  that  it  was  made 
with  a  knowledge  of  its  falsity,  and  with  intent  that  it  should 
be  acted  upon,  and  was  not  a  mere  expression  of  opinion.  In 
other  words,  the  plaintiff  was  bound  to  prove,  as  to  this  state- 
ment, representation,  falsity,  scienter,  deception,  and  result- 
ant injury  to  the  plaintiff.  Arthur  v.  Griswold,  55  N.  Y.  400; 
Brackett  v.  Griswold,  112  N.  Y.  454,  20  N.  E.  376. 

If  we  assume  (which  we  do  not  decide)  that  the  representa- 
tions were  sufficient  to  render  the  cashier  personally  liable, 
still  the  serious  question  in  this  case  is  whether  the  bank  is 
liable  for  the  statements  made  by  its  cashier.  Obviously, 
when  the  representations  were  made,  the  cashier  was  not 
engaged  in  the  transaction  of  the  business  of  the  bank.  It  is 
equally  clear,  as  we  shall  see  later,  that  it  is  no  part  of  the 
duty  of  a  bank  cashier  to  make  representations  as  to  the  re- 
sponsibility of  its  customers  or  others.  In  this  case  Light- 
house referred  the  plaintiff  to  the  bank  to  inquire  as  to  his 
responsibility.  The  plaintiff  called  upon  the  cashier,  made 
the  inquiry,  and  was  told  by  him  the  business  in  which  Light- 
house was  engaged;  that  he  had  a  contract  with  the  govern- 
ment, which  was  all  right  and  had  been  renewed;  that  the 
note  would  be  good,  and  he  would  get  his  pay. 

The  duties  of  a  cashier  are  strictly  executive.  He  is  prop- 
erly the  executive  agent  of  the  board  of  directors,  as  such  to 
carry  out  what  it  devises  as  to  the  management  of  the  busi- 
ness of  the  bank.  There  are  certain  functions  which  by  long 
and  universal  usage  have  come  to  be  recognized  as  belonging 
to  the  office  of  cashier.  They  are  declared  to  be  inherent  in 
the  office  or  position  as  a  matter  of  law,  and,  unless  restricted 
or  enlarged,  they,  and  they  only,  can  be  performed  by  him  by 
virtue  of  his  appointment.  Under  the  circumstances  of  this 
case,  it  is  plain  that  it  could  not  be  properly  held  that  the 
defendant's  cashier  was  acting  within  the  scope  of  his  employ- 
ment in  making  the  representations  complained  of.  Craw- 
ford V.  Boston  Store  Mercantile  Co.,  67  Mo.  App.  39;  Horrigan 
V.  First  Nat.  Bk.,  56  Tenn.  137;  First  Nat.  Bk.  v.  Marshall 
&  Ilsley  Bk.,  28  C.  C.  A.  42,  83  Fed.  725;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  552,  42  L.  Ed.  977; 
First  Nat.  Bk.  v.  Ocean  Nat.  Bk.,  60  N.  Y.  278,  iq  Am.  Rep. 
181;^  Mapes  V.  Second  Nat.  Bk.,  80  Pa.  163. 

In  the  Crawford  Case  it  was  held  that  a  cashier  has  no 
apparent  or  implied  authority,  by  virtue  of  the  position  he 
holds,  to  make  any  representation  on  behalf  of  the  bank  as  to 
the  solvency  of  one  of  its  debtors,  and  therefore  that  the  bank 
will  not,  in  the  absence  of  evidence  of  authorization,  be 
bound  or  estopped  by  such  representation  made  by  him  in 
reply  to  an  inquiry  on  the  subject. 

In  the  Horrigan  Case  it  is  held  that  answering  questions  as 
to  the  solvency   of  parties  is   no   part   of   the   business   of  a 
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cashier  of  a  bank,  nor  fairly  included  within  the  scope  of  such 
business,  but  may  be,  and  probably  is,  an  incident  of  such 
position,  but  not  an  incident  to  it,  and  in  such  a  case  no  lia- 
bility attaches  to  the  bank. 

In  First  Nat.  Bank  v.  Marshall  &  Ilsley  Bank  it  was  held 
that  the  cashier  of  a  bank  does  not  act  as  its  agent  or  repre- 
sentative in  answering  an  inquiry  addressed  to  him  by  another 
bank  as  to  the  business  standing  of  a  third  person,  and  the 
bank  is  not  bound  or  estopped  by  statements  so  made  by  him 
— his  act  being  one  not  relating  to  the  business  of  the  bank» 
but  simply  one  of  customary  courtesy,  rendered  without  con- 
sideration—and that  the  failure  of  the  officers  of  the  bank,  in 
answering  a  general  inquiry  from  another  bank  as  to  the 
character  and  standing  of  a  customer,  to  disclose  the  fact  that 
the  customer  was  indebted  to  their  bank,  and  that  it  held 
liens  on  certain  of  his  property,  will  not  estop  it  to  assert  such 
liens  as  against  a  mortgage  subsequently  taken  by  the  inquir- 
ing bank. 

In  the  American  Surety  Case  it  was  held  that  the  making 
of  a  statement  as  to  the  honesty  and  fidelity  of  an  employee 
of  a  bank,  for  the  benefit  of  the  employee,  and  to  enable  the 
latter  to  obtain  a  bond  insuring  his  fidelity,  was  no  part  of 
the  ordinary  business  of  a  bank  president. 

In  First  Nat.  Bk.  v.  Ocean  Nat.  Bk.  it  was  held  that  in  the 
absence  of  proof  that  special  authority  had  been  delegated  by 
its  board  of  directors,  or  had  been  exercised  with  their  sanc- 
tion or  knowledge,  or  evidence  that  it  had  been  the  habit  and 
practice  of  the  corporation  to  receive  property  for  safekeep- 
ing, it  was  not  responsible  for  property  so  received  by  its 
cashier. 

In  the  Mapes  Case  a  suit  by  the  bank  against  indorsers  of 
a  note  discounted  for  the  accommodation  of  the  drawer, 
where  the  affidavit  of  defense  was  that,  at  and  before  the 
time  that'defendants  indorsed  the  note,  they  had  inquired  of 
the  cashier  and  one  of  the  directors  of  the  bank  whether  it 
would  be  safe  for  them  to  indorse,  and  that  these  officers 
informed  them  that  they  considered  the  drawer  perfectly 
good,  and  they  would  be  safe  in  indorsing;  that  the  officers 
knew  the  representations  to  be  false;  and  that  they  made 
them  to  deceive  the  defendants,  who  would  not  have  indorsed 
but  for  the  representations — it  was  held  to  be  insufficient,  and 
that  such  declarations,  although  willfully  false,  made  by  the 
officers,  not  in  the  course  of  their  duties  as  officers  or  agents 
of  the  bank,  could  not  affect  the  bank. 

Whether  any  particular  act  does  or  does  not  fall  within  the 
general  power  of  a  cashier  is  said  to  be  a  question  of  law,  for 
the  court,  and  not  of  fact,  for  the  jury,  although  a  question  of 
fact  may  arise  when  it  is  claimed  that  the  acts  or  conduct  of 
the  board  of  directors  have  amounted  to  a  public  holding  out 
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of  the  cashier  as  its  agent  to  perform  other  and  unusual  acts 
for  the  bank.  Farmers'  &  Mechanics'  Bk.  v.  Troy  City  Bk., 
I  Doug.  4157;  Peninsular  Bk.  v.  Hanmer,  14  Mich.  208; 
Merchants'  Bk.  v.  State  Bk.,  10  Wall.  604,  19  L.  Ed.  1008; 
I  Morse  on  Banks  &  Banking  [4th  Ed.]  §  153,  note;  Huffcut 
on  Agency,  156.  It  is  true,  a  bank  may,  by  the  adoption  of  a 
method  of  transacting  its  business  which  includes  other  than 
the  ordinary  powers  vested  in  a  cashier,  confer  upon  him  such 
additional  powers  as  are  necessary  for  the  transaction  of  the 
business  in  the  manner  thus  adopted. 

There  was  no  evidence  in  this  case  which  would  have 
justified  a  finding  that  the  defendant's  cashier  had  any 
authority  to  perform  any  duty  other  than  those  which  inhered 
in  the  office.  Nor  was  there  any  evidence  whatsoever  that 
any  unusual  method  had  been  adopted  by  the  bank  for  the 
transaction  of  its  business,  which  would  include  any  authority 
upon  the  part  of  the  cashier  to  bind  the  bank  by  representa- 
tions as  to  the  responsibility  of  its  customers. 

In  September,  1894,  more  than  a  year  after  the  representa- 
tions are  alleged  to  have  been  made.  Lighthouse's  business 
having  proved  unsuccessful  by  reason  of  the  lack  of  orders 
from  the  government,  he  transferred  his  property  and  business 
to  Thomas  Swanton  and  John  L.  Acker  under  an  arrange- 
ment by  which  the  business  was  to  be  conducted  by  them  in 
a  manner  specified.  All  deposits  were  to  be  made  in  the 
defendant  bank,  and  the  profits  of  the  business  and  proceeds 
of  the  property  were  to  be  applied  to  pay  the  bank  and  the 
debt  of  the  plaintif?;  and,  as  testified  to  by  the  plaintiff's  son, 
they  were  to  share  pro  rata.  When  these  obligations  were 
discharged,  the  business  was  to  be  restored  to  Lighthouse,  or 
to  any  person  designated  by  him,  after  compensation  to 
Swanton  and  Acker  for  the  services  rendered  by  them. 
Swanton  was  teller  of  the  bank,  and  Acker  was  indorser  upon 
the  notes  held  by  the  plaintiff  and  the  bank.  The  business 
conducted  by  them  was  not  successful.  ,No  profits  were 
realized,  chiefly  because  orders  from  the  government  ceased; 
and  the  business  and  property,  when  ultimately  disposed  of, 
realized  nothing  to  apply  upon  the  indebtedness  of  either  the 
bank  or  of  the  plaintiff,  so  that  the  bank  received  nothing 
which  rendered  it  liable  for  the  means  by  which  it  was 
obtained,  or  estopped  it  from  denying  the  cashier's  authority. 

The  respondent  contends  that  the  defendant  was  liable  for 
the  fraud  of  its  cashier,  upon  the  principle  that,  where  a 
party  receives  and  retains  the  fruits  or  product  of  a  fraud,  it 
imposes  a  liability  therefor,  although  such  person  may  be 
innocent  of  personal  participation  in  the  wrong.  It  is  an 
established  principle  of  law  that  where  a  person  acts  for 
another,  who  accepts  the  fruits  of  his  efforts,  the  latter  must 
be  deemed  to  have   adopted   the   methods   employed,    as   he 
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may  not.  even  though  innocent,  receive  the  benefits,  and  at 
the  same  time  disclaim  responsibility  for  the  fraud  by  means 
of  which  they  arose.  Garner  v.  Mangam,  93  N.  Y.  642; 
Krumm  V.  Beach,  96  N.  Y.  398;  Fairchild  v.  McMahon,  139 
N.  Y.  290,  34  N.  E.  779,  36  Am.  St.  Rep.  701.  Obviously, 
that  principle  has  no  application  to  the  case  at  bar,  as  it  is 
practically  undisputed  that  the  bank  received  nothing  from 
the  property  of  Lighthouse.  Nor  did  it  receive  any  advantage 
by  reason  of  the  sale  to  Lighthouse  of  the  goods  in  question. 
It  is  further  urged  that  the  liability  of  a  principal  for  the 
unauthorized  fraud  of  another  includes  a  case  where,  although 
the  principal  did  not  profit,  he  might  possibly  have  profited, 
by  the  wrongful  and  unauthorized  act.  We  have  found  no 
authority  sustaining  any  such  doctrine.  A  remark  of  Lord 
Coleridge  in  Swift  v.  Jewsbury,  L.  R.  9  Q.  B.  301,  312,  seems 
to  be  relied  upon.  In  that  case  the  decision  of  Barwick  v. 
English  Joint  Stock  Bk.,  L.  R.  2  Exch.  259,  was  under  con- 
sideration, and  it  was  there  said:  "I  apprehend  that  there 
can  be  no  doubt  that  a  different  set  of  principles  altogether 
arises  where  an  agent  of  a  joint-stock  company,  in  conducting 
the  business  of  a  joint-stock  company,  does  something  of  which 
the  joint-stock  company  take  advantage,  and  by  which  they 
profit,  or  by  which  they  may  profit,  and  it  turns  out  that  the 
act  which  is  so  done  by  their  agent  is  a  fraudulent  one. 
Justice  points  out,  and  authority  supports  justice  in  maintain- 
ing, that,  where  a  corporation  take  advantage  of  the  fraud  of 
their  agent,  they  cannot  afterwards  repudiate  the  agency  and 
say  that  the  act  which  has  been  done  by  the  agent  is  not  an 
act  for  which  they  are  liable."  We  find  in  this  case  and  in 
the  other  cases  relied  upon  by  the  respondent  no  decision  or 
enunciated  principle  which  supports  his  contention.  But  on 
the  contrary,  we  find  that  the  cases  cited  merely  sustain  the 
conceded  principle  that  one  who  receives  and  retains  the 
fruits  of  fraud  becomes  liable  therefor.  The  language  of  Lord 
Coleridge  i^  to  be  considered  in  the  light  of  the  case  he  had 
under  consideration,  and  the  words  "by  which  they  profit,  or 
by  which  they  may  profit,"  are  to  be  interpreted  in  view  of 
the  questions  involved  and  of  their  context.  Obviously,  they 
were  employed  upon  the  assumption  that  advantage  had  been 
taken  of  the  transaction,  induced  by  the  fraud  of  the  agent. 
In  that  case  the  agent  acted  within  the  scope  of  his  general 
authority  in  writing  the  letter,  which  was  the  fraud  com- 
plained of.  Moreover,  the  words  ''by  which  they  profit,  or 
by  which  they  may  profit,"  refer  only  to  a  condition  where 
the  principal  has  actually  taken  advantage  of  the  unauthorized 
act  of  the  agent.  If  the  principle  contended  for  by  the  plain- 
tiff were  broadly  sustained,  why  would  it  not  apply  to  him  as 
well  as  to  the  defendant,  the  arrangement  having  been  that 
the  benefits  of  a  continuance  of  the  Lighthouse  business  were 
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to  be  shared  pro  rata  by  the  plaintiff  and  defendant?  This 
suggestion  illustrates  the  fallacy  of  the  claim  that  a  party  who 
might  profit  by  a  fraudulent  transaction  would  be  liable  there- 
for, although  he  neither  adopted  it  nor  took  any  advantage 
under  it.  Moreover,  the  decision  in  the  Swift  Case  rested 
entirely  upon  another  ground,  which  includes  no  principle 
applicable  to  the  case  at  bar. 

It  was  said  by  the  learned  judge  delivering  the  opinion  of 
the  court  below  that  the  evidence  was  sufficient  to  support  a 
finding  by  the  jury  that  when  the  cashier  made  such  represen- 
tations he  was  acting  for  or  on  behalf  of  the  bank,  and  made 
them  for  the  purpose  of  enabling  Lighthouse  to  obtain  the 
plaintiff's  property,  to  the  end  that  Lighthouse  might  thereby 
continue  in  business,  and  realize  therefrom  sufficient  to  enable 
him  to  discharge  his  obligations  to  the  bank,  or  some  part 
thereof.  We  regard  this  claim,  at  most,  as  merely  conjectural, 
and,  under  the  evidence,  as  too  nebulous  to  form  the  basis  of 
a  judicial  determination.  If  there  is  any  competent  evidence 
in  the  record,  sufficient  to  have  justified  a  jury  in  finding  that 
the  cashier  was  acting  for  or  on  behalf  of  the  defendant  in 
making  such  representations,  or  that  they  were  made  for  the 
purpose  stated,  we  have  been  unable  to  discover  it.  While 
there  was  proof  of  declarations  and  admissions  of  the  defend- 
ant's cashier  and  teller  as  to  past  transactions,  and  as  to 
matters  not  relating  to  any  business  of  the  bank,  and  which 
consequently  did  not  bind  it,  there  was  no  competent  proof  of 
any  facts  which  would  have  supported  a  finding  of  the  jury  to 
that  effect.  The  admissions  of  an  agent  are  not  competent 
evidence  against  his  principal  unless  they  are  expressly 
authorized,  or  relate  to  and  are  made  inconnection  with  some 
act  done  in  the  course  of  his  agency,  so  as  to  form  a  part  of 
the  res  gestae.  Anderson  v.  Rome,  W.  &  O.  R.  Co.,  54  N.  Y. 
334;  Manhattan  L.  Ins.  Co.  v.  F.  S.  S.  &  G.  S.  F.  R.  Co., 
139  N.  Y.  146,  34  N.  E.  776. 

Nor  can  the  admissions  or  declarations  of  an  agent  be  evi- 
dence against  his  principal,  either  to  establish  the  fact  of  his 
agency,  or  the  nature  or  extent  of  his  authority.  Neither 
can  he  create  authority  in  himself  to  do  a  particular  act  by 
its  performance,  or  by  asserting  his  authority  to  do  it. 
Stringham  V.  St.  Nicholas  Ins.  Co.,  4  Abb.  Dec.  315;  Hatch  v. 
Squires,  11  Mich.  185;  Howe  Machine  Co.  v.  Clark,  15  Kan. 
492;  Brigham  v.  Peters,  i  Gray,  139;  Mitcbum  v.  Dunlap, 
98  Mo.  418,  II  S.  W.  989;  Butler  v.  C,  B.  &  Q.  Ry.  Co..  87 
Iowa,  206,  54  N.  W.  208;  Mechem  on  Agency,  §  100. 

Even  without  eliminating  from  our  consideration  the 
incompetent  testimony  of  the  acts  and  declarations  of  the  em- 
ployees of  the  bank  when  not  engaged  in  the  transaction  of 
the  business  of  the  latter,  there  is  practically  no  evidence 
which  would  justify  a  jury  in  finding  that  the  cashier  was  act- 
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ing  for  or  on  behalf  of  the  defendant  in  making  the  represen- 
tations which  are  the  subject  of  this  action.  It  is  true  that, 
when  the  cashier  made  such  representations,  Lighthouse  was 
indebted  to  the  bank  for  more  than  $15,000;  yet,  as  we  have 
already  seen,  no  duty  was  imposed  upon  the  cashier,  as  such, 
to  communicate  to  a  person  inquiring  as  to  the  responsibility 
of  a  customer  the  actual  situation  of  his  account  at  the  bank. 
Nor  is  it  within  the  line  of  the  duty  of  a  cashier  to  disclose  the 
condition  of  the  accounts  of  the  customers  of  a  bank  when- 
ever inquiry  is  made  as  to  their  responsibility. 

A  careful  study  of  the  evidence  discloses  that  there  were  no 
facts,  circumstances,  or  proof  that  would  justify  the  conclusion 
that  the  defendant's  cashier  was  in  any  way  engaged  in  the 
business  of  the  bank  in  making  any  of  the  representations 
proved,  or  that  his  purpose  in  making  them  was  that  attributed 
to  him  by  the  court  below.  It  is  possible  that  under  the  evi- 
dence the  court  may  have  suspected  that  such  was  the  pur- 
pose, but  a  mere  conjecture,  suspicion,  or  surmise  is  not 
sufficient  to  authorize  a  finding  to  that  effect.  Laidlaw  v. 
Sage,  158  N.  Y.  73,  94,  52  N.  E.  679,  44  L.  R.  A.  216. 

It  follows  that  the  trial  court  properly  nonsuited  the  plain- 
tiff, and  hence  the  judgment  of  the  Apellate  Division  must  be 
reversed,  and  that  of  the  trial  court  affirmed,  with  costs. 

BARTLETT,  J.  (dissenting).  As  a  minority  of  the  court 
are  unable  to  agree  with  the  disposition  to  be  made  of  this 
case,  it  is  deemed  proper  to  state  briefly  the  position  of  the 
dissenting  judges,  as  the  rule  of  law  about  to  be  established  is 
of  far-reaching  importance  in  the  business  world. 

The  precise  question  presented  by  this  appeal  had  not  been 
decided  by  this  court,  as  stated  by  counsel  on  the  argument. 
The  great  commercial  interests  of  this  state  require  a  rule 
calculated  to  protect  the  public  in  their  dealings  with  banks 
through  their  officers,  and  the  decisions  of  courts  in  jurisdic- 
tions where  the  point  now  presented  is  of  minor  importance 
are  not  entitled  to  controlling  weight. 

The  sole  question  is  whether  Pond,  the  cashier  of  the 
defendant,  was  acting  officially  and  in  the  line  of  his  authority, 
as  representing  the  bank,  when  he  made  the  representations 
to  the  plaintiff  concerning  the  financial  responsibility  of  Light- 
house and  Acker. 

There  is  no  difference  of  opinion  in  the  court  concerning 
the  following  proposition:  If  A.,  being  a  depositor  in  a  bank, 
and  desiring  B.  to  give  him  credit,  sends  him  to  the  bank  for 
information  as  to  his  financial  responsibility,  and  the  cashier 
represents  A.  to  be  worthy  of  credit,  the  cashier  must  be 
deemed  to  have  acted  in  his  individual  capacity,  and  his 
action  would  in  no  way  bind  the  bank;  that  is  to  say,  the 
relation  of  A.  to  the  bank,  being  solely  that  of  depositor, 
would  not  justify  the  cashier  in  speaking  officially.     It   is  for 
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the  reason  that  the  facts  in  this  case  disclose  a  very  different 
relation  between  the  bank  and  the  depositor  that  we  are 
unable  to  agree  with  the  majority  of   the  court. 

The  controlling  and  undisputed  facts  are  as  follows:  The 
representations  of  the  cashier  which  induced  the  plaintiff  to 
extend  credit  to  Lighthouse  were  made  in  April,  1893.  For 
some  years  prior  to  that  date  Lighthouse  had  been  engaged  in 
the  business  of  manufacturing  mail  bags  from  leather  and 
canvas  under  contract  with  the  United  States  government. 
The  plaintiff  was  a  dealer  in  leather,  and  prior  to  1893  had 
sold  several  bills  to  Lighthouse  without  making  inquiry  as  to 
his  financial  standing,  and  they  were  regularly  paid.  In  the 
month  of  January,  1893,  the  factory  of  Lighthouse  was  par- 
tially destroyed  by  fire;  ruining  all  his  stock  of  leather,  and 
damaging  his  machinery  and  other  plant  to  a  considerable 
extent.  In  the  following  April,  when  Lighthouse  solicited 
plaintiff  to  sell  him  an  invoice  of  leather  valued  at  about 
$5,000,  the  latter  asked  for  a  reference  as  to  his  financial 
responsibility,  and  was  directed  to  call  upon  the  Commercial 
Bank  of  Rochester.  The  plaintiff  did  so,  and,  relying  upon 
the  representations  made  by  the  bank's  cashier,  delivered  the 
leather  to  Lighthouse.  Swanton,  at  the  time  of  the  trial  the 
cashier  of  the  defendant,  and  in  April,  1893,  its  teller,  testified, 
as  defendant's  witness,  under  cross-examination,  that  in  the 
years  1891  and  1892  Lighthouse  was  indebted  to  the  bank  in 
the  sum  of  $25,000;  that  shortly  prior  to  January,  1893,  the 
amount  was  $22,000,  and  at  the  time  of  the  representations 
made  by  Pond,  the  cashier,  to  the  plaintiff,  was  between 
seventeen  and  eighteen  thousand  dollars.  It  also  appears 
that  Lighthouse  had  no  financial  responsibility,  except  such 
profits  as  he  might  realize  in  the  performance  of  his  contract 
with  the  government.  Acker,  the  surety  on  Lighthouse's  con- 
tract with  the  government,  and  the  indorser  on  plaintiff's 
note,  testified  that  while  he  owned  real  estate,  which,  accord- 
ing to  the  statement  made  to  the  bank,  showed  an  equity  of 
some  $14,000,  it  was  incumbered  by  mortgages,  which  were 
subsequently  foreclosed  by  the  bank,  and  resulted  in  a  judg- 
ment against  him  in  every  case  for  a  deficiency.  The  sequel 
proved  that  Acker  was  absolutely  without  financial  responsi- 
bility. Lighthouse,  during  all  the  transactions  involved  in 
this  case,  was  a  depositor  of  the  defendant  bank.  The  plain- 
tiff, when  he  made  the  sale  based  on  the  representations  of 
the  defendant's  cashier,  took  Lighthouse's  note  for  $5,000, 
indorsed  by  Acker,  dated  May  4,  1893,  and  falling  due  the 
following  August,  when  it  was  protested,  and  no  part  thereof 
paid,  except  the  sum  of  $1,000.  It  is  also  to  be  borne  in  mind 
that  Acker  was  an  indorser  on  all  of  Lighthouse's  paper  in  the 
hands  of  the  bank. 

In  view  of  these  facts,  it  would  seem  as  if  honesty   and  fair 
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dealing  required  the  bank,  wiien  called  upon  by  the  plaintiff, 
at  the  instance  of  Lighthouse,  to  either  refuse  to  make  any 
statement  in  regard  to  the  latter's  financial  responsibility,  or 
to  disclose  to  the  plaintiff  the  fact  that  it  had  been  for  a  long 
time  discounting  Lighthouse's  paper,  with  Acker  as  an 
indorser,  held  a  large  amount  of  it  at  the  time  when  the  ques- 
tion was  asked,  and  that  Lighthouse  had  been  heavily  indebted 
to  the  bank  for  several  years.  It  is  said  that,  while  this  course 
of  conduct  might  be  required  in  fair  dealing  between  two 
individuals,  the  rule  would  not  apply  if  the  reference  as  to  the 
financial  responsibility  was  made  to  a  banking  corporation. 
We  are  unable  to  see  any  difference  between  the  two  cases. 
A  bank,  in  our  modern  business  life,  comes  into  daily  contact 
with  the  citizen  in  numberless  ways,  and,  as  an  intangible 
legal  entity  can  only  act  through  its  officers,  there  would  seem 
to  be  no  reason  why  it  and  the  individual  should  not  be  held, 
under  the  circumstances  disclosed  in  this  case,  to  the  same 
measure  of  good  faith  and  business  integrity.  It  was  greatly 
to  the  interest  of  the  bank  that  the  credit  of  Lighthouse 
should  be  maintained,  and  yet  it  seems  very  certain  that  if 
the  plaintiff  had  been  advised  as  to  the  true  relations  existing 
between  the  bank  and  Lighthouse  and  his  indorser,  Acker, 
and  also  of  the  business  embarrassment  under  which  Light- 
house was  laboring,  no  credit  would  have  been  extended  to 
him.  The  real  situation  existing  at  the  time  these  representa- 
tions were  made  is  rendered  apparent  by  the  fact  that  the 
note  for  $[;,ooo  given  in  reliance  upon  the  representations 
made  in  April  went  to  protest  the  following  August. 

In  the  view  we  take  of  this  case,  the  facts  to  which  ref- 
erence has  been  made  control  the  disposition  of  the  question 
before  the  court;  but  it  adds  greater  emphasis  to  them  when 
the  remaining  facts,  which  need  not  be  discussed  in  detail, 
show  that  the  protest  of  plaintiff's  note  in  August,  1893,  was 
the  beginning  of  the  end,  and  both  maker  and  indorser  thereof 
passed  on  into  hopeless  bankruptcy,  their  creditors  losing 
substantially  everything. 

The  prevailing  opinion  suggests  doubt  as  to  the  sufficiency 
of  the  false  representations,  as  matter  of  law,  and  assumes, 
but  does  not  decide,  that  they  would  render  the  cashier  liable. 
It  is  a  significant  fact  that  appellant's  counsel  did  not  make 
this  point.  We  regard  the  representations,  taken  as  a  whole, 
as  amply  sufficient  to  charge  the  defendant. 

At  the  close  of  all  the  evidence  the  learned  trial  judge 
granted  defendant's  motion  for  a  nonsuit. 

In  writing  this  dissenting  memorandum,  we  have  spoken 
positively  as  to  the  effect  of  v/hat  we  deem  to  be  the  con- 
trolling facts  in  this  case,  but  the  point  really  presented  for 
our  consideration  is,  was  there  sufficient  evidence  to  submit 
to  the  jury  the  question  whether  these  facts  showed  that  the 
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cashier  was  acting  for  the  bank  when  he  made  the  representa- 
tions upon  which  the  plaintiff  relied?  The  learned  Appellate 
Division  was  of  the  opinion  that  there  were  such  facts,  and 
granted  a  new  trial,  A  very  instructive  case,  having  a  direct 
bearing  upon  the  situation  here  presented,  is  Barwick  v, 
English  Joint  Stock  Bank,  L.  R.  2  Exch.  259.  In  that  case 
the  cashier  of  the  bank  delivered  a  written  guaranty  to  the 
plaintif?  to  the  ef5ect  that  J.  D.'s  check  on  the  bank  in  plain- 
tiff's favor,  in  payment  of  goods  supplied,  should  be  paid  on 
receipt  of  the  government  money,  in  priority  to  any  other 
payment,  except  to  the  bank,  and  made  false  statements  as 
to  the  credit  of  J.  D.  It  appears  that  J.  D.  was  indebted  to 
the  bank  at  the  time  in  the  amount  of  ;^i2,ooo;  that  this  fact 
was  not  disclosed  to  the  plaintiff,  who,  relying  upon  the  rep- 
resentations, extended  credit  to  J.  D.,  and  accepted  his  check 
on  the  bank,  which  the  latter  refused  to  honor,  but  applied 
the  government  money  upon  the  indebtedness  due  it  from  J. 
D.  The  plaintiff  sued  the  bank  for  fraudulent  representa- 
tions, and  it  was  held  liable.  In  Swift  v.  Jewsbury,  L.  R.  9 
Q.  B.  301,  Chief  Justice  Coleridge,  at  page  312,  comments 
favorably  upon  the  Barwick  Case.  The  case  of  American 
National  Bank  of  Denver  v.  Hammond  (Colo.  Sup.)  55  Pac. 
1090,  is  also  very  much  in  point. 

We  are  of  opinion  that  the  judgment  of  the  Appellate 
Division  should  be  affirmed. 

PARKER,  C.  J.,  and  CULLEN  and  WERNER.  JJ.,  con- 
cur with  MARTIN,  J.  O'BRIEN  and  VANN,  JJ.,  concur 
with  BARTLETT,  J. 

Judgment  reversed,  etc. 
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National  Bank  &  Loan  Company  of  Watertown,  New  York, 
Plff.  in  Err.,  v.  Moses  Petrie. 

(Argued and  Submitted  February  24,  1903.     Decided  March  9,  1903.) 
[23  Sup.  Ct.  Rep.  512.] 

Contracts— Rescission  of  Illegal  Contract  for  Fraud. 

The  right  to  recover  money  paid  to  a  national  bank  on  a  contract 
sought  to  be  rescinded  for  fraud  is  not  defeated  because  the  parties 
were  attempting  a  transaction  forbidden  by  law,  since  to  deny  the 
right  to  rescind  is  to  rely  on  the  contract,  which  must  be  accepted, 
if  at  all,  with  the  burden  of  the  fraud. 

In  Error  to  the  Supreme  Court  of  the  State  of  New  York  to 
review  a  judgment  for  plaintiff  in  a  suit  to  recover  money 
paid  to  a  national  bank  on  a  contract  alleged  to  have  been 
void  for  fraud,  which  was  affirmed  by  the  Appellate  Division 
of  the  Supreme  Court  of  that  State  and  by  the  Court  of 
Appeals.     Affirmed. 

See  same  case  below,  in  Supreme  Court,  46  App.  Div.  634, 
61  N.  Y.  Supp.  1145,  and  in  the  Court  of  Appeals,  167  N.  Y. 
t;89,  60  N.  E.  II 19. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Purcell  and  John  Lansing  for  plaintiff  in 
error. 

Mr.  Elon  R.  Brown  for  defendant  in  error. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  money  paid  to  the  plaintiff  in 
error  for  certain  bonds.  One  defense  set  up  in  the  answer 
was  that  the  bank  was  a  national  bank,  and  that  the  sale  of 
the  bonds  was  without  the  authority  of  the  bank,  and  was 
illegal  and  void.  Judgment  went  against  the  bank,  it  was 
affirmed  by  the  appellate  division  of  the  supreme  court  and  by 
the  court  of  appeals,  and  the  case  now  comes  here  by  writ  of 
error.  The  ground  of  the  action  is  that  the  sale  was  induced 
by  false  representations  of  the  president  of  the  bank.  We 
do  not  state  these  particularly,  because  the  findings  and  rul- 
ings of  the  state  court  with  regard  to  them  are  not  open.  We 
have  to  deal  with  no  question  except  the  defense  attempted 
under  the  United  States  statute,  and,  therefore,  need  not 
inquire  whether  they  contained  a  stronger  infusion  of  fraud 
than  is  allowed  to  vendors  in  the  way  of  praising  their  wares. 

As  we  are  of  opinion  that  the  defendant  in  error  is  entitled 
to  keep  his  judgment,  it  does  not  matter  so  much  as   other- 
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wise  it  would  whether  the  result  is  reached  by  a  dismissal  of 
the  writ,  on  the  intimation  of  Walworth  v.  Kneeland,  15 
How.  348,  353,  14  L.  Ed.  724,  726  (see  Condev.  York,  168  U. 
S.  642,  649,  42  L.  Ed.  611,  18  Sup.  Ct.  Rep.  234),  or  by  an 
affirmance  of  the  judgment.  We  shall  assume  that  the  defense 
under  the  statute  was  such  a  claim  of  immunity  as  to  entitle 
the  plaintiff  in  error  to  come  here.  Logan  County  Nat.  Bank 
V.  Townsend,  139  U.  S.  ^T,  72,  35  L.  Ed.  107,  no,  11  Sup. 
Ct.  Rep.  496;  McCormick  v.  Market  Bank,  165  U.  S.  538, 
546,  41  L.  Ed.  817,  820,  17  Sup.  Ct.  Rep.  433.  On  that 
assumption,  however,  we  do  not  perceive  how  the  defense  is 
made  out  on  the  record.  The  complaint,  to  be  sure,  alleges 
that  the  bank  was  acting  unlawfully  in  selling  the  bond,  but  it 
does  not  appear  that  Petrie  knew  ihe  fact,  and  it  would  be  a 
strong  thing  to  charge  him  with  notice  or  a  duty  to  make 
inquiries  as  to  how  the  bank  was  conducting  its  business,  or 
to  make  the  validity  of  the  sale  depend  upon  the  fact  alone, 
irrespective  of  the  purchaser's  knowledge.  See  Miners' 
Ditch  Co.  V.  Zellerbach,  37  Cal.  543,  578,  579,  99  Am.  Dec. 
300;  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  73; 
Madison  &  I.  R.  Co.  v.  Norwich  Sav.  Soc,  24  Ind.  457,  462. 
The  sale  might  have  been  lawful.  It  was  not  necessarily 
wrong.  Fits!:  Nat.  Bank  v.  National  Exch.  Bank,  92  U.  S.  122, 
128,  23  L,  Ed.  679,  681.  However,  we  need  not  stop  at 
this  preliminary  difficulty  or  another  suggested  by  the  answer, 
on  which  no  point  was  made.  The  answer  alleges  that  the 
sale  was  without  the  authority  or  consent  of  the  bank,  and 
was  not  within  the  course  of  its  regular  business,  which  looks 
a  good  deal  like  an  attempt  to  deny  that  there  ever  was  an 
effective  sale,  and  yet  to  keep  the  price. 

The  declaration  goes  upon  a  rescission  of  the  contract.  It 
contains  ambiguous  language,  but  the  allegations  of  tender  of 
the  bond  and  that  the  tender  still  is  kept  good  make  the 
ground  sufficiently  clear.  The  question  then  is,  leaving  on 
one  side  the  averment  just  quoted  from  the  answer,  and  assum- 
ing that  the  parties  were  attempting  a  transaction  forbidden 
by  the  law,  whether  the  nature  of  the  attempt  prevents  one  of 
them  from,  withdrawing  from  the  bargain  on  the  ground  of 
preliminary  fraud.  If  the  withdrawal  were  on  the  ground  of 
repentance  alone  the  law  might,  or  might  not,  leave  the  par- 
ties where  it  found  them.  See  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  60,  61.  35  L.  Ed.  55.  69. 
II  Sup.  Ct.  Rep.  478;  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.,  171  U.  S.  138,  iqo,  43  L.  Ed.  108,  113,  18  Sup. 
Ct.  Rep.  808.  But  a  person  does  not  become  an  outlaw  and 
lose  all  rights  by  doing  an  illegal  act.  See  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  46  L.  Ed.  679,  22  Sup.  Ct. 
Rep.  431.  The  right  not  to  be  led  by  fraud  to  change  one's 
situation  is  anterior  to  and  independent  of  the  contract.     The 
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fraud  is  a  tort.  Its  usual  consequence  is  that,  as  between  the 
parties,  the  one  who  is  defrauded  has  a  right,  if  possible,  to 
be  restored  to  his  former  position.  That  right  is  not  taken 
away  because  the  consequence  of  its  exercise  will  be  the 
undoing  of  a  forbidden  deed.  That  is  a  consequence  to  which 
the  law  can  have  no  objection,  and  the  fraudulent  party,  who 
otherwise  might  have  been  allowed  to  disclaim  any  different 
obligation  from  that  with  which  the  o^her  had  been  content, 
has  lost  his  right  to  object,  because  he  has  brought  about  the 
other's  consent  by  wrong.  See  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.,  171  U.  S.  138,  151,  43  L-  Ed.  108,  114,  18 
Sup.  Ct.  Rep.  80S.  It  is  true  that  the  fraud  was  perpetrated 
by  an  agent,  and  it  is  argued  that  he  did  not  represent  the 
bank  for  an  illegal  act.  But  unless  this  means  that  there  was 
no  sale,  as  the  answer  and  a  part  of  the  argument  seem  to 
suggest, — in  which  case,  of  course.  Petrie  must  have  his 
money  back, — the  answer  is  that  if  the  bank  relies  upon  the 
sale  it  must  take  it  with  the  burden  of  the  fraud.  It  must 
adopt  the  whole  transaction  or  no  part  of  it.  It  cannot 
affirm  what  is  for  its  advantage  and  repudiate  the  rest.  Cases 
where  the  action  is  on  the  illegal  contract  do  not  apply.  Such 
was  First  Nat.  Bank  v.  Hoch,  89  Pa.  324,  33  Am.  Rep.  769. 
Here  the  attempt  is  to  recover  outside  of  it,  treating  it  as  set 
aside.  An  action  for  damages  caused  by  fraudulent  represen- 
tations wbich  induced  a  contract  affirms  the  contract  and 
relies  upon  it  (Whiteside  v.  Brawley,  152  Mass.  133,  134,  24 
N.  E.  1088),  and  therefore  mav  be  subject  to  the  same  defenses 
as  an  action  brought  directly  upon  the  contract.  Weckler  v. 
First  Nat.  Bank,  42  Md.  581,  595,  1^97,  20  Am.  Rep.  95,  seems 
to  have  been  an  action  of  this  character  in  respect  of  a  sale  on 
commission  by  the  bank.  We  express  no  opinion  as  to  an 
action  of  that  kind.  See  Thompson  v.  Saint  Nicholas  Nat. 
Bank,  146  U.  S.  240,  251,  36  L.  Ed.  956,  961,  13  Sup.  Ct. 
Rep.  66;  First  Nat.  Bank  v.  Hawkins,  174  U.  S.  364,  43  L. 
Ed.  1007,  19  Sup.  Ct.  Rep.  739.  But  when  a  right  is  claimed 
to  repudiate  it,  the  party  who  denies  the  right  is  the  one  who 
relies  upon  the  contract,  and  that  party  must  take  it  as  it  was 
made.  The  record  discloses  no  error  re-examinable  here. 
Judgment  affirmed. 

MR.  JUSTICE  McKENNA  took  no  part  in  the  considera- 
tion and  disposition  of  this  case. 

5  Bkg-  Cas— 35 
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{Supreme  Court  of  Pennsylvania,  Jan.  5,  igoj.) 
[54  Atl.    Rep.  480.] 

Crediting  Depositor— Checi<  of  Another  Depositor. 

Where  a  bank  accepts  a  check   of    a    depositor,    and  puts    it    to  the 
credit  of  another  depositor,  it  is  equivalent  to  a  payment  to  such  sec- 
ond depositor  of  the  amount  of  the  check. 
Evidence — Unstamped  Checks. 

Where  a  bank  accepts  unstamped  checks  from  a  depositor  and  places 
them  to  the  credit  of  the   account    of    another    depositor,    but    subse- 
quently charges, off  the  credit,  it    cannot,    when    sued,    object    to   an 
offer  of  the  checks  in  evidence  because  they  were  unstamped. 
Deposits — Defenses — Gambling  Transactions. 

Where  a  bank  receives  from  a  depositor  checks  of  another  depositor, 
and  gives  credit  for  the  same,  it  cannot,  on  failure  of  the  drawer  of 
the  check  to  pay  the  same,  charge  off  the  credit,  and  on  suit  therefor 
allege  as  a  defense  that  the  checks  had  been  givefi  in  a  gambling 
transaction. 

Appeal  from   Court  of  Common  Pleas,  Allegheny   County. 

Action  by  Miles  Bryan  against  the  First  National  Bank  of 
McKees  Rocks.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Assumpsit  against  a  bank  for  wrongfully  charging  oft  on  its 
books  a  credit  given  to  a  depositor.  At  the  trial  the  court 
refused  defendant's  offer  to  prove  that  the  checks  deposited 
by  the  plaintiff  represented  a  gambling  transaction.  The 
court  admitted  in  evidence  the  two  checks,  although  it 
appeared  that  they  were  not  stamped.  The  court  charged  in 
part  as  follows: 

"In  this  case,  as  we  understand  the  law,  the  plaintiff  is 
entitled  to  the  amount  he  claims,  unless  the  defendant  satisfies 
you  that  the  plaintiff  acquiesced  in  charging  back  this  money 
represented  by  these  checks.  Now,  that  is  the  only  question 
in  the  case.  The  bank,  as  between  its  depositors,  in  accept- 
ing a  check  and  potting  it  to  another  depositor's  account,  as 
between  depositors  of  the  same  bank,  it  is  just  precisely  as  if 
the  money  was  paid  to  the  party  himself,  and  placed  to  his 
credit.  That  being  the  case,  the  plaintiff  would  be  entitled 
to  recover  in  this  case,  unless  the  defendant  has  satisfied  you 
that  the  plaintiff  acquiesced  in  charging  it  back.  Upon  that 
there  is  a  great  deal  of  disputed  testimony.  It  is  not  all  on 
one  side  by  any  means.  The  defendant  called  a  number  of 
witnesses  to  show  that,  after  the  bank  discovered  that  the 
checks  of  Meyers  &  Co.  did  not  go  through  the  clearing  house, 
and  were  not  good  for  anything,  and  that  McCann's  account 
would  not  be  sufficient  to  pay  these  checks  deposited  by   the 
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plaintiff,  they  told  Mr.  Bryan  of  the  difficulty — the  mistake  or 
blunder,  if  you  choose  to  call  it  that,  that  they  had  made — and 
that  they  proposed,  as  it  was  only  a  short  time  afterwards  (on 
Monday)  to  rectify  the  mistake,  and  charge  it  back;  and  they 
allege  that  Mr.  Bryan  assented.  Now,  it  is  not  necessary  to 
say  in  words,  'I  assent.'  You  can  acquiesce  by  your  actions. 
Some  of  the  witnesses  say  that  he  said,  'AH  right.'  Others 
state  that  he  agreed  that  they  should  balance  his  book.  They 
took  his  bankbook,  and  balanced  it,  and  put  these  checks  on 
there  as  having  been  charged  to  him,  and  they  allege  that  he 
went  away  satisfied — made  no  objection  then.  That  is  their 
testimony.  If  he  did  that,  he  could  not  recover,  because  he 
could  have  stood  upon  the  mistake  of  the  bank.  A  bank  is 
bound  to  know  thata  check  is  good  when  they  tell  you  a 
check  of  one  of  their  own  depositors  is  good;  but,  if  they 
made  a  blunder,  the  depositor  may  agree  that  they 
may  rectify  that  blunder,  and,  if  they  balanced  the 
book,  and  gave  it  to  him,  and  told  him  that  they 
charged  back  the  checks,  and  he  took  his  book,  and 
made  no  objection,  that  estops  him  from  recovering  against 
the  bank  under  the  circumstances.  That  is  the  theory  of  the 
defendant,  and  they  have  testimony  that  tends  to  show  that. 

"On  the  other  side,  the  plaintiff  denies  that  entirely.  He 
says  he  presented  these  checks  as  money;  that  they  put  them 
to  his  account  as  money,  and  he  went  away  satisfied.  He 
says  that  it  was  an  ordinary  and  usual  transaction  with  the 
bank,  and  that  when  he  was  told  of  the  mistake  he  considered 
it  their  mistake.  He  had  taken  the  checks,  probably,  for  a 
valuable  consideration.  We  do  not  know  what  for.  It  might 
have  been  for  a  debt.  He  says  he  only  wanted  to  get  the 
checks  to  show  to  his  attorney,  and  that  they  balanced  his 
book,  and  that  he  never  saw  that  the  checks  were  charged 
against  him  until  he  got  down  in  town,  and  that  he  never 
acquiesced  in  it  or  agreed  to  it  at  any  time. 

"Now,  you  have  both  sides  of  the  case,  and  it  is  not  for 
the  court  to  descant  on  the  evidence,  or  say  on  which  side  of 
the  case  the  weight  of  testimony  is.  That  is  for  the  jury. 
You  twelve  men  will  use  your  common  sense  in  passing  upon 
the  testimony.  Just  ask  yourselves,  when  you  get  to  your 
room,  the  question,  did  the  plaintiff  acquiesce,  silently  or 
otherwise.''  It  is  not  necessary  to  say,  *I  will  agree  to  it,'  if 
he  acquiesced  by  his  acts  in  having  them  rectify  the  mistake 
they  made  about  their  account  with  McCann.  If  he  did 
acquiesce,  and  you  are  satisfied  of  that  by  the  weight  of  the 
evidence,  you  will  find  for  the  defendant,  because  he  is 
estopped  in  justice  and  law  from  trying  to  make  the  bank  pay 
when  they  made  a  mistake  and  he  was  told  of  it  and  acquiesced 
in  it.  But  if  that  is  not  made  out  by  the  weight  of  the  evi- 
dence, if  you  believe  he  did  not  acquiesce,  and  did  not   agree 
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to  it,  but  demanded  his  rights  ail  the  way  through,  you  should 
find  for  the  plaintiff  for  the  amount  claimed  as  presented  by 
counsel.  That  is  all  there  is  in  this  case,  and  all  there  could 
be  if  you  tried  it  a  month." 

Verdict  and  judgment  for  plaintiff  for  $2,301.01. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN,  and 
MESTREZAT,  JJ. 

Joseph  A.  Langfitt,  H.  W.  Mcintosh,  William  A.  Stone,  and 
Stephen  Stone,  for  appellant. 

W.  H.  S.  Thompson,  Frank  Thompson,  and  H.  S.  Lydick, 
for  appellee. 

BROWN,  J.  On  November  9,  1900,  John  J.  McCann  drew 
to  the  order  of  Miles  Bryan,  and  delivered  to  him,  a  check  on 
the  First  National  Bank  of  McKees  Rocks,  Pa.,  for  $956. 
The  day  following  he  gave  Bryan  another  check  on  the  same 
bank  for  $1,164.75.  On  that  day  Bryan,  who  was  also  a 
depositor  in  the  bank  on  which  the  checks  had  been  drawn, 
went  to  it,  and  made  a  deposit  of  $2,357,  composed  of  these 
two  checks  and  other  small  checks  and  some  cash.  At  the 
time  he  made  this  deposit  the  books  of  the  bank  showed  a 
credit  in  favor  of  McCann  of  $3,276.  The  two  checks  which 
he  had  given  to  Bryan,  amounting  to  $2,120.75,  after  having 
been  passed  to  the  latter's  credit  as  part  of  his  deposit  of 
$2,357,  were  stamped  "Paid"  by  the  bank.  Part  of  the 
amount  standing  to  the  credit  of  McCann  on  the  books  of  the 
bank  was  made  up  by  his  deposit  of  two  checks  drawn  to  his 
order  by  E.  A.  Meyers  &  Co.  The  first  dated  November  9, 
1900,  for  $1,527. 35,  was  deposited  the  same  or  the  following 
day;  and  the  second,  given  November  10,  1900,  was  for 
$861.70.  After  Bryan  had  received  credit  for  the  two  checks 
McCann  had  given  him,  and  which  had  been  stamped  ''Paid," 
the  bank  learned  that  the  checks  of  E.  A.  Meyers  &  Co.  to 
McCann,  which  had  been  deposited  to  his  credit,  were  not 
paid  by  the  Freehold  Bank,  on  which  they  had  been  drawn, 
and  they  were  subsequently  returned,  marked  "No  funds." 
Bryan  made  his  deposit  and  received  the  credit  in  his  pass- 
book on  Saturday,  and  on  the  following  Monday  the  bank 
charged  the  two  McCann  checks  back  to  his  account,  return- 
ing them  to  him.  Subsequently  this  suit  was  brought  to 
recover  from  the  bank  the  amount  so  withdrawn  by  it  from 
appellee's  account,  on  the  ground  that,  having  given  him 
credit  for  the  two  checks  drawn  by  McCann  on  itself,  with 
ample  funds  in  its  hands  to  meet  them,  according  to  its  own 
books,  when  thsy  were  presented,  it  had  made  practically  a 
cash  payment  to  him,  which  it  could  not  recall  without  his 
consent.     The  trial  judge   entertained   this   view,  and   in  an 
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adequate  charge  submitted  to  the  jury,  as  the  only  question 
for  their  determination,  whether  the  plaintiff  had  agreed  that 
the  money  represented  by  the  McCann  checks  should  be 
charged  back  to  his  account.  The  jury  found  that  he  had  not 
so  agreed,  and  the  verdict  was  in  his  favor  for  the  amount 
claimed. 

When  the  bank  gave  to  Bryan,  one  of  its  depositors,  credit 
on  his  passbook  for  the  two  checks  drawn  on  it  by  another  of 
its  depositors  having  on  its  books  ample  funds  to  pay  them, 
such  credit  was  equivalent  to  a  payment  to  Bryan  in  cash  of 
the  amount  of  the  checks.  This  has  never  been  questioned 
with  us  from  the  time  it  was  first  decided  in  Levy  v.  Bank  of 
the  United  States,  4  Dall.  234,  i  L.  Ed.  814,  and  i  Bin.  27, 
and  it  cannot  be  pretended  that,  if  an  actual  cash  payment 
had  been  made  to  Bryan  by  the  bank,  there  could  be  a 
recovery  back  from  him,  if  unwilling  to  pay  it. 

The  two  legal  positions  taken  by  the  defendant,  which  the 
court  below  refused  to  sustain,  were;  First,  that  the  court 
ought  not  to  have  admitted  in  evidence  the  two  checks  drawn 
by  McCann  in  favor  of  Bryan,  because  they  had  not  been 
stamped  as  required  by  the  act  of  Congress;  and,  secondly, 
that  the  defendant  ought  to  have  been  allowed  to  prove  that 
these  checks  "were  given  in  a  gambling  transaction,  com- 
monly known  as  a  'bucket-shop'  business,  and  conducted  by 
E.  A.  Meyers  &  Co.,  with  John  J.  McCann  as  an  interested 
party  therein,  with  full  knowledge  of  the  plaintiff  in  this  case, 
who  dealt  with  McCann,  and  through  him  with  Meyers  & 
Co.,  in  carrying  on  that  bucket-shop  business  contrary  to  pub- 
lic policy." 

As  to  the  first  position,  appellant  seems  to  overlook  the 
fact  that  this  suit  is  not  on  the  checks.  The  plaintiff  could 
not  sue  on  them.  As  a  holder  of  checks  on  a  bank,  drawn 
by  one  having  funds  in  it  to  meet  them,  he  could  not  sue  it. 
Saylor  v.  Bushong,  100  Pa.  23,  45  Am.  Rep.  353;  First 
National  Bank  of  Northumberland  v.  McMichael,  106  Pa.  460, 
51  Am.  Rep.  529;  First  National  Bank  v.  Shoemaker,  117  Pa. 
94,  II  Atl.  304,  2  Am.  St.  Rep.  649;  Maginn  v.  Dollar  Savings 
Bank,  131  Pa.  362,  18  Atl.  901.  The  plaintiff  sues  to  recover 
money  which  the  bank  had  paid  him  by  depositing  it  to  his 
credit  and  then  took  from  him  without  his  consent.  This  is 
the  substance  of  his  averment  in  his  statement.  The  checks 
were  not  offered  in  evidence  as  the  basis  of  his  claim,  or  as 
instruments  upon  which  he  had  sued.  His  case  was  complete 
without  them,  for  his  passbook  showed  the  credit  given  him 
by  the  bank.  Knowing  that  the  drawer  of  these  unstamped 
checks  had,  according  to  its  own  books,  money  in  its  hands 
to  pay  them,  it  received  them  as  money  from  Bryan,  and  gave 
him  credit  for  them.  Instead  of  complaining  of  them  now  as 
not  having  been   stamped,  it  ought  to  have   refused   to  pay 
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them  when  presented,  for  that  was  its  duty  under  a  penalty. 
But  it  paid  them.  The  act  of  Congress  was  intended  for  no 
such  case.  It  did  not  prohibit  the  offer  in  evidence  of 
unstamped  checks  as  such.  These  were  offered  not  to  estab- 
lish and  sustain  the  plaintiff's  claim,  for.  as  stated,  it  had 
been  established  by  the  bank's  entry  in  his  passbook  of  so 
much  cash  deposited  by  him  and  withdrawn  by  the  bank  with- 
out his  consent.  The  prohibition  of  the  act  of  Congress  was 
upon  the  offer  of  checks  as  evidence  when  relied  upon  as 
valid  instruments  for  the  purpose  for  which  they  were  drawn, 
and  was  not  that  it  could  not  be  shown  what  use  had  been 
made  of  them  by  parties  against  whom  they  could  not  be 
enforced  by  the  holders.  If,  as  in  this  case,  the  bank  saw  fit 
to  pay  unstamped  checks,  the  act  of  Congress  never  intended 
that  it  could  say  the  checks  had  not  been  paid,  and  that  the 
money  represented  by  them  was  still  in  its  hands  because  the 
checks  had  not  been  stamped.  In  Chartiers  &  Robinson 
Turnpike  Company  v.  McNamara,  72  Pa.  278,  13  Am.  Rep. 
673,  the  instrument  rejected  by  the  court  because  it  had  not 
been  stamped  in  accordance  with  the  act  of  Congress  was  one 
upon  which  the  defendant  relied  as  the  real  contract  between 
him  and  the  plaintiff;  in  other  words,  it  was  the  instrument 
upon  which  its  defense  depended.  Such  is  not  the  case 
here. 

The  checks  given  by  McCann  may  have  been  drawn  in 
settlement  of  marginal  deals,  but  he  did  not  say  they  should 
not  be  paid.  He  gave  them  intending  that  they  should  be 
paid,  and  the  bank  upon  which  they  were  drawn  would  now 
become  the  quickener  of  his  unwilling  conscience  for  the  pur- 
pose of  saving  itself  from  the  consequences  of  what  may  have 
been  its  own  mistake  in  giving  him  credit  for  the  checks  of 
E.  A.  Meyers  &  Co.  Even  the  ordinary  gambler  is  not  re- 
quired to  get  the  permission  of  the  bank  with  which  he  keeps 
his  account  to  withdraw  his  money  to  pay  his  gambling  debts, 
regarded  by  him,  as  a  rule,  as  obligations  of  honor.  This  is 
about  the  Dosition  of  the  appellant  as  we  understand  it, 
and  as  the  court  below  must  have  understood  it. 

Judgment  affirmed. 


I 
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O'Brien  v.  New  England  Trust  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  April  i,  igoj.) 

[66  N.  E.  Rep.  794.] 

Executrix — Bank  Deposits — Right  of  Possession — Public  Funds. 

A  sheriff  mingled  his  own  money  with  sums  paid  him  for  the  services 
of  his  deputies,  together  with  amounts  received  by  him  to  secure  him 
from  loss  by  reason  of  his  deputies  having  made  attachments  of  per- 
sonal property,  or  having  rendered  other  services  liable  to  subject  him 
or  them  to  suits  at  law.  He  deposited  all  these  sums  with  defendant, 
opening  an  account  and  drawing  checks  in  his  name  as  sheriff.  At  the 
time  of  his  decease  it  was  not  yet  time  for  the  distribution  of  a  part  of 
the  money  represented  by  the  account,  the  persons  entitled  to  receive  it 
and  the  amounts  to  be  paid  being  in  many  cases  still  uncertain.  No 
claim  to  any  part  of  it  was  made  by  the  county  treasurer,  or  by  the 
sheriff's  successor  in  office  :  held,  that  his  executrix  succeeded  to  his 
right  of  possession  of  the  funds,  for  purposes  of  administration. 

Appeal  from  Superior  Court,  Suffolk  county. 

Action  by  Mary  E.  O'Brien  against  the  New  England  Trust 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

HoUis  R.  Bailey,  for  appellant. 

J.  L.  Stackpole,  for  appellee. 

KNOWLTON,  C.  J.  The  decision  of  this  case  depends 
upon  the  relations  of  John  B.  O'Brien,  in  his  lifetime,  to  the 
money  deposited  with  the  defendant,  and  to  the  other  persons 
interested  in  the  money  represented  by  these  deposits.  For 
the  ascertainment  of  this  we  have  the  following  facts,  agreed 
to  by  the  parties:  "The  said  John  B.  O'Brien  throughout 
his  entire  term  of  service  was  in  constant  receipt  of  various 
sums  of  money,  coming  to  him,  as  sheriff,  from  many  different 
persons,  which  it  was  necessary  for  him  to  keep  until,  from 
time  to  time,  it  became  proper  for  him  to  pay  over  and  dis- 
tribute the  same.  Among  such  amounts  was  money  received 
by  him  out  of  sums  paid  for  the  services  of  his  several 
deputies,  and  amounts  received  by  him  in  the  way  of  deposits 
made  to  secure  him  from  loss  by  reason  of  his  deputies  having 
made  attachments  of  personal  property,  or  rendered  other 
services  liable  to  subject  him  or  them  to  suits  at  law. "  We 
have  also  the  further  fact  that  about  the  year  1884  he  opened 
an  account  with  the  defendant  under  the  name  of  "John  B. 
O'Brien,  Sheriff,"  which  continued  to  the  time  of  his  death, 
in  the  year  1900,  and  during  all  this  time  he  made  frequent 
deposits  and  drew   frequent  checks  in  his   name;  making  no 
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disclosures  to  the  defendant  in  regard  to  the  interest  of  other 
persons  in  the  account.  It  also  appears  from  his  accounts 
that  about  $10,000  of  the  amount  on  deposit  at  the  time  of 
his  death  was  held  for  some  of  his  deputies,  about  $s,ooo  was 
held  for  various  other  persons,  and  about  $3,000  belonged  to 
him,  not  as  sheriff,  but  personally.  At  the  time  of  his 
decease  it  was  not  yet  time  for  the  distribution  of  a  part  of 
the  money  represented  by  the  account,  the  persons  entitled  to 
receive  it  and  the  amounts  to  be  paid  being  in  many  cases 
still  uncertain.  No  claim  to  any  part  of  this  money  has  been 
made  by  the  county  treasurer  or  by  the  sheriff's  successor  in 
office. 

The  moneys  from  which  the  fund  was  derived  were  evi- 
dently paid  to  Mr.  O'Brien  by  many  different  persons  at  a 
great  many  different  times,  the  amount  of  each  payment  to  be 
held  by  him  under  the  arrangement  pertaining  to  it.  Many 
of  these  sums  seem  to  have  been  paid  to  him  for  his  own 
security  against  liability  which  he  was  under,  officially  or 
otherwise.  Each  of  these,  doubtless,  was  received  to  be  held 
as  a  pledge,  of  which  possession  was  to  be  retained  for  his 
security.  As  the  payments  were  in  money,  and  as  there  is 
nothing  to  indicate  that  these  several  sums  were  to  be  kept 
separate,  and  as  he  put  them  all  together,  and  mingled  them 
with  money  to  which  he  had  an  absolute  title,  it  must  have 
been  expected  that  he  would  retain  the  money,  with  an  abso- 
lute right  of  control  as  if  it  were  his  own;  holding  himself 
accountable  as  a  debtor  to  the  persons  to  whom  he  ought 
ultimately  to  pay  it.  The  facts  agreed  and  the  course  of 
dealing  do  not  indicate  that  each  sum  was  to  be  kept  in  his 
charge  as  a  trustee.  We  have  no  doubt  that  as  to  many,  if 
not  most,  of  the  payments,  he  was  to  retain  the  money  until 
the  time  for  settlement,  with  the  title  of  a  pledgee  for  his 
own  security.  His  executrix  succeeds  to  his  rights  in  this 
particular.  As  to  the  other  payments,  as  well  as  these,  the 
natural  inference  is  that  he  was  authorized  to  mingle  them 
with  moneys  held  solely  for  his  own  benefit,  using  proper  pre- 
cautions for  the  protection  and  security  of  the  persons 
interested  in  them,  and  to  control  them;  being  accountable 
only  to  pay  over  such  sums  as  ought  to  be  paid  at  the  proper 
time  to  those  for  whose  benefit  they  were  held.  Under  such 
arrangements,  his  executrix,  after  his  death,  succeeds  to  his 
right  of  possession  as  well  as  to  his  liability.  Her  right  to 
have  this  money  and  her  duty  to  make  proper  payments  are 
the  same  as  if  the  money  had  been  kept  in  his  safe — the  sums 
received  from  the  various  persons  mingled  together,  and 
mingled  with  money  belonging  to  himself.  The  defendant, 
under  the  contract  with  him  as  a  depositor,  was  bound  to 
honor  his  checks,  and  is  equally  bound  to  honor  the  checks  of 
his  executrix,  unless  it   appears   that   rights  of   other  persons 
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intervene.  It  does  not  appear  that  any  one  else  has  a  right 
to  the  possession  of  this  deposit  as  a  fund,  or  to  any  part  of 
it,  or  that  any  one  can  lawfully  interfere  with  the  right  of  the 
executrix  to  control  it  for  purposes  of  administration.  Sargent 
V.  Sargent,  i68  Mass.  420,  47  N.  E.  121;  Johnson  v.  Ames,  11 
Pick.  173;  Attorney  General  v.  Brigham,  142  Mass.  248,  7  N. 
E.  851;  Little  V.  Chadwick,  151  Mass.  109,  23  N.  E.  1005,  7  L. 
R.  A.  570;  Le  Breton  v.  Peirce,  2  Allen,  8-13.  This  is  an 
action  at  law,  founded  on  the  contract  between  the  defend- 
ant and  the  plaintiff's  testator,  and  no  facts  are  shown  which 
relieve  the  defendant  from  liability. 
Judgment  affirmed. 
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FlALA  et  al.  V.  AiNSWORTH. 

(Supreme  Court  of  Nebraska,  March  iS,  /i)0_^.) 

[94  N.  W.  Rep.  153.] 

Assistant  Cashiei — Liability  on  Bond— Negligence. 

"Where  an  officer  of  a   bank  g^ives    a   bond   conditioned   that    he   will 
"honestly,  faithfully,  and  efficiently"  perform   his  duties,    he   and   his 
sureties  are  liable  for  loss  resulting-  from  his  neglig-ence,  even   though 
the  directors  may  not  have  used  due  diligence. 
Case  at  Bar. 

Evidence  examined,  and  held  sufficient  to  support  the  verdict. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Error  to  Dis- 
trict Court,  Fillmore  County;  Stubbs,  Judge. 

Action  by  John  V.  Ainsworth,  receiver  of  the  State  Bank  of 
Milligan,  against  Frank  Fiala  and  others.  Judgment  for  plain- 
tiff.    Defendants  bring  error.     Affirmed. 

Frank  Dolezal  and  John  Barsby,  for  plaintiffs  in  error. 

F.  I.  Foss,  Charles  H.  Sloan,  and  J.  D.  Pope,  for  defendant 
in  error. 

POUND,  C.  A  number  of  questions  of  law  involved  in  this 
controversy  were  determined  at  a  former  hearing.  Fiala  v. 
Ainsworth,  63  Neb.  i,  88  N.  W.  135.  At  that  time  we  held 
that  the  bond  sued  on,  being  conditioned  that  the  principal 
would  "honestly,  faithfully,  and  efficiently  discharge  the 
duties"  of  his  office,  covered  not  only  his  honesty  as  an  officer, 
but  also  his  competency,  skill,  and  diligence.  We  held  further 
that  an  assistant  cashier,  though  bound  in  general  to  comply 
with  the  directions  of  the  cashier,  is  not  justified  in  aiding  in 
or  conniving  at  misappropriation  of  funds  by  his  superior, 
and  cannot  escape  responsibility  for  so  doing  by  showing  that 
he  acted  under  the  latter's  instructions.  We  recommended  re- 
versal of  a  judgment  for  the  plaintiff,  however,  because 
matters  had  been  submitted  to  the  jury,  withrespect  to  which, 
under  the  evidence,  we  considered  that  the  principal  was  not 
responsible.  Conceding  that  there  was  evidence  tending  to 
show  that  the  principal  in  the  bond  had  knowingly  aided  the 
cashier  in  obtaining  money  from  the  bank  by  forged  and  ficti- 
tious paper,  and  in  concealing  the  transactions  from  the  direct- 
ors, so  long  as  the  evidence  on  this  point  was  conflicting,  and 
all  the  items  of  damage  alleged  were  left  to  the  jury,  so  that  it 
was  impossible  to  say  upon  which  item  or  items  the  verdict  was 
based,  nor  that  the  jury  had   in  fact   rested   their   conclusion 
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upon  the  conflicting  evidence  as  to  the  abstraction  of  money 
by  forged  paper,  we  were  of  opinion  that  the  judgment  could 
not  stand.  Upon  a  new  trial  the  plaintiff  confined  his  case  to 
the  one  question  as  to  misappropriation  by  means  of  forged 
and  fictitious  notes,  and  the  complicity  of  the  principal  in  the 
bond  therein,  and  for  the  third  time  a  jury  found  in  his  favor. 
It  is  asserted  the  former  decision  establishes  that  the  sureties 
are  not  liable  for  any  loss  occurring  after  December  i,  1899, 
because  on  that  date  the  directors  became  aware  that  the 
cashier  had  been  speculating  on  the  board  of  trade  and  had 
lost  money.  This  goes  much  further  than  the  opinion  war- 
rants. One  of  the  items  submitted  to  the  jury  at  the  trial 
then  under  review  related  to  a  sum  of  $3,000  consigned  to  the 
bank,  which  was  taken  by  the  cashier  before  it  came  into  the 
bank  and  made  way  with.  With  respect  to  this  item  it  was 
urged  that  if  Fiala,  the  principal  in  the  bond,  had  notified  the 
directors  of  what  he  knew,  they  would  have  discharged  the 
cashier  before  he  could  have  abstracted  this  sum.  On  this 
point  Oldham,  C,  said:  "It  would  be  going  far  into  the 
realms  of  speculation  to  determine  just  how  much  more 
notice  of  Zirhut's  shortcomings  than  that  which  the  president 
and  board  of  directors  must  have  had  at  their  meeting  of 
December  i,  1894,  would  have  induced  that  board  to  dis- 
charge him,  and  we  do  not  believe  that  any  vague  theorizing 
on  this  question  should  be  indulged  in  at  the  expense  of 
Fiala's  bondsmen. "  But  in  so  holding  we  did  not  say  that 
the  bond  was  not  to  be  held  for  loss  caused  by  negligence  or 
dishonesty  of  the  principal  after  December  ist,  if  the  natural 
and  direct  result  of  such  negligence  or  dishonesty.  The 
abstraction  of  the  $3,000  could  have  been  prevented  only  by 
discharging  Zirhut,  the  cashier,  and  it  could  not  be  said  that 
the  failure  to  discharge  Zirhut  was  due  to  negligence  on  the 
part  of  Fiala.  It  is  quite  another  matter,  however,  when 
proof  is  adduced  to  show  that  Zirhut  misappropriated  other 
sums  after  December  ist,  and  that  Fiala  assisted  him  in,  or 
connived  at,  the  transactions.  In  such  case  Fiala's  negligence 
or  dishonesty  would  be  a  proximate  cause  of  the  loss,  since, 
had  he  refused  to  carry  out  the  instructions  of  his  superior, 
and  given  prompt  information  of  what  was  in  progress,  tbe 
money  could  not  have  been  taken  out.  Counsel  contend  that 
the  "directors  of  the  bank  owed  it  as  a  duty  to  Fiala's  bonds- 
men to  discharge  Zirhut  on  December  ist,"  and  that,  "hav- 
ing knowledge  of  Zirhut's  dishonesty,  the  bank  could  not  keep 
him  there  to  tempt  the  honesty  of  another  employee."  But 
neither  negligence  on  the  part  of  the  directors,  nor  dishonesty 
on  the  part  of  Zirhut,  affords  an  adequate  excuse  for  negli- 
gence or  dishonesty  on  the  part  of  Fiala.  So  far  as  loss 
ensued  as  a  natural  and  direct  result  of  his  acts,  he  is  liable, 
notwithstanding  some  of  his  superiors  may  have   been  care- 
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less,  and  some  dishonest.  Officers  of  a  bank  who  are  con- 
cerned in  a  misappropriation  of  its  funds  are  liable,  although 
they  do  not  profit  thereby;  and  those  who  negligently  fail  to 
prevent  it  when  they  have  knowledge  of  it  are  within  that 
category.  Williams  v.  McKay,  46  N.  J.  Eq.  25,  18  Atl.  824. 
That  the  directors  failed  to  use  due  diligence,  and  in  conse- 
quence rendered  themselves  liable,  also,  does  not  relieve  Fiala. 
Batchelor  v.  Planters'  Nat.  Bank,  78  Ky.  435. 

A  further  point  is  made  that  the  former  decision  con- 
clusively establishes  notice  of  Zirhut's  speculations  on  Decem- 
ber I,  1894.  As  a  general  proposition,  where  the  evidence  at 
a  new  trial  may  be  presumed  to  be  materially  different  from 
that  at  a  trial  already  reviewed,  this  court  will  investigate  the 
record  on  a  subsequent  review  uninfluenced  by  the  former 
decision,  except  so  far  as  questions  of  law  were  there  adjudi- 
cated, which  apply  equally  to  the  evidence  at  each  trial. 
State  V.  Paxton  (Neb.)  go  N.  W.  983.  Hence  we  should  not 
be  bound  by  a  mere  expression  of  opinion  at  the  former  hear- 
ing with  reference  to  the  evidence  then  before  us.  In  the 
present  record  there  is  a  conflict  between  the  directors  of  the 
bank,  on  the  one  hand,  and  certain  witnesses  for  the  defend- 
ant, upon  the  other,  as  to  what  was  known  to  the  directors 
on  December  ist.  The  latter  assert  that  they  knew  only  that 
Zirhut  had  lost  some  $5,000  in  board  of  trade  speculations, 
but  did  not  know  that  it  was  the  bank's  money  which  had 
been  lost.  Indeed,  they  testify  that  they  were  assured  it  was 
not  the  bank's  money.  They  claim  that  Zirhut  was  indebted 
to  the  bank  at  that  time  by  reason  of  other  transactions,  and 
contend  that  they  took  collateral  security  to  cover  such  in- 
debtedness and  prevent  loss  by  reason  of  Zirhut's  inability  to 
pay,  owing  to  his  losses  by  speculation,  and  not  for  the  pur- 
pose of  indemnity  against  an  abstraction  of  the  bank's  money, 
of  which  they  knew  nothing.  No  such  question  was  con- 
sidered in  the  former  opinion,  and  we  see  nothing  to  indicate 
an  intention  to  decide  the  question  of  fact  presented  by  this 
testimony.  This  was  pre-eminently  a  question  for  the  jury, 
and  a  finding  on  their  part  that  the  directors  had  no  such 
notice  on  December  ist  is  amply  supported  by  the  evidence. 
We  think,  therefore,  that  the  trial  court  did  not  err  in  refusing 
to  limit  liability  upon  the  bond  to  loss  accruing  before  Decem- 
ber ist. 

The  principal  contention  of  counsel  is  that  the  verdict  is 
contrary  to,  and  not  sustained  by,  the  evidence.  As  the  ques- 
tion of  fact  whether  the  forged  and  fictitious  paper  was  made 
use  of  to  abstract  money  from  the  bank,  or  was  merely  placed 
in  the  bank  and  on  its  books  for  the  purpose  of  deceiving  a 
bank  examiner  who  was  expected  to  examine  its  affairs  in  the 
near  future,  was  submitted  to  the  jury  at  the  request  of  the 
plaintiffs  in  error,  since   they   requested  instructions  leaving 
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this  matter  to  the  jury,  it  may  be  doubted  whether  they  are 
now  in  a  position  to  ask  us  to  review  the  evidence.  Farmers' 
Bank  v.  Garro  (Neb.)  88  N.  W.  131.  But  we  have  examined 
the  evidence,  and  are  of  opinion  that  the  verdict  must  be  sus- 
tained. The  plaintiff  introduced  seven  notes  v.'hich  are  shown 
to  have  bsen  forged  and  fictitious.  These  notes  have  num- 
bers upon  them,  in  the  handwriting  of  Fiala,  referring  to 
the  discount  register,  and  almost  all  of  these  numbers  are 
false;  the  corresponding  entries  upon  the  discount  register 
showing  entirely  different  notes.  The  fictitious  note  in 
almost  every  case  is  omitted  fr6m  the  register.  He  showed, 
also,  a  letter  written  and  signed  by  Fiala,  in  which  five  of 
these  notes  were  sent  to  a  bank  at  St.  Joseph,  Mo.,  on  Novem- 
ber 22,  1894,  for  the  purpose  of  obtaining  a  loan  of  $3,000  at 
that  bank.  This  was  after  the  last  of  the  four  fraudulent 
drafts  which  Zirhut  had  drawn  on  the  same  bank,  and  there 
is  nothing  to  show  that  it  was  done  to  cover  up  those  drafts. 
The  forged  notes  were  not  entered  on  the  books  of  the  bank 
until  some  time  later;  but  this  circumstance  does  not  estab- 
lish that  they  had  not  been  used  to  abstract  funds  prior  to 
that  time,  since,  as  to  several  of  the  notes,  as  we  have  already 
seen,  there  is  evidence  of  their  existence  in  the  bank  several 
weeks  previously.  As  to  some  of  the  notes,  it  appears  affirma- 
tively that  the  proceeds  were  deposited  to  Zirhut's  personal 
account,  and  the  deposit  slips  and  entries  are  in  Fiala's  hand- 
writing. The  plaintiff  proved,  also,  the  condition  of  Zirhut's 
account  with  the  bank  between  December  6th  and  13th,  the 
dates  at  which  these  notes  were  entered  on  the  books,  and 
this  account  showed  the  deposit  of  the  proceeds  of  several  of 
the  notes,  and  also  sums  marked  as  loans,  aggregating  a  con- 
siderable amount;  and  the  entries  were  in  the  handwriting  of 
Fiala.  Moreover,  there  was  an  entry  of  drafts  charged 
to  Zirhut  corresponding  to  a  check  on  Zirhut's  account 
drawn  by  Fiala  at  the  latter's  direction.  A  number 
of  witnesses  testify  that,  when  the  bank  closed,  Fiala 
indicated  voluntarily  the  forged  and  fictitious  notes, 
and  admitted  that  he  had  known  their  character  ever 
since  they  had  been  put  in  the  bank.  One  witness,  more- 
over, testifies  that  he  charged  him  with  knowing  that  the 
notes  were  forged  at  the  time  he  inclosed  them  in  the  letter 
to  the  bank  at  St.  Joseph,  and  that  Fiala  made  no  reply. 
Two  of  these  witnesses  are  entirely  disinterested,  and  their 
testimony  is  very  convincing.  Taking  all  of  the  evidence 
together,  it  certainly  makes  a  strong  case  that  Fiala  knew  of, 
if  he  did  not  actually  assist  in  and  connive  at,  Zirhut's 
fraudulent  manipulations.  The  sole  question,  therefore,  is 
whether  any  money  was  abstracted  by  means  of  these  notes. 
Some  time  before  Zirhut  absconded,  Fiala  drew  up,  at  his 
dictation,  a  statement  of  his  indebtedness  to  the  bank.     This 
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statement,  which  foots  up,  in  all,  $13,915.65,  sets  forth  the 
seven  forged  notes,  and  five  other  items  amounting  to  $7,000. 
These  last  items  do  not  correspond  to  the  drafts  by  which 
money  had  been  abstracted,  as  set  forth  in  the  former 
opinion,  and  evidently  refer  to  notes,  though  their  exact 
nature  does  not  appear  in  the  evidence.  It  does  ap- 
pear, however,  that  Zirhut  was  indebted  to  the  bank 
by  reason  of  other  transactions.  In  view  of  sections  26, 
27,  c.  8,  Comp.  St.,  we  should  not  be  justified  in  presuming 
that  this  indebtedness,  if  legitimate,  was  by  any  means  large 
enough  to  reach  the  sum  indicated  on  the  memorandum. 
Moreover,  if  the  seven  notes  had  been  put  in  the  bank  merely 
to  deceive  the  examiner,  it  is  difficult  to  see  why  Zirhut 
should  have  listed  them  as  he  did.  Upon  the  whole,  in  the 
absence  of  any  attempt  on  the  part  of  the  defendants  to  meet 
what  is  certainly  a  prima  facie  case  by  showing  the  exact 
nature  of  Zirhut's  other  indebtedness,  and  its  amount,  and  by 
showing  the  state  of  his  account  in  the  bank  in  detail,  we 
think  the  jury  were  justified  in  concluding  that  he  had 
abstracted  much  more  than  the  money  withdrawn  by  the 
drafts,  and  that  it  had  been  done    by    means  of   these  notes. 

Error  is  assigned  in  that  the  trial  court  refused  an  instruc- 
tion to  the  effect  that,  if  the  notes  were  put  in  the  bank  to 
cover  up  prior  defalcations,  the  plaintiff  could  not  recover. 
But  the  court  stated  clearly  and  repeatedly  that  the  plaintiff 
could  not  recover  unless  the  notes  were  made  use  of  to 
abstract  or  misappropriate  money,  and,  having  so  stated,  we 
do  not  perceive  that  it  was  under  any  duty  of  repeating  the 
proposition  in  a  different  form.  Moreover,  the  instruction 
tendered  is  erroneous,  in  that  it  requires  the  jury  to  find  that 
"money  was  actually  paid  or  got  from  said  State  Bank  of 
MlUigan  by  such  forged  or  spurious  notes."  If  by  reason  of 
such  notes  Zirhut  was  enabled  to  use  the  bank's  credit  at  St. 
Joseph,  and  make  way  with  funds  for  which  the  bank  at 
Milligan  would  ultimately  be  liable,  the  plaintiff  would  be 
entitled  to  recover. 

Complaint  is  made,  also,  that  the  court  refused  to  receive 
evidence  tending  to  show  that  Zirhut  had  wrecked  a  former 
bank  at  the  same  place  by  speculation  on  the  board  of  trade, 
and  that  the  directors  knew  of  this  fact.  As  we  have  seen 
already,  the  negligence  or  dishonesty  of  others  affords  no  ex- 
cuse for  negligence  or  dishonesty  on  the  part  of  the  principal 
defendant.  We  have  little  doubt  that  he  suffered  himself  to 
be  used  by  his  superior,  and  that  he  did  not  appreciate  the 
responsibility  attaching  to  his  position;  but  an  assistant 
cashier  of  a  bank,  who  gives  a  bond  for  faithful  performance 
of  his  duties,  is  in  no  position  to  act  as  a  mere  puppet.  His 
sureties  have  promised  that  he  will  discharge  the  duties  of  his 
office  with  reasonable  skill  and  diligence,  and  that  he  is  com- 
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petent  to  perform  them;  and,  though  the  greater  portion  of 
the  blame  may  attach  to  the  cashier,  it  is  his  fault,  and  that 
of  his  friends  who  became  his  sureties,  if  he  undertook  a 
position  he  was  incompetent  to  fill. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

BARNES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.     For  the  reasons  stated  in   the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 
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Security  Nat.  Bank  of  Sioux  City,  Iowa,  v.  St.  Croix 
Power  Co.  et  al. 

{Supreme  Court  of  IVisconsin,  March  21,  1903.) 
[94  N.   W.  Rep.  74.] 

National  Banks — Powers — Courts — Authority  of  Federal  Decisions. 

"While  a  state  court  is  bound  by  the  decisions  of  the  United  States 
Supreme  Court  as  to  the  powers  of  national  banks,  the  application  of 
such  decisions  as  to  the  powers  of  such  a  bank,  as  a  defense  in  a  case 
properly  brought  in  the  state  courts,  is  to  be  determined  by  state  deci- 
sions. 
Same — Ultra  Vires— Right  to  Plead  as  a  Defense  to  Action  by  Bank. 

In  an  action  by  a  national  bank  to  enforce  a  subcontract  for  the  con- 
struction of  certain  work  which  had  been  assigned  to  the  bank  and 
which  the  bank  had  been  compelled  to  complete,  the  original  contractor 
or  the  owner  could  not  urge  as  a  defense  that  the  completion  of  the 
work  by  the  bank  was  ultra  vires. 
Same — Right  to  Mechanics'  Liens. 

Where  a  subcontract  for  certain  work  was  assigned  by  the  subcon- 
tractor to  a  national  bank  as  collateral  security  for  a  pre-existing  debt, 
and  the  subcontractor  died  insolvent,  leaving  the  work  unfinished,  and 
the  contractor,  the  owner,  and  the  subcontractor's  administratrix  con- 
sented that  the  bank  might  complete  the  contract,  which  it  did,  the 
bank  thereby  became  a  subcontractor,  and  as  such  was  entitled  to  a 
mechanic's  lien. 
Mechanic's  Lien — Description  of  Property — Pleadings. 

Where  a  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
described  two  tracts  of  land,  the  first  bounded  by  an  irregular  line 
described  as  being  in  section  22,  township  31,  range  19,  "west,"  in  a 
certain  county,  and  the  second  as  bounded  by  a  line  commencing  at  a 
point  10  rods  north  of  the  N.  W.  corner  of  the  S.  W.  quarter  of  section 
22  township  31,  range  19,  thence  north  40  rods,  thence  west  80  rods, 
thence  south  40  rods,  thence  east  80  rods,  containing  20  acres,  in  section 
21,  the  complaint  was  not  objectionable  for  indefiniteness  of  descrip- 
tion of  the  land. 
Same — Sufficiency  of  Statement. 

Where  a  mechanic's  lien    statement  failed  to    contain  any    statement 
that  the  claimant  had  furnished  any   labor  or  materials,  and    failed    to 
describe  land  to  be  aft'ected  by  the    lien,  as  required    by  Rev.  St.  1898,  § 
3315,  it  was  insufficient  to  create  a  lien. 
Same — Pleading — Personal  Judgment. 

Under  Rev.  St.  1898,  ^  3324,  providing  that  in  case  a  lien  claimant  fail 
in  his  action  for  a  lien,  but  establishes  a  right  to  recover  on  contract, 
he  may  have  judgment  against  the  person  liable,  where  a  complaint  by 
a  subcontractor  who  was  not  entitled  to  a  mechanic's  lien  alleged  an 
existing  indebtedness,  and  averred  that  the  owner  had  settled  with  the 
contractor  after  notice  of  plaintiff''s  claim,  and  released  the  contractor 
from  the  contract,  and  assumed  payment  of  all  the  contractor's  obliga- 
tions with  reference  to  the  work,  it  was  error  to  sustain  a  demurrer  to 
the  complaint,  since  it  stated  facts  sufficient  to  justify  a  personal  judg- 
ment against  the  owner. 

Appeal  from  Circuit  Court,  St.  Croix  County;  E.  W.  Helms, 
Judge. 
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Action  by  the  Security  National  Bank  of  Sioux  City,  Iowa, 
against  the  St.  Croix  Power  Company,  impleaded  with 
another.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Reversed. 

This  is  an  action  to  foreclose  a  mechanic's  lien.  The  com- 
plaint, after  alleging  the  incorporation  of  the  appellant,  the 
respondent,  and  certain  other  corporations  who  were  parties, 
alleges  in  substance  that  on  August  ii,  1899,  the  defendant 
Robert  N.  King  made  a  contract  with  the  respondent  the  St. 
Croix  Power  Company  to  construct  a  dam,  power  house, 
flume,  and  tailrace  upon  the  lands  of  the  power  company  on 
Apple  River,  St.  Croix  county,  Wis.,  io  consideration  of 
$445,000  to  be  paid,  and  that  the  said  King  fully  performed  said 
contract  before  the  commencement  of  this  action;  that  on 
September  15,  1899,  one  John  E.  Robson,  of  Sioux  City,  Iowa, 
made  a  contract  with  the  said  King  to  construct  the  flume, 
which  was  a  part  of  King's  contract,  according  to  certain 
specifications  and  details,  which  are  fully  set  forth  in  the  com- 
plaint; that  said  Robson  entered  upon  the  construction  of 
said  flume,  and  on  the  21st  day  of  September,  1899,  assigned 
said  contract  to  the  plaintiff  to  secure  an  existing  indebted- 
ness which  he  owed  the  plaintiff,  and  that  the  plaintiff  gave 
due  notice  of  said  assignment  to  the  defendants  King  and  the 
power  company;  that,  in  December,  Robson  died  insolvent; 
that  his  widow  was  thereafter  appointed  administratrix,  and 
that,  with  her  consent  and  for  the  protection  of  its  security, 
the  plaintiff  assumed  the  completion  of  the  work,  and  that, 
with  the  consent  of  the  defendants  King  and  the  power  com- 
pany, the  work  was  continued  by  the  plaintiff  as  subcon- 
tractor; that  the  plaintiff  expended  many  thousands  of  dollars 
in  completing  said  work  in  accordance  with  the  terms  of  the 
contract,  and  that  the  same  was  done  under  the  direction  of 
the  engineers  of  King  and  the  power  company;  that  the  plain- 
tiff was  accepted  by  the  defendants  King  and  the  power  com- 
pany as  subcontractor  lor  the  purpose  of  completing  said 
work,  and  that,  after  the  completion  thereof,  said  work  was 
duly  accepted  by  said  defendants;  that  said  work  and  the 
materials  furnished  in  pursuance  of  said  contract  were  of  the 
agreed  price  in  all  of  $33,393  S7,  and  that  no  part  thereof  has 
been  paid,  except  the  sum  of  $25,838.71,  and  that  there  is  still 
due  and  owing  to  the  plaintiff  from  said  King  and  the  said  power 
company  for  such  work  and  materials  the  sum  of  $7, 554.86;  that 
the  last  date  of  the  performance  of  such  work  was  on  the  7th  day 
of  August,  1900;  "that  within  60  days  from  the  last  charge  for 
performing  said  work,  labor,  and  services,  and  furnishing  the 
materials  aforesaid,  to  wit,  on  the  31st  day  of  August,  1900, 
the  plaintiff  above  named  duly  gave  notice  in  writing  to  the 
St.  Croix  Power  Company,  the  owner  of  the  property  herein- 
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after  described,  by  delivering  to  and  leaving  with  H.  C. 
Baker,  Esq.,  the  vice  president  and  general  manager  of  said 
company,  a  true  copy  thereof,  and  filed  a  copy  of  said  notice 
in  the  office  of  the  clerk  of  the  circuit  court  for  St.  Croix 
county,  which  said  notice  set  forth  that  the  claimant  has  been 
employed  by  Robert  N.  King  to  perform  work,  labor,  and 
services,  and  furnish  materials,  together  with  a  statement  of 
the  work  performed  and  the  materials  furnished,  and  the 
amount  due  therefor  from  Robert  N.  King  to  this  plaintiff,  to 
wit,  the  sum  of  $7,554.86,  as  hereinabove  set  forth;  that  the 
plaintif?  claimed  a  lien  therefor  given  by  chapter  143  of  the 
Revised  Statutes  of  the  State  of  Wisconsin  for  the  year  1898; 
that  thereafter,  and  within  six  months  from  the  date  of  the 
last  charge  of  said  work  and  labor  performed  and  materials 
furnished  as  aforesaid,  and  on  the  ist  day  of  September,  1900, 
the  plaintiff  duly  caused  to  be  filed  a  claim  for  lien,  pursuant 
to  chapter  143  of  the  Revised  Statutes,  for  the  amount  due 
and  owing  from  said  defendant  Robert  N.  King  to  the  plain- 
tiff, in  the  office  of  the  clerk  of  the  circuit  court  for  St.  Croix 
county,  that  being  the  proper  county  therefor,  which  claim 
for  lien  so  filed  contained  a  statement  of  the  contract  or 
demand  upon  which  it  was  founded,  the  name  of  the  person 
against  whom  the  demand  is  claimed,  the  name  of  the 
claimant,  the  last  date  of  the  performing  the  work,  labor,  and 
services,  and  materials  furnished,  a  description  of  the  prop- 
erty affected  thereby,  and  a  statement  of  the  amount  claimed; 
that  due  notice  of  the  plaintiff's  claim  in  writing  had  hereto- 
fore been  given  the  defendant  the  St.  Croix  Power  Company, 
and  all  other  material  facts  in  relation  thereto,  which  claim 
was  duly  signed  by  John  W.  Bashford,  the  attorney  for  the 
claimant;  that  one  year  has  not  elapsed  since  the  last  charge 
aforesaid;  that  the  following  is  a  description  of  the  property 
affected  thereby:  [Here  follows  a  description  of  the  prop- 
erty.] *  *  *  Plaintiff  further  alleges  that  in  and  by  the 
contract  between  the  defendant  Robert  N.  King  and  the 
defendants  the  St.  Croix  Power  Company,  dated  August  11, 
1839,  it  is  expressly  agreed  that  if  any  indebtedness,  charge, 
or  claim  shall  become  a  lien  upon  any  of  the  said  land,  prop- 
erty, structures,  machinery,  or  anything  thereby  contracted 
for,  or  any  lien  therefor  shall  be  filed  in  the  manner  pro- 
vided by  law,  whether  the  same  shall  be  filed  or  claimed  by 
any  materialman,  subcontractor,  laborer,  judgment  creditors, 
or  by  any  other  person,  copartnership,  or  corporation  holding 
or  claiming  the  same  against  said  party  of  the  first  part,  his 
saccessors  or  assigns,  or  against  any  subcontractor  of  said 
party  of  the  second  part,  his  successors  or  assigns,  and  said 
lien  shall  not  be  discharged  or  removed  within  30  days  after 
notice  thereof  to  said  party  of  the  first  part,  said  party  of  the 
S2Cond  part  may,  and   it  is  hereby   authorized   to,  cause   the 
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same  to  be  satisfied  and  discharged,  and  the  amount,  if  any, 
paid  by  said  party  of  the  second  part  to  secure  said  satisfac- 
tion and  discharge,  shall  be  taken  and  considered  as  a  pay- 
ment made  hereunder  by  said  party  of  the  second  part  unto 
said  party  of  the  first  part,  without  reference  to  the  actual 
validity  of  any  such  lien.  That  after  the  plaintiff  had  served 
notice  of  its  claim  for  lien  upon  the  defendant  the  St.  Croix 
Power  Company,  and  had  filed  its  lien  in  the  office  of 
the  clerk  of  the  circuit  court  for  St.  Croix  county,  the 
defendant  the  St.  Croix  Power  Company  settled  with  the 
defendant  R.  N.  King,  and  paid  said  King  a  large  sum  of 
money,  and  released  said  King  from  said  contract.  That  at 
the  same  time  the  defendant  the  St.  Croix  Power  Company 
assumed  the  payment  of  all  the  obligations  of  the  defendant 
Robert  N.  King  with  reference  to  the  completion  of  the  work, 
which   included  the   amount  due   and  owing   the   plaintiff." 

Judgment  was  demanded  against  the  defendants  King  and 
the  power  company  for  $7,524.86,  with  interest  and  costs; 
that  the  demands  of  all  other  persons  who  have  filed  claims 
for  liens  upon  said  premises  be  ascertained  and  adjudged;  and 
that  all  of  said  liens,  including  that  of  the  plaintiff,  be 
enforced  by  sale  of  the  premises  described. 

To  this  complaint  the  defendant  the  St.  Croix  Power  Com- 
pany demurred,  on  the  grounds  (i)  that  the  plaintiff  has  no 
lesal  capacity  to  sue;  (2)  that  several  causes  of  action  have 
been  improperly  united;  and  (3)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
demurrer  was  sustained,  and  the  plaintiff  appeals. 

John  W.  Bashford,  for  appellant. 

Baker  &  Haven  (F.  W.  M.  Cutcheon,  of  counsel),  for 
respondent. 

WINSLOW,  J.  The  salient  facts  stated  in  the  complaint 
may  be  briefly  stated  as  follows:  A  national  bank  received 
from  a  subcontractor  a  building  contract  as  collateral  for  a 
pre-existing  loan  of  money,  and  upon  death  of  the  subcon- 
tractor, leaving  his  contract  incomplete,  proceeded,  with  the 
consent  and  approval  of  the  personal  representatives  of  the 
subcontractor,  the  principal  contractor,  and  the  owner,  to 
fully  complete  the  contract,  and  now  seeks  to  foreclose  a 
mechanic's  lien,  as  subcontractor  upon  the  structure,  for  the 
unpaid  balance  due  upon  the  subcontract,  which  the  owner 
on  settlement  with  the  principal  contractor  assumed  and 
agreed  to  pay  to  the  plaintiff.  The  question  whether  the 
plaintiff  can  maintain  an  action  to  foreclose  a  mechanic's 
lien  will  be  first  considered. 

The  respondent  contends  that  the  act  of  the  bank  in  pro- 
ceeding to  carry  out   the   building  contract  was   ultra   vires. 
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and  that  no  right  of  action  can  be  founded  thereon  of  any 
kind.  It  is  certainly  true  that  no  such  power  has  been  con- 
ferred upon  it  in  express  terms.  It  has  power  to  loan  money 
on  personal  security,  and  it  has  all  such  incidental  powers  as 
are  necessary  to  carry  on  the  banking  business.  Rev.  St.  U. 
S.  §  5136  [U.  S.  Comp.  St.  igoi,  p.  3455]-  It  is  not  questioned 
but  that  the  bank  has  power  to  receive  and  hold  the  building 
contract  as  collateral  security  for  the  repayment  of  a  pre- 
existing loan,  and  to  sell  or  convert  the  same  into  money  to 
pay  the  loan.  Did  it  also  have  power  to  go  on  and  complete 
the  contract  when  the  contractor  died  insolvent?  Was  this 
an  incidental  power  necessary  for  the  carrying  on  of  its 
legitimate  banking  business.?  It  might  be  the  only  possible 
course  by  which  anything  could  be  realized  out  of  the 
collateral,  as  seems  by  fair  inference  to  have  been  the  case 
here;  and  the  argument  is  somewhat  persuasive  that  in  such 
case  the  bank  should  have  the  power  to  take  all  necessary 
steps  to  utilize  and  make  valuable  its  collateral  lawfully 
taken.  On  the  other  hand,  the  argument  is  that  it  would  be 
dangerous  to  the  interests  of  stockholders  and  depositors  to 
authorize  banks  to  go  into  such  enterprises,  involving  large 
expenditures  for  the  purchase  of  materials  and  the  employ- 
ment of  men,  and  the  incurring  of  large  pecuniary  risks  in  an 
entirely  foreign  undertaking,  and  in  support  of  this  view  the 
cases  of  National  Bank  v.  Ottawa,  43  Kan.  294,  23  Pac.  485, 
Cockrill  V.  Abeles,  30  C.  C.  A.  223,  86  Fed.  505,  and  Cooper 
v.  Hill,  36  C.  C.  A.  402,  04  Fed.  582,  are  cited.  The  question 
is  certainly  one  of  considerable  difficulty,  but,  in  view  of  con- 
siderations to  be  stated,  we  do  not  find  it  necessary  to  decide 
it.  This  court  would  unquestionably  be  bound  to  follow 
the  holding  of  the  Supreme  Court  of  the  United  States  as  to 
the  powers  of  national  banks — this  is  strictly  a  federal  ques- 
tion^— but  on  the  other  hand,  upon  the  question  of  the  ef5ect 
or  application  of  such  holding  as  a  defense  in  a  given  case 
properly  brought  in  the  state  courts,  this  court  may  properly 
follow  its  own  decisions,  even  when  differicg  from  the 
decisions  of  the  federal  courts.  Such  questions  are  not 
federal  questions.  This  court,  by  a  series  of  decisions,  has 
held  that,  when  a  corporation  enters  into  business  relations 
not  authorized  by  its  corporate  grant  of  power,  the  doctrine 
of  ultra  vires  cannot  be  used  by  it  or  by  the  person  with 
whom  it  assumes  to  deal  as  a  means  of  defeating  the  obliga- 
tions assumed.  The  state  alone  can  take  advantage  of  the 
abuse.  John  V.  Farwell  Co.  v.  Wolf,  96  Wis.  10,  70  N.  W. 
289,  71  N.  W.  109,  37  L.  R.  A.  138.  65  Am.  St.  Rep.  22;  Zinc 
Co.  V.  Bank,  103  Wis.  125,  79  N.  W.  229,  74  Am.  St.  Rep. 
841;;  Atty.  General  v.  Smith,  109  Wis.  532,  85  N.  W.  512. 
Even  if  it  were  to  be  conceded,  therefore,  that  it  was  beyond 
the  power  of  a  national  bank  to  enter  upon  the  work  of  con- 
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structing  the  flume  and  fulfilling  Robson's  contract,  still  we 
are  not  required  to  determine  what  the  doctrine  of  the  federal 
courts  is  as  to  the  availability  of  that  fact  as  a  defense.  Many 
cases  were  cited  upon  this  question;  the  plaintiff  relying  upon 
National  Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188,  and 
the  cases  which  follow  it,  and  the  defendant  upon  McCormick 
V.  Nat.  Bank,  165  U.  S.  549,  17  Sup.  Ct.  433.  41  L.  Ed.  817, 
and  Bank  v.  Kennedy,  167  U.  S.  368,  17  Sup.  Ct.  831,  42  L. 
Ed.  198,  and  similar  cases.  We  think  it  must  be  confessed 
that  there  is  some  difficulty  in  reconciling  all  that  is  said  in 
the  two  lines  of  cases,  but,  as  before  stated,  the  fact  that  this 
court  has  adopted  the  principle  that  the  question  cannot  be 
litigated  by  private  parties,  a  principal  with  which  we  are 
entirely  satisfied,  relieves  us  from  further  consideration  of  the 
question. 

We  come,  then,  to  the  question  whether  under  the  facts 
stated  in  the  complaint  the  plaintiff  became  a  subcontractor 
for  the  work,  for,  if  not,  it  has  acquired  no  right  to  a  lien.  Rob- 
son  was  unquestionably  a  subcontractor,  and,  had  he  finished 
the  work,  would  have  been  entitled  to  perfect  lien  upon  the 
property.  Has  the  plaintiff  succeeded  to  his  rights  as  sub- 
contractor.-'  The  allegations  are  that  Robson,  after  commenc- 
ing the  work,  assigned  his  contract  to  the  bank  as  collateral  to 
an  existing  indebtedness.  This  was  a  lawful  act,  and  vested 
in  the  bank  a  valuable  interest  in  the  contract.  It  did  not  of 
itself  constitute  the  bank  a  party  to  the  contract,  nor  did  it 
carry  to  the  bank  any  right  of  lien,  but  it  gave  the  bank  such 
a  beneficial  interest  therein  that  it  could  not  be  called  a 
volunteer.  It  is  alleged  that,  after  prosecuting  the  work  for  a 
few  months,  Robson  died  insolvent,  leaving  the  work  un- 
finished, and  his  widow  was  appointed  administratrix;  that 
the  bank  then  stepped  in,  in  order  to  protect  its  security,  and 
assumed  the  completion  of  the  work,  with  the  consent  of  the 
administratrix,  the  principal  contractor,  and  the  owner,  and 
was  accepted  by  the  principal  contractor  and  owner  as  sub- 
contractor, furnished  the  labor  and  material  necessary,  and 
completed  the  work  in  accordance  with  the  contract.  Do 
these  facts  constitute  the  bank  a  subcontractor.-*  We  think 
they  do,  upon  well-settled  legal  principles.  It  is  entirely 
competent  for  the  parties  to  an  executory  contract  acting  with 
a  third  person  to  substitute  such  third  person,  by  consent  of 
all,  in  place  of  the  original  contractor.  This  is  simply  a 
species  of  novation.  All  parties  must,  of  course,  consent  to 
it,  and  there  must  be  a  release  of  the  original  contractor, 
who  is  to  step  out.  Here  it  appears  that,  after  the  death  of 
Robson  and  the  consequent  suspension  of  the  work,  by  agree- 
ment of  all  parties,  including  the  personal  representatives  of 
Robson,  the  bank,  the  principal  contractor,  and  the  owner 
(whose  consent,  however,  was  probably  not  necessary),   the 
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proposal  of  the  bank  to  go  on  and  finish  the  work  was  agreed 
to,  and  the  bank  was  accepted  as  subcontractor  in  place  of  the 
deceased,  Robson.  This  state  of  facts  satisfied  the  require- 
ments of  a  complete  novation  of  parties.  Bohn  Mfg.  Co.  v. 
Reif  (Wis.)  93  N.  W.  466,  and  cases  cited.  These  facts  put 
the  bank  in  the  shoes  of  Robson.  and  constituted  it,  in  truth 
and  in  fact,  a  subcontractor. 

It  is  said  that  the  description  of  land  in  the  complaint  upon 
which  the  lien  is  claimed  is  so  defective  that  it  cannot  be 
located.  There  are  two  parcels  attempted  to  be  described, 
the  first  bounded  by  an  irregular  line  with  many  angles  and 
changes  of  course,  and  the  second  a  quadrangle  of  20  acres. 
As  to  the  first  piece,  it  is  described  as  being  in  section  22, 
township  31,  range  19  west;  the  second  is  described  as  bounded 
by  a  line  commencing  at  a  point  10  rods  north  of  the  N.  W. 
corner  of  the  S.  W.  quarter  of  S.  W.  quarter  of  section  22,  town- 
ship 31,  range  19,  thence  north  40  rods,  thence  west  80  rods, 
thence  south  40  rods,  thence  east  80  rods  to  the  place  of  begin- 
ning, containing  20  acres,  in  section  2.  It  is  said  that  the  first 
piece  is  bounded  by  a  zigzag  line  which  goes  nowhere  and  in- 
closes nothing,  and  the  second  piece  does  not  appear  to  be 
either  east  or  west  of  any  meridian.  We  think  the  objections 
are  untenable.  We  are  unable  to  say  that  the  boundary  line  of 
the  first  parcel  includes  nothing.  As  near  as  we  can 
determine,  it  does  inclose  an  irregular  parcel  of  land,  while, 
as  to  the  second  description,  we  think  that  the  fair  inference 
is  that  the  range  19  there  named  is  the  same  range  19  named  in 
the  first  description.  This  locates  both  parcels  in  St.  Croix 
county.  There  is,  however,  a  radical  difficulty  with  the 
allegation  concerning  the  notice  of  the  subcontractor's  lien, 
which  is  now  to  be  considered. 

Otir  statute  (section  331=;,  Rev.  St.  1898)  requires,  as  a  pre- 
requisite to  a  subcontractor's  lien,  the  giving  of  a  notice, 
which  is  required  to  set  forth  that  he  has  been  employed  by 
the  principal  contractor  to  perform  or  furnish,  *'and  has 
performed  or  furnished,"  such  work,  labor,  or  material,  with 
a  statement  of  the  labor  performed  or  material  furnished, 
the  amount  due  therefor  from  the  principal  contractor,  and 
that  he  claims  the  lien  given  by  the  lien  chapter.  This  court 
has  held  that  a  description  of  the  property  to  be  affected  by 
the  lien  is  an  essential  part  of  the  notice.  Mark  Paine  L, 
Co.  V.  Douglas  Co.,  etc.,  94  Wis.  322,  68  N.  W.  1013.  Re- 
ferring to  the  allegation  of  notice  in  the  complaint  before  us, 
it  will  be  seen  that,  while  it  says  that  the  plaintiff  duly  "gave 
notice,"  it  proceeds  to  set  forth  specifically  what  said  notice 
contained,  and  that  the  notice  as  given  failed  to  contain  any 
statement  that  the  claimant  had  furnished  any  labor  or 
materials,  and  also  failed  to  give  any  description  of  the  land 
to  be  affected  by  the  lien  claimed.     These  omissions  are  fatal 
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to  the  complaint,  as  a  complaint  to  enforce  a  mechanic's  lien. 
Unless  a  notice  containing  the  statutory  requirements  was 
served  (and  we  cannot  presume  that  it  contained  anything 
more  than  set  forth  in  the  complaint),  the  lien  was  lost. 

Objection  is  also  made  to  the  allegations  of  the  complaint 
as  to  the  filing  of  the  claim  for  a  lien  under  section  3320,  Rev. 
St.  1898.  Reference  to  the  complaint,  however,  shows  that 
the  claim  is  alleged  to  have  contained  all  that  the  statute  re- 
quires. 

It  results  from  the  foregoing  that  no  cause  of  action  for  the 
foreclosure  of  a  mechanic's  lien  is  stated  in  the  complaint, 
but  it  does  not  necessarily  follow  that  no  cause  of  action  of 
any  kind  is  stated  against  the  appellant.  The  complaint 
alleges  positively  that,  after  the  plaintiff  served  its  notice  of 
lien  and  filed  its  claim,  the  appellant  settled  with  King,  and 
released  him  from  his  contract,  and  at  the  same  time  assumed 
payment  of  all  the  building  obligations  of  King,  including  the 
amount  due  the  plaintiff.  We  construe  this  as  meaning  that 
appellant's  promise  to  pay  the  plaintiff  was  made  as  a  part  of 
the  agreement  of  settlement.  If  so,  it  was  a  promise  based 
upon  a  consideration  made  to  one  pe»-son  for  the  benefit  of  a 
third  person,  which  immediately  became  a  contract  which  the 
third  person  could  enforce.  Tweeddale  v.  Tweeddale  (Wis.) 
93  N.  W.  440.  Section  3324,  Rev.  St.  1898,  provides  that  in 
case  a  lien  claimant  fail  in  his  action  for  a  lien,  but  establish 
a  right  "to  recover  upon  contract"  for  his  work  or  materials, 
he  may  have  judgment  therefor  against  the  person  liable. 

The  complaint  states  a  good  cause  of  action  to  recover 
upon  contract,  hence  a  general  demurrer  must  be  overruled. 
Mark  Paine  L.  Co.  v.  Douglas  Co.,  etc.,  supra.  This  is  the 
only  cause  of  action  well  stated  in  the  complaint,  hence  the 
objection  that  several  causes  of  action  are  improperly  united 
is  untenable. 

Order  reversed,  and  action  remanded,  with  directions  to 
overrule  the  demurrer  to  the  complaint. 
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(Supreme  Court  of  Michigan,  April  7,  1903.) 
[94  N.  W.  Rep.  195.] 

Checks— Fraud— Burden  of  Proof. 

Where  commercial  paper  is  tainted  with  fraud,  the  burden    is  on    the 
holder  to  show  that  he  acquired  it  in  good  faith. 
Same — ^Transferee — Good  Faith. 

In  an  action  by  the  depositor  of  a  check  with  an  insolvent  to  recover 
the  amount  of  the  check  from  another  bank  to  which  the  insolvent 
bank  transferred  it,  evidence  considered,  and  held  sufficient  to  show 
that  the  insolvent  bank's  transferee  took  the  check  in  good  faith. 

Error  to  Circuit  Court,  Wayne  County;  Robert  E.  Frazer, 
Judge. 

Action  by  Walter  C.  Glines  against  the  State  Savings  Bank. 
From  a  judgment  for  plaintiff,  defendant  brings  error. 
Reversed. 

The  plaintiff  had  been  a  commercial  depositor  for  from  12 
to  16  years  in  the  bank  of  A.  Ives  &  Sons  of  Detroit.  On 
Saturday,  September  8,  1900,  he  deposited  in  said  bank  a 
check  for  $300  drawn  upon  Fleischman  &  Co.,  of  Cincinnati, 
Ohio.  He  received  credit  for  this  amount  on  the  bank's 
books,  and  on  his  own  deposit  book.  The  deposit  was  made 
in  the  customary  manner,  and  he  drew  out  none  of  its  proceeds. 
A.  Ives  &  Sons  kept  a  depositor's  commercial  account  with 
the  defendant,  which  they  had  opened  in  May  preceding.  On 
the  same  September  8th,  this  check,  with  other  items  amount- 
ing to  several  thousand  dollars,  was  deposited  in  the  defendant's 
bank,  and  due  credit  given  therefor  as  cash.  On  the  same 
day  the  entire  amount  was  paid  out  on  checks  issued  by  A. 
Ives  &  Sons,  except  one,  which  was  certified,  and,  on  the 
following  Monday,  charged  up  to  their  account.  On  that  day, 
September  loth,  A.  Ives  &  Sons  opened  their  bank  for  business 
as  usual.  On  said  loth  of  September  they  made  another 
deposit  with  defendant,  and  drew  out  all  but  $30.40.  On 
Friday,  the  7th,  or  Saturday,  the  8th,  of  September,  two 
checks,  aggregating  $11,000,  had  been  presented  to  A.  Ives  & 
Sons  for  payment,  and  payment  refused  for  lack  of  cash  on 
hand  sufficient  to  pay  them.  These  checks  were  held  by  the 
First  National  Bank  of  Detroit.  For  some  time  prior  to 
"May  I,  igoo,  the  bank  of  A.  Ives  &  Sons  had  been  a  member 
of  the  clearing  house,  of  which  the  defendant  was  also  a  mem- 
ber.    A.  Ives  &  Sons  then  withdrew  from  the  clearing  house, 
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borrowed  $25,000  of  the  defendant  on  a  real  estate  mortgage 
executed  by  Albert  Ives,  a  member  of  the  firm,  and  deposited 
the  same  in  the  defendant's  bank.  On  August  i,  1500,  they 
borrowed  $10,000  more  from  the  defendant  upon  their  note, 
secured  by  business  paper  of  their  customers,  aggregating 
$23,940,  and  this  also  was  deposited  in  defendant's  bank. 
Both  were  ordinary  commercial  deposits,  and  were  drawn 
against  in  the  usual  manner.  On  the  afternoon  of  Septem- 
ber 8th,  after  banking  hours,  A.  Ives  &  Sons  and  the  First 
National  Bank  entered  into  an  agreement  reciting  the  holding 
by  said  national  bank  of  the  two  checks  above  mentioned,  and 
providing:  "Whereas,  the  State  Savings  Bank  of  Detroit 
holds  and  is  in  possession  of  certain  notes  to  the  aggregate 
amount  of  $23,940.00,  of  which  a  list,  showing  the  date,  the 
name  of  the  maker,  the  due  date,  the  amount  of  each  of  said 
notes,  is  hereto  attached  and  made  a  part  hereof,  marked 
'Schedule  A,'  which  notes  are  held  by  the  said  State  Savings 
Bank  as  collateral  security  for  the  payment  of  certain 
indebtedness  and  liabilities  of  the  said  A.  Ives  &  Sons:  Now, 
therefore,  said  A.  Ives  &  Sons,  being  desirous  of  securing  pay- 
ment of  the  said  checks  held  by  the  said  First  National  Bank, 
in  consideration  of  the  premises  and  of  the  agreement  of  the 
second  party  to  hold  said  checks  and  to  forbear  presentation 
thereof  five  days  after  the  date  of  this  instrument,  hereby 
assign,  transfer  and  set  over  to  the  said  First  National  Bank, 
trustee,  subject  to  the  rights  of  said  State  Savings  Bank 
therein,  all  their  right,  title,  and  interest  of,  in,  and  to  the 
said  notes  held  by  the  said  State  Savings  Bank  as  collateral 
and  described  in  the  said  schedule,  and  all  renewals  heretofore 
or  hereafter  made  thereof."  This  agreement  was  carried  out, 
and  the  defendant,  after  paying  itself  the  loan  of  $10,000, 
turned  over  the  remainder  of  the  collateral  to  the  First 
National  Bank.  A.  Ives  &  Sons  kept  their  bank  open  about 
two  hours  on  Monday,  September  8th,  then  closed  its  doors, 
and  went  into  voluntary  bankruptcy.  After  the  withdrawal  of 
Ives  &  Sons  from  the  clearing  house,  the  First  National  Bank 
required  the  certification  of  the  checks  of  Ives  &  Sons  given 
in  payment  of  items  drawn  on  them  coming  through  the  First 
National  Bank.  This  was  in  pursuance  of  a  general  rule  by 
which  that  bank  required  the  certification  of  all  checks  given 
in  payment  of  items  which  it  received  against  any  one  not  a 
member  of  the  clearing  house.  Numerous  checks  drawn  by 
Ives  &  Sons  on  the  State  Savings  Bank  during  the  months  of 
August  and  September  were  put  in  evidence,  including  a  few 
drawn  in  favor  of  the  First  National  Bank,  and  a  considera- 
ble number  in  favor  of  other  banks  of  Detroit.  Of  these,  the 
First  National  Bank  checks  were  certified,  as  well  as  a  few 
others,  but  a  large  proportion  of  the  checks  drawn  in  favor  of 
the  Detroit  banks  were  uncertified.     Certain  of  these  certified 
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checks  were  dated  in  August,  1900,  As  to  these,  the  cashier 
of  the  First  National  Bank  testified:  "The  reason  these 
checks  were  certified  was  that  they  were  given  in  payment  of 
checks  that  were  put  in  our  bank  by  depositors  upon  which 
we  had  a  claim,  which  was  surrendered  when  we  delivered  the 
checks  to  Ives.  We  would  not  surrender  them  to  any  bank 
and  release  the  claim  that  we  had  against  those  checks  with- 
out a  certified  check  or  the  cash.  It  wouldn't  make  any 
difference  who  it  was,  whether  a  member  of  the  clearing 
house  or  not,  and  it  was  in  conformity  with  that  custom  or  re- 
quirement these  checks  were  cehified. "  After  such  with- 
drawal, checks  upon  A.  Ives  &  Sons  were  presented  at  their 
own  bank,  and  were  paid  in  cash  or  in  checks  on  the  defend- 
ant, the  larger  checks  being  usually  paid  by  checks  upon  the 
defendant.  As  to  the  reason  for  withdrawing  from  the  clear- 
ing house,  Albert  Ives  testified:  "I  suppose  we  left  the  clear- 
ing house  because  it  was  expensive,  and  we  could  get  along 
cheaper."  Butler  Ives  testified:  "We  went  out  of  the  clear- 
ing house  because  I  did  not  like  its  methods.  I  had  been 
fighting  it  for  a  number  of  years.  We  made  weekly  state- 
ments, and  I  think  the  only  other  statement  made  was  an 
annual  one.  The  chairman  of  the  clearing  house  called  on  us 
for  a  detailed  statement  of  our  bills  receivable,  and  in  our 
statement  to  the  house  we  showed  a  balance  of  about 
$200,000.  This  was  made  up  of  bills  receivable  on  hand,  cash, 
bank  accounts,  and  general  items.  The  clearing  house  com- 
mittee called  on  us  for  a  detailed  statement  of  our  bills  re- 
ceivable, and  I  objected  to  it.  As  things  have  turned  out,  all 
of  this  $200,000  was  not  good,  but  we  supposed  then  most  of 
it  was."  The  cashier  of  the  First  National  Bank  testified 
that  he  did  not  know  why  Ives  &  Sons  left  the  clearing  house, 
and  that  he  thought  it  was  entirely  voluntary. 

It  is  conceded  that  the  bank  of  A.  Ives  &  Sons  was  insolvent 
on  September  8th,  and  had  been  for  some  months  previous. 
Both  Albert  and  Butler  Ives  testified  that  they  then  believed 
that  they  were  solvent.  On  hearing  of  the  failure  of  A.  Ives 
&  Sons,  plaintiff  telegraphed  to  Fleischman  &  Co.  to  stop 
payment.  The  check  was  protested,  but  was  subsequently 
paid  to  defendant.  Plaintiff  made  demand  upon  defendant 
for  payment  of  the  money  received  on  the  check,  which  was 
refused,  and  this  suit  was  then  brought.  The  defendant 
introduced  no  testimony.  The  court  submitted  the  case  to 
the  jury  under  the  following  instructions:  "I  charge  you  that 
if,  at  the  time  this  draft  was  received  by  Ives  &  Sons,  they 
knew  of  their  condition,  of  their  inability  to  pay  it,  if  at  the 
time  they  were  bankrupt,  and  knew  it,  and  took  that  money 
under  those  circumstances,  it  was  a  fraud  upon  the  part  of  A. 
Ives  &  Sons  as  against  Glines,  the  plaintiff,  and  that  he  would 
be  entitled  to  recover  from  them  that  money,  or  the  proceeds 
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of  that  draft,  on  account  of  such  fraud  as  that  having  been 
perpetrated  upon  him  by  Ives  &  Sons.  It  appears  that  this 
check  or  draft,  whatever  it  was,  was  deposited  by  Ives  &  Sons 
with  the  State  Savings  Bank,  and  that  they  received  it  as  a 
deposit  from  Ives  &  Sons,  and  became  the  custodians  of  that 
draft.  Now,  they  had  a  perfect  right  to  receive  this  draft,  if 
they  received  it  in  good  faith,  without  knowledge,  or  without 
circumstances  coming  to  their  knowledge  that  would  put  them 
upon  inquiry,  as  to  the  condition  of  Ives  &  Sons'  Bank;  that 
is,  that  they  had  not  such  knowledge  that  would  put  a  reason- 
able man  on  his  guard  as  to  the  condition  of  the  bank,  or  the 
fraud  that  had  been  perpetrated  by  Ives  &  Sons,  if  you  shall 
believe  a  fraud  had  been  perpetrated.  If  they  were  bona 
fide  holders  of  this  draft,  if  they  did  not  know  this  condition, 
or  if  there  were  not  facts  and  circumstances  brought  to  their 
knowledge  that  should  put  a  reasonable  man  upon  inquiry  as 
to  whether  a  fraud  of  this  kind  had  been  perpetrated  or  not, 
then  they  would  be  entitled  to  hold  that  check  and  to  have 
the  proceeds  of  it,  because  then  they  would  be  entirely  inno- 
cent of  any  wrongdoing  or  fraud  in  the  matter,  and  if  they  are 
not  parties  to,  and  did  not  have  knowledge  of,  or  were  not 
possessed  of  such  facts  as  would  put  a  reasonable  man  upon 
his  inquiry  as  to,  this  fraud,  then  the  verdict  in  this  case 
ought  to  be  for  the  State  Savings  Bank,  and  not  for  the  plain- 
tiff in  this  suit.  But  if  they  did  know  of  this  fraud,  or  were 
parties  to  it,  or  were  in  possession  of  such  facts  as  would  put 
them  fairly  upon  their  inquiry  in  regard  to  the  condition  of 
this  bank,  or  the  perpetration  of  this  fraud,  and  they  took  it 
with  that  knowledge,  then  they  would  hold  it  under  no  better 
or  stronger  circumstances  than  Ives  &  Sons  would;  and  that 
is  the  whole  question  tor  you  to  determine  in  this  matter. " 
Plaintiff  received  verdict  and  judgment. 

Walker  &  Spalding,  for  appellant. 

A.  F.  Wilcox,  for  appellee. 

GRA.NT,  J.  (after  stating  the  facts).  A.  Ives  &  Sons  were 
in  fact  insolvent.  Plaintiff  received  no  consideration  from 
them  for  the  transfer  and  deposit  of  the  check.  Whether  they 
knew,  or  should  have  known,  that  they  were  insolvent,  or 
whether  they  had  no  reasonable  ground  for  expecting  to  repay 
the  plaintifif,  it  is  not  necessary  to  determine.  We  will  dis- 
pose of  the  case  upon  the  question  whether  there  is  any  evi- 
dence in  the  record  to  hold  the  defendant  liable  on  the  ground 
that  it  had  knowledge  of  such  facts  as  to  show  it  to  have  been 
a  mala  fide  purchaser  of  the  check. 

Checks  are  deposited  as  cash,  pass  current  as  cash,  the 
amount  thereof  paid  out  by  the  bank  as  cash,   and  the   same 
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check  is  often  used  to  liquidate  several  debts.  Oftentimes 
the  holder  of  a  check  obtains  cash  for  it  from  a  bank  instead 
of  depositing  it. 

Plaintiff  seeks  to  hold  the  defendant  liable  under  Mace  v. 
Kennedy,  68  Mich.  389.  36  N.  W.  187,  and  Goodrich  v.  Mc- 
Donald, 77  Mich.  486,  43  N.  W.  1019.  Those  were  cases  of 
fraud  in  the  execution  of  promissory  notes.  They  recognize 
the  rule  that  whenever  a  note  is  based  upon  fraud,  or  is  void 
as  between  the  original  parties,  the  burden  of  proof  is  then 
upon  the  holder  to  show  himself  to  be  a  purchaser  in  good 
faith.  These  same  cases,  however,  and  many  others,  recog- 
nize the  rule  that,  even  where  there  is  nothing  upon  the  face 
of  the  promissory  note  to  cast  suspicion  upon  it,  it  is  valid  in 
the  hands  of  a  holder  for  value,  without  evidence  that  he  took 
it  under  circumstances  which  render  him  guilty  of  bad  faith. 
It  is  not  enough  that  the  circumstances  be  suspicious,  or 
sufficient  to  put  a  prudent  man  upon  inquiry.  They  must  be 
such  as  to  show  mala  fides  on  his  part.  Stevens  v.  McLach- 
lan.  120  Mich.  285,  79  N.  W.  627,  and  authorities  there  cited; 
Davis  V.  Seeley,  71  Mich.  209,  38  N.  W.  901. 

The  fact  that  one  of  the  firm  of  A.  Ives  &  Sons  borrowed 
money  of  the  defendant  and  gave  security  for  it  is  no  evidence 
of  insolvency  or  of  bad  faith.  Neither  was  it  a  circumstance 
sufficient  to  put  the  defendant  upon  inquiry.  As  the  circuit 
judge  very  tersely  said  in  his  instructions  to  the  jury,  **It  was 
evidence  of  good  common  sense,  and  no  evidence  of  fraud. " 
The  fact  that  A.  Ives  &  Sons  had  withdrawn  from  the  clearing 
house,  if  known  to  the  defendant,  as  it  probably  was,  is  no 
evidence  of  fraud,  or  of  the  insolvency  of  Ives  &  Sons.  The 
custom  of  the  First  National  Bank,  and,  in  some  instances,  of 
some  other  banks,  to  require  certified  checks,  constituted  no 
notice  to  the  defendant  that  Ives  &  Sons  were  insolvent,  that 
they  were  engaging  in  fraudulent  transactions,  and  that  the 
paper  received  from  them  was  liable  to  be  tainted  with  fraud. 
The  business  in  these  banks  had  for  months  been  done  in  the 
usual  manner — A.  Ives  &  Sons  making  deposits  and  checking 
out.  There  is  no  evidence  whatever  to  indicate  that  the 
defendant  did  not  act  in  the  utmost  good  faith.  It  had  no 
notice  that  the  plaintiff  was  a  depositor  at  the  bank  of  Ives  & 
Sons,  or  whether  the  check  had  been  deposited,  or  had  been 
cashed.  It  was  conclusively  proven  by  plaintiff's  own  wit- 
nesses that  this  check  was  deposited  as  cash  with  the  defend- 
ant in  the  usual  course  of  business;  that  on  the  same  day  the 
defendant  paid  out  its  proceeds  on  A.  Ives  &  Sons'  check; 
that  it  then  forwarded  it  for  payment;  and  that  it  made  no 
profit  whatever  by  the  transaction.  These  facts  fully  satisfied 
the  law,  which  casts  the  burden  of  proof  upon  the  holder  of 
commercial  paper  tainted  with  fraud  to  show  good  faith,  and 
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it  was  the  duty  of  the  circuit  judge  to  direct  a  verdict  for  the 
defendant.  See  Fredonia  Nat.  Bank  v.  Tommei  (Mich.)  92 
N.  W.  348. 

This  disposal  of  the  case  renders  it  unnecessary  to   discuss 
any  other  questions. 

Judgment  reversed,  and  new  trial  ordered.     The  other  jus- 
tices concurred. 
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Rhinehart  v.  New  Madrid  Banking  Co.  et  al. 
{Court  of  Appeals  at  St.  Louis,  Mo.,  March  //,  /goj.) 

[73  S.  W.  Rep.  315.] 

Attorney  and  Client. 

An  attorney  of  record  who  prosecutes  a  suit  to  judg-ment  for  his  client 
has  authority  to  receive  the  money  due  on  the  judgment. 
Same — Deposits  for  Collections — Trust  Relations, 

Where  an  attorney  collected  money  belong-ing-  to  plaintiff  as  her  attor- 
ney, and  deposited  the  same  to  his  credit  in  defendant  bank,  the  rela- 
tion of  trust  between  plaintiff  and  the  attorney  did  not  pass  to  or  charge 
the  bank  as  trustee  of  the  plaintiff  in  respect  to  the  money  so  deposited. 
Same — Same — Same — Notice  of  Indebtedness  of  Attorney. 

Where  plaintiff's  attorney  collected  monej'  for  her  which  he  deposited 
to  his  credit  in  defendant  bank,  and  thereafter  gave  plaintiff  a 
check  on  the  account  for  the  amount  due  her,  less  his  fees,  the  fact 
that  plaintiff  was  unsatisfied  with  the  settlement  obtained,  and  notified 
the  cashier  of  the  bank  that  there  was  yet  due  her  $117  of  the  money  so 
deposited,  did  not  entitle  her  to  sue  the  bank  to  recover  the  amount  so 
claimed. 

Appeal  from  Circuit  Court,  New  Madrid  County;  Henry  C. 
Riley,  Judge. 

Action  by  M.  B.  Rhinehart  against  the  New  Madrid  Banking 
Company  and  others.  From  a  judgment  in  favor  of  plaintiff, 
defendant  bank  appeals.     Reversed. 

The  facts  in  this  case,  briefly  stated,  are  that  Robert  Rut- 
ledge,  an  attorney  at  law,  prosecuted  a  suit  for  the  plaintiff, 
and  recovered  a  judgment  in  her  favor  for  $2,142.35,  which 
amount  he  collected  and  deposited  in  the  defendant  bank  to 
his  individual  credit.  Afterwards  he  gave  a  check  to  plaintiff 
against  the  deposit  for  $1,792.35,  which  plaintiff  presented  to 
the  bank,  and  had  cashed.  At  the  time  she  cashed  the  check 
she  notified  the  cashier  that  there  were  yet  $117  of  the  money 
deposited  by  Rutledge  due  to  her,  and  that  Rutledge  had 
overcharged  her  that  amount  as  attorney's  fee.  The  $350, 
the  balance  of  the  judgment  collected  by  Rutledge  and  re- 
maining to  his  credit  in  the  bank,  he  claimed  for  fee  for  his 
services,  and  to  reimburse  him  for  money  he  had  paid  out  as 
expenses  in  the  prosecution  of  plaintiff's  lawsuit.  This  suit 
was  brought  against  both  the  bank  and  Rutledge.  A  demurrer 
was  interposed  to  the  petition  by  defendants  on  the  ground 
that  the  petition  failed  to  state  any  cause  of  action  and  that 
there  was  a  misjoinder  of  parties  defendant.  Plaintiff  there- 
upon dismissed  her  suit  as  to  Rutledge,  and  the  demurrer  was 
overruled  as  to  the  bank.  The  bank  filed  an  answer  denying 
generally  the   allegations   of  the  petition.     The  issues  were 
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submitted  to  the  court,  who  gave  plaintiff  judgment,   where- 
upon defendant  appealed. 

Rutledge  &  Miller,  for  appellant. 

J.  V.  Conran,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts).  An  attorney  of 
record  who  prosecutes  a  suit  to  judgment  for  his  client  has 
authority  to  receive  the  money  due  on  the  judgment.  Acock's 
Adm'r  V.  McBroom,  38  Mo.  342;  Carroll  County  v.  Cheatham 
et  al.,  48  Mo.  385.  The  depositing  of  the  money  by  Rutledge 
in  the  bank  created  the  relation  of  debtor  and  creditor  be- 
tween him  and  the  bank  (Paul  v.  Draper,  73  Mo.  App.  566), 
and  it  was  no  concern  of  the  bank's  that  Rutledge  had  col- 
lected the  money  as  attorney  to  plaintiff.  His  trust  relation 
to  the  plaintiff  did  not  pass  over  to  nor  charge  the  bank  as 
trustee  of  the  plaintiff  in  respect  to  the  money  deposited  by 
Rutledge.  Plaintiff,  by  a  proper  suit  in  equity,  might  have 
stopped  the  money  in  the  hands  of  the  bank,  and  subjected  it 
to  her  claim,  and  recovered  the  fund  itself.  But  there  was  no 
contractual  relation,  in  respect  to  the  money,  between  her 
and  the  bank,  and  she  was  not  entitled  to  a  money  judgment 
in  her  suit  at  law  against  the  bank. 

The  judgment  is  reversed.     All  concur. 
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State  ex  rel.  Jones  et  al.  v.  Cook,  Secretary  of  State. 

{Supreme  Court  of  Missouri,  March  20,  1903.) 

[73  S.  W.  Rep.  489.] 

Private  Banks — Paid-Up  Capital — Statutory  Requirements. 

Rev.  St.  1899,  ^  1299,  provides  that  no  persons  shall  eng-ag-e  in  the 
business  of  private  bankers  "without  a  paid-up  capital  of  not  less  than 
$5000."  Section  1278  provides  that  incorporated  companies  shall  not 
engage  in  the  business  of  banking  in  cities  with  a  population  of  150,000 
ormore  with  a  less  paid-up  capital  than  $100,000,  and  section  1301  pro- 
vides that  all  provisions  of  the  article,  so  far  as  the  same  are  applica- 
ble, apply  to  private  bankers  :  held,  that  individuals  desiring  to  engage 
in  the  business  of  private  banking  in  a  city  of  over  150,000  inhabitants 
are  not  required  to  have  a  paid-up  capital  of  over  $5,000. 
Same — Same — Same — Place  of  Business. 

Rev.  St.  1899,  i^  1299,  declares  that  no  person  shall  engage  in  the  busi- 
ness of  private  banking  without  a  paid-up  capital  of  a  certain  sum,  and 
section  1277  enacts  that  the  Secretary  of  the  State  shall,  before  the 
banker  does  business,  make  an  examination  to  ascertain  whether  the 
capital  has  been  paid,  and,  if  he  shall  find  that  the  law  has  been  com- 
plied with  he  shall  grant  a  certificate  to  him  showing  that  the  banker 
is  authorized  to  transact  business  :  held,  that  where  the  proper  amount 
of  capital  stock  has  been  paid  up,  it  is  the  duty  of  the  Secretary  of 
State  to  grant  a  certificate,  notwithstanding  the  fact  that  the  business 
is  to  be  conducted  in  a  department  store  conducted  by  the  banker. 
Same — Issuance  of  Certificate — Ministerial  Duty — Mandamus. 

The  duty  of  the  Secretary  of  State  in  the  premises  being  purely  min- 
isterial, mandamus  lies  to  compel  the  Secretary  to  issue  the   certificate. 

In  Banc.  Mandamus  by  the  state,  on  the  relation  of  Law- 
rence M.  Jones  and  another,  to  compel  Sam  B.  Cook,  as 
Secretary  of  State,  to  grant  to  relators  authority  to  carry  on 
the  business  of  private  banking  in  Kansas  City.  Alternative 
writ  made  peremptory. 

Pfo:eeding  by  mandamus,  on  the  relation  of  Lawrence  M. 
and  J.  Logan  Jones,  to  compel  the  Secretary  of  State  to  grant 
to  them  the  state's  authorization  to  carry  on,  as  partners,  the 
business  of  private  banking  in  Kansas  City. 

The  petition  of  relators,  on  which  the  alternative  writ 
herein  was  issued,  states  a  compliance  on  their  part  with  all 
the  requirements  provided  in  section  1299,  Rev.  St.  1899;  its 
request  upon  the  Secretary  of  State  that  he  make  or  cause  to 
be  made  an  examination  to  ascertain  if  said  provision  of  the 
law  had  been  complied  with  on  the  part  of  relators,  and,  if 
complied  with,  that  he  issue  to  them  the  state's  authorization 
to  engage  in  said  business  of  private  banking;  and  the  refusal 
of  the  Secretary  so  to  do. 

To  the  alternative  writ  issued  in  obedience  to  the  prayer  of 
relators'  petition,  respondent  filed  the  following  return: 
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"Now  comes  the  respondent,  Sam  B.  Cook,  and,  for  a  re- 
turn to  tha  alternative  writ  of  mandamus  herein,  admits  that 
he  is  the  Secretary  of  State  of  the  state  of  Missouri,  and  that 
he  was  Secretary  at  and  during  all  the  time  mentioned  in 
complainants'  petition;  admits  that  as  such  Secretary  it  is  his 
duty,  when  an  individual  banker  has  filed  in  his  office  the  req- 
uisite certificate  to  commence  business  under  the  laws  of  this 
state  as  a  private  banker,  to  examine,  or  cause  an  examina- 
tion to  be  made,  as  to  the  amount  of  capital  actually  paid  up, 
the  manner  of  transacting  business,  and  to  ascertain  whether 
or  not  all  the  laws  of  the  state  have  been  complied  with  in 
reference  to  the  organization  of  private  banks,  and,  when  it 
is  found  upon  such  examination  that  the  provisions  of  the  law 
have  been  complied  with  by  the  individual  or  individuals 
desiring  to  be  authorized  to  transact  private  banking  business, 
to  grant  them  a  certificate  to  that  effect. 

"Respondent  further  says  that  the  certificate  filed  by  com- 
plainants in  his  office,  and  referred  to  in  the  petition  herein, 
provides  that  the  business  to  be  conducted  by  said  com- 
plainants as  private  bankers  shall  be  at  Kansas  City ;  that  said 
Kansas  City  is  a  municipal  corporation  containing  more  than 
one  hundred  and  fifty  thousand  inhabitants,  and  that  under 
the  laws  of  this  state  no  person  or  persons  can  be  authorized 
to  transact  business  as  private  bankers  unless  capital  be  first 
paid  in  to  the  amount  of  one  hundred  thousand  dollars;  that 
complainants  in  their  said  certificate  rertify  and  acknowledge 
to  the  payment  of  only  ten  thousand  dollars,  and  that  by  rea- 
son of  said  fact  said  certificate  as  filed  in  the  office  of  this 
respondent  is  insufficient  to  warrant  said  respondent  in  issu- 
ing a  certificate  to  said  complainants  to  do  the  business  of 
private  bankers  in  said  city. 

"Respondent  denies  that  complainants  have  complied  with 
all  the  provisions  of  the  laws  of  the  state  of  Missouri  required 
for  the  purpose  of  organizing  a  private  bank;  denies  that,  as 
Secretary  of  State  for  the  state  of  Missouri,  he  refuses  to 
grant  to  relators  a  certificate  setting  forth  the  fact  that  they 
have  complied  with  the  law  in  the  case  of  individual  bankers 
made  and  provided,  but  avers  that  he  is  now,  and  has  been 
at  all  times,  willing  to  issue  said  certificate,  when  a  proper 
statement  as  to  the  capital  invested  and  evidence  of  character 
of  business  and  place  of  business  has  been  properly 
acknowledged  and  filed  in  his  office  by  complainants. 

"Respondent  further  avers  that,  until  said  complainants 
have  certified  to  him  that  they  have  paid  up  one  hundred 
thousand  dollars  of  capital  to  be  invested  and  used  in  the 
transaction  of  the  sole  business  of  private  bankers,  he  is  not 
and  cannot  be  required  to  examine  into  the  condition  of  such 
payment,  the  manner  of  transacting  business,  or  to  issue  a 
certificate  to  said  complainants  authorizing  them  to   transact 
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the  business  of  private  bankers  at  Kansas  City,  said  city  hav- 
ing a  population  of  more  than  one  hundred  and  fifty  thousand. 

"Respondent  further  states  that  it  is  the  object  and  pur- 
pose of  the  complainants  to  locate  and  conduct  their  business 
as  private  bankers  in  the  same  building,  and  on  the  third  floor 
thereof,  occupied  by  them  now  as  a  department  store  in  said 
Kansas  City,  Missouri,  and  that  said  bank,  when  so  organized 
and  run,  is  to  be  conducted  in  conjunction  with  their  said 
department  store,  said  complainants  being  engaged  in  owning 
and  conducting  a  general  department  store  business  at  said 
cify,  and  respondent  says  that  said  complainants  have  no 
right  or  leave  under  the  laws  of  this  state  to  operate  or  trans- 
act the  business  of  private  bankers  in  connection  and  con- 
junction with  the  business  and  affairs  of  their  department 
store  at  said  city,  and  that  they  have  no  statutory  or  other 
legal  right  to  transact  the  business  of  private  bankers  in  the 
building  and  on, the  same  floor  of  the  building  occupied  in 
part  by  them  in  their  department  store  business.  Respondent 
avers  that  the  laws  of  the  state  of  Missouri  require  banking 
business  to  be  conducted  in  its  own  banking  house,  separate 
and  apart  from  any  other  business. 

"Respondent,  further  answering,  says   that  heretofore,   to 

■wit,  on  the day  of ,  igo2,  after  full  presentation 

of  the  matter  and  all  facts  in  connection  therewith,  together 
with  the  certificate  showing  that  ten  thousand  dollars  of 
capital  has  been  paid  in,  filed  in  his  office,  he,  upon  due  con- 
sideration of  the  same,  found  and  determined  that  said  com- 
plainants had  not  properly  qualified  themselves  under  the 
laws  of  the  state  of  Missouri  to  engage  in  the  business  of  pri- 
vate bankers,  and  having  not  so  properly  qualified,  and  not 
having  filed  a  proper  certificate  showing  that  one  hundred 
thousand  dollars  had  been  paid  up,  to  be  used  in  the  transac- 
tion of  the  business  of  themselves  as  private  bankers,  he,  the 
respondent,  refused  to  issue  a  certificate,  under  the  seal  of 
his  office,  granting  to  said  complainants  authority  to  transact 
the  business  of  private  bankers  at  Kansas  City,  Missouri. 

"Wherefore  respondent  says  that  he  has  fully,  fairly,  and 
officially  passed  upon  and  exercised  his  judgment  as  to  the 
right  of  complainants  to  engage  in  said  business  in  said  city 
upon  the  certificate  filed  by  them  in  the  office  of  this  respond- 
ent as  mentioned  in  complainants'  petition;  wherefore,  and 
upon  consideration  of  the  foregoing,  this  respondent  asks  to 
go  hence  with  his  costs.'" 

To  this  return  relators  replied: 

"Now  come  the  relators,  and,  for  their  reply  to  the  return 
filed  by  the  respondent  to  the  alternative  writ  of  mandamus 
herein,  admit  that  the  certified  copy  of  the  relators'  statement 
set  forth  that  the  place  at  which  relators'  business  as  private 
bankers  is  to  be  carried   on   is  Kansas   City,    Missouri,  and 
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admit  that  said  Kansas  City  is  a  municipal  corporation  con- 
taining more  tiian  one  hundred  and  fifty  thousand  inhabitants. 

"Said  relators,  for  their  further  reply,  state  that  Jones  Dry 
Goods  Company  is  a  business  corporation  duly  organized 
under  and  by  virtue  of  the  laws  of  the  state  of  Missouri,  and 
that  as  such  it  is  conducting  a  general  merchandise  business, 
or  what  is  generally  known  as  a  'department  store,'  in  said 
Kansas  City,  Missouri;  that  the  relators  are  large  stockholders 
and  officers  of  said  corporation,  and  said  relators  admit  that 
they  have  rented  a  room  on  the  third  floor  of  one  of  the  build- 
ings occupied  by  said  Jones  Dry  Goods  Company  as  a  depart- 
ment store;  that  said  relators  propose  to  do  a  private  banking 
business  in  the  room  so  rented,  and  that  one  of  the  entrances 
to  said  banking  room  will  be  opened  into  one  of  the  store 
rooms  of  said  Jones  Dry  Goods  Company,  but  relators  deny 
that  said  banking  business  is  to  be  conducted  in  conjunction 
with  said  department  store,  but  say  that  said  banking  busi- 
ness is  to  be  conducted  separate  and  distinct  in  every  par- 
ticular from  the  business  of  said  Jones  Dry  Goods  Company; 
that  said  relators  will  own  their  own  banking  house,  the 
fixtures  therein,  and  it  is  not  the  object  or  purpose  of  said 
relators  to  receive  deposits  or  pay  checks  except  over  their 
own  counter  and  in  their  own  banking  house. 

"Said  relators  further  deny  the  statement  in  respondent's 
return  that  he  is  now,  and  has  been  at  all  times,  willing  to 
issue  said  certificate  when  a  proper  statement  as  to  the  capital 
invested  has  been  properly  made,  filed,  and  acknowledged  as 
provided  by  law,  but  said  relators  say  that  the  respondent  has 
arbitrarily  and  oppressively,  and  without  any  investigation  as 
to  the  amount  of  capital  actually  invested  by  these  relators 
excspt  as  shown  by  said  statement,  refused  to  issue  the  cer- 
tificate provided  for  by  section  1277  of  the  Revised  Statutes 
of  Missouri  of  1899,  solely  for  the  reason  that  the  amount  of 
capital  invested  by  said  relators  is  set  out  as  ten  thousand  and 
no-roo  ($10,000.00)  dollars,  and  has  wrongfully,  arbitrarily, 
and  oppressively  assumed  to  exercise  his  judgment  as  to  the 
right  of  relators  to  engage  in  the  banking  business,  and 
denied  the  right  of  these  relators  to  do  a  private  banking 
business,  although  said  relators  have  fully  complied  with  all 
of  the  provisions  of  the  statute  in  such  cases  made  and  pro- 
vided. 

"Wherefore  said  relators  pray  the  court  to  award  its  per- 
emptory writ  of  mandamus  as  prayed  in  the  petition." 

Merservey,  Pierce  &  German,  for  relators. 

The  Attorney  General  and  Sam  B.  Jeffries,  for  respondent. 

ROBINSON,  J.  (after  stating  the  facts).  Ignoring  the 
i^gues  of  facts  raised  by  the  pleadings  of  no  consequence  in 
the  determination  of  the  right  of   relators  and  the  duty  of  the 
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respondent  in  the  premises  (each  and  every  one  of  which 
issues  of  fact,  it  may  be  said,  however,  in  passing,  was  found 
in  favor  of  the  contention  of  relators  by  the  commissioner 
appointed  to  take  testimony  and  report  to  the  court  his  find- 
ings thereon),  the  first  point  of  difference  between  relators 
and  respondent  that  we  are  called  upon  to  consider  is  as  to 
the  amount  of  capital  necessary  to  be  subscribed  and  paid  in 
by  an  individual  or  individuals  desiring  to  do  business  as 
private  bankers  in  cities  of  150,000  inhabitants  or  more  in 
this  state  before  a  certificate  of  authority  should  issue  there- 
for by  the  Secretary  of  State  to  the  individual  or  individuals 
subscribing  the  funds.  The  relators  assert  that  any  one  or 
more  persons  in  this  state  who  subscribe  and  swear  to  the 
statement  as  provided  in  section  1299,  Rev.  St.  1899,  and  pay 
up  a  cash  capital  of  $5,000  or  more,  to  be  used  in  the  business 
of  private  banking,  is  entitled  to  a  certificate  of  authority 
from  the  Secretary  of  State  to  that  effect,  whether  the  busi- 
ness to  be  carried  on  is  in  a  city  of  150,000  inhabitants  or 
more,  or  in  the  smaller  cities  or  towns  of  the  state;  while, 
upon  the  other  hand,  respondent  contends  that  no  one  or 
more  parties  can  be  authorized  to  do  business  as  private 
bankers  in  an  incorporated  city  in  this  state  with  a  popula- 
tion of  150.000  or  more  inhabitants,  unless  he  or  they  have 
paid  up  not  less  than  $100,000,  and  subscribed  and  sworn  to 
the  statement  provided  for  in  said  section  1299. 

By  section  1298,  art.  8,  c.  12,  Rev.  St.  1899,  private  bankers 
are  declared  to  be  "those  who  carry  on  the  business  of  bank- 
ing by  receiving  money  on  deposit  with  or  without  interest  by 
buying  and  selling  bills  of  exchange,  promissory  notes,  gold  or 
silver  coin,  bullion,  money,  bonds  or  stock  or  other  securities 
and  of  loaning  money  without  being  incorporated." 

Section  1299  of  said  article  gives  the  requirements  of  those 
who  may  engage  in  such  business,  and  reads  as  follows: 
"No  person  or  company  of  persons  shall  engage  in  the  busi- 
ness of  banking  as  private  bankers,  without  a  paid-up  capital 
of  not  less  than  five  thousand  dollars,  nor  until  he  or  they 
shall  have  made  a  statement,  subscribed  and  sworn  to  as  cor- 
rect and  true  before  a  notary  public  by  each  person  connected 
with  such  business,  as  owner  or  partner,  setting  forth:  First, 
the  names  of  all  persons  interested  in  the  business  and  the 
amount  of  capital  invested;  and  second,  the  name  in  which 
the  business  is  to  be  conducted,  and  the  place  at  which  it  is 
to  be  carried  on;  which  statement  shall  be  acknowledged, 
recorded  and  filed  in  the  same  manner  as  provided  in  this 
article  for  the  articles  of  agreement."  Which  means  nothing 
more  or  less  than  that  if  any  person,  or  company  of  persons, 
shall  pay  up  a  cash  capital  of  not  less  than  $5,000,  to  be  used 
in  the  business  of  banking,  and  shall  make  and  subscribe  to 
the  statement  provided  for  therein,  he  or  they  shall  be  entitled 
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to  the  privilege  of  doing  a  banking  business  anywhere  he  or 
they  may  desire  in  this  state.  The  reading  of  this  clear  and 
explicit  provision  of  the  statute,  it  would  seem,  of  itself  should 
put  at  rest  all  possible  controversy  upon  the  first  proposition 
presented  by  respondent's  return.  The  minimum  amount  of 
cash  capital  required  of  the  individual  banker  or  company  is 
explicit,  and  the  location  in  the  state,  where  the  individual 
banker  or  company  is  entitled  to  do  business  with  that  desig- 
nated capital,  is  wholly  unrestricted,  and  must  of  necessity 
include  the  city  of  150,000  inhabitants  or  more,  as  it  does  the 
smaller  cities  and  towns  of  the  state. 

But,  says  the  respondent,  since  the  Legislature,  by  the 
adoption  of  section  1278  of  said  article  8  of  chapter  12,  has 
declared  against  the  policy  of  permitting  incorporated  com- 
panies to  engage  in  the  business  of  banking  in  cities  with  a 
population  of  150,000  or  more  inhabitants,  with  a  less  paid-up 
cash  capital  than  $100,000,  it  must  equally  be  as  improper, 
unwise,  and  unbusinesslike  to  suffer  a  private  individual  or 
company  of  individuals  to  engage  in  the  same  business  with  a 
less  capital  under  like  circumstances,  and,  from  this  self- 
evolved  necessity  of  equality  in  rights  between  all  characters 
of  bankers  in  this  state,  he  contends  that  the  effect  of  the  pro- 
visions of  section  1301  of  said  article  8  aforesaid  is  to  amend 
to  that  extent  or  to  make  nugatory  the  provisions  of  section 
1299  of  said  article,  and  to  render  all  parties  wishing  to 
engage  in  private  banking  in  this  state,  in  cities  with  150.000 
inhabitants  or  more,  subject  to  the  provision  of  section  1278, 
supra. 

The  language  of  section  1301  is:  "All  the  provisions  of 
this  article  shall,  so  far  as  the  same  are  applicable,  apply  to 
all  private  bankers  doing  business  in  this  state,  and  any  private 
banker,  who  shall  fail  to  make  and  file  the  statements  re- 
quired by  this  article  of  banks  incorporated  under  the  pro- 
visions of  this  article  *  *  *  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc. ;  while  that  of  section  1278  is:  "The 
cash  capital  of  such  corporation  shall  in  no  case  be  less  than 
ten  thousand  dollars  nor  more  than  five  thousand  dollars: 
provided,  that  when  such  corporation  is  situated  in  a  city 
having  a  population  of  150,000  inhabitants  or  more,  the  cash 
capital  of  such  corporation  shall  not  be  less  than  $100,000. " 

One  section  declares  the  amount  of  cash  capital  the  indi- 
vidual or  copartnership  must  subscribe  and  pay  up  for  use  in 
private  banking  in  order  to  procure  the  state's  certificate  of 
authority  to  prosecute  the  business  of  banking  in  the  state; 
the  other,  with  no  more  or  no  less  distinctness,  the  amount 
of  cash  capital  the  incorporated  banking  company  must  pay 
up  before  it  will  be  entitled  to  the  state  certificate  of  authority 
to  engage  in  the  same  business.  All  that  we  need  do,  so  far 
as  concerns  the  present   inquiry,  is  to  say,  "Thus  the  statute 
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has  been  written,  and  thus  it  must  be  obeyed."  With  the 
question  of  the  policy  of  the  statute,  as  with  the  question  of 
the  propriety  or  impropriety  of  the  distinction  made  therein 
in  favor  of  the  individual  against  the  incorporated  banking 
company,  neither  the  court  nor  the  Secretary  of  State  has  any 
concern. 

The  expression  "so  far  as  the  same  is  applicable,"  con- 
tained in  said  section  13,01,  seems  to  have  been  inserted  for 
the  very  purpose  of  making  it  clear  that  certain  provisions  of 
said  article  8,  and  particularly  the  provisions  of  section  1278, 
should  not  apply  to  private  bankers,  where  other  express  pro- 
visions have  been  made  in  the  same  article  which  do  apply 
directly  to  them.  As  said,  when  by  section  1299,  supra,  it 
was  provided  that  no  person  or  company  of  persons  shall 
engage  in  the  business  of  private  banking  without  a  paid-up 
capital  of  not  less  than  $5,000,  it  meant  that,  when  that 
amount  of  capital  was  paid  up  by  the  individual  or  individuals, 
and  was  ready  for  use  in  such  business,  he  or  they  subscribing 
the  fund  should  be  entitled  to  pursue  that  calling,  and  to  that 
end  were  entitled  to  the  state's  certificate  of  authority,  regard- 
less of  the  judgment  of  the  Secretary  of  State,  or  any  one  else, 
that  a  larger  sum  was  contemplated  when  the  business  was  to 
be  carried  on  in  a  city  with  a  population  of  150,000  inhabit- 
ants or  more,  and  regardless  of  his  judgment  as  to  the  pro- 
priety or  impropriety  of  the  proposed  location  of  the  business 
on  the  third  floor  of  a  business  house  in  which  relators  are 
conducting  a  department  store,  or  of  respondent's  opinion  as 
to  the  ultimate  purpose  and  object  of  the  parties  in  organiz- 
ing said  banking  company.  Relator's  right  to  engage  in  the 
business  of  private  banking  in  this  state  depends  upon  what 
the  statute  exacts  of  them  to  procure  the  state  certificate  of 
authority,  and  not  upon  respondent's  interpretation  of  the 
law's  meaning,  or  of  what  he  might  think  would  be  a  con- 
sistent requirement  for  private  bankers  in  cities  with  150,000 
inhabitants  or  more.  Relators'  rights  are  to  be  determined 
by  the  law,  and  not  by  respondent's  construction  of  it.  Facts, 
and  not  respondent's  deductions  from  them,  fix  relators' 
status. 

This  brings  us  to  the  further  contention  made  by  respondent 
that,  even  though  this  court  should  be  of  the  opinion  that  the 
construction  placed  by  him  upon  the  statute  in  question,  as 
to  the  amount  of  cash  capital  necessary  to  be  paid  in  by  in- 
dividuals or  companies  wishing  to  engage  in  the  business  of 
private  banking  in  cities  of  150,000  inhabitants  or  more  in  this 
state,  is  incorrect,  still  the  court  has  no  right  by  mandamus 
to  review  or  correct  that  error,  or  to  control  the  judgment 
and  discretion  vested  by  statute  in  respondent,  as  Secretary  of 
State,  in  the  matter  of  granting  certificates  to  applicants  wish- 
ing to  engage  in  the  business  of  private  banking  in  this  state. 
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The  correctness  or  incorrectness  of  respondent's  position  in 
this  regard  must  depend  for  its  solution  upon  our  determina- 
tion of  this  further  proposition,  whether  the  duty  respondent 
is  called  upon  to  exercise  in  the  matter  of  application  for 
license  to  do  the  business  of  banking  is  ministerial  or  judicial; 
and  to  that  end  resort  must  again  be  made  to  the  statute 
defining  respondent's  authority  and  relators'  rights  in  the 
premises. 

That  mandamus  will  not  lie  to  correct  or  control  the 
judgment  or  discretion  of  an  executive  officer  of  the  state 
in  matters  committed  to  his  care  in  the  ordinary  discharge  of 
his  official  duties,  whether  those  duties  require  the  interpre- 
tation of  law  or  the  determination  of  facts,  is  a  question  too 
well  settled  in  this  state  to  call  for  discussion  at  this  time;  as 
is  also  the  rule  that  mandamus  will  lie,  and  judicial  power 
may  be  invoked,  to  compel  mere  ministerial  duties  imposed 
by  law  upon  any  or  all  officers  of  the  state  to  do  a  particular 
act  or  thing  upon  the  existence  of  certain  faots  or  conditions 
shown,  even  though  in  a  limited  sense  the  officer  is  required 
to  exercise  judgment  before  acting.  A  ministerial  act,  as 
applied  to  a  public  officer,  is  defined  to  be  an  act  or  thing 
which  he  is  required  to  perform  by  direction  of  legal  authority 
upon  a  given  state  of  facts,  independent  of  what  he  may  think 
of  the  propriety  or  impropriety  of  doing  the  act  in  the  par- 
ticular case.  With  this  definition  in  mind,  what  appears  the 
character  of  the  act  which  respondent  was  requested  by  re- 
lators to  do,  and,  the  doing  of  which  respondent  having  re- 
fused, relators  seek  to  compel  by  mandamus?  Referring 
again  to  the  provisions  of  the  statute  above  mentioned,  we 
find  that  by  section  1298  it  is  declared  who  are  private 
bankers,  and  what  they  may  do  without  being  incorporated 
under  the  law  of  this  state. 

By  section  1299  is  provided  the  requirement  of  parties  or 
companies  who  desire  to  engage  in  the  business  of  private 
banking,  as  follows:  "No  person  or  company  of  persons 
shall  engage  in  the  business  of  banking  as  private  bankers, 
without  a  paid-up  capital  of  not  less  than  five  thousand 
dollars,  nor  until  he  or  they  shall  have  made  a  statement,  sub- 
scribed and  sworn  to  as  correct  and  true  before  a  notary  pub- 
lic by  each  person  connected  with  such  business,  as  owner  or 
partner,  setting  forth:  First,  the  names  of  all  persons 
interested  in  the  business  and  the  amount  of  capital  invested; 
and  second,  the  name  in  which  the  business  is  to  be  con- 
ducted, and  the  place  at  which  it  is  to  be  carried  on;  which 
statement  shall  be  acknowledged,  recorded  and  filed  in  the 
same  manner  as  provided  in  this  article  for  the  articles  of 
agreement." 

By  section  1277  of  same  article  and  chapter,  supra,  it  is 
provided:     "When  any   banking  corporation,    individual   or 
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trust  company  shall  have  filed  with  the  Secretary  of  State 
the  requisite  certificate  prior  to  commencing  business  under 
the  laws  of  this  state,  and  shall  have  provided  the  cash  required 
by  law,  the  Secretary  of  State  shall,  before  such  corporation, 
individual  banker  or  trust  company  shall  be  authorized  to 
commence  business,  examine  or  cause  an  examination  to  be 
made  in  order  to  ascertain  whether  the  requisite  capital  of 
such  bank,  banker  or  trust  company  has  been  paid  in  cash. 
The  Secretary  of  State  shall  not  permit  such  bank,  individual 
banker  or  trust  company  to  complete  the  filing  of  papers  or 
to  begin  business  until  it  appears  to  his  satisfaction  from  such 
examination  or  other  evidence  satisfactory  to  him  that  the 
requisite  capital  has  been  in  good  faith  subscribed  and  paid 
in  in  actual  cash  and  is  ready  for  use  in  the  transaction  of  the 
business  of  the  proposed  institution.  In  case  the  Secretary 
of  State  shall  find  that  all  the  provisions  of  the  law  have  been 
complied  with  by  the  institutions  herein  named  which  desire 
to  be  authorized  to  do  business,  he  shall  grant  them  a  cer- 
tificate to  that  effect." 

As  seen,  in  section  1277  is  set  out  and  contained  all  the 
authority,  duties,  and  requirements  of  respondent  in  the 
matter  of  applications  by  persons  or  corporations  wishing  to 
engage  in  the  business  of  banking  in  this  state  and  seeking 
tha  state's  authorization  to  prosecute  said  business,  and  that 
authority  is  nothing  more  or  less  than  to  refuse  such  person 
or  corporation  the  right  to  complete  the  filing  of  papers  in  his 
office,  if,  in  the  exercise  of  the  duty  imposed  upon  him  by 
said  section,  he  finds  that  the  requisite  cash  capital  has  not 
been  subscribed  and  paid  in  by  the  individual  or  individuals 
or  corporations,  and  held  ready  for  use  in  the  transaction  of 
ths  business  proposed,  or  that  the  other  preliminary  steps  re- 
quired of  the  applicant  under  section  1299,  supra,  have  not 
been  properly  pursued.  By  the  closing  language  of  section 
1277,  the  duty  of  respondent  in  the  premises  is  expressed  in 
mandatory  terms,  and  he  is  left  with  no  discretion  or  judg- 
ment whatever.  "In  case  the  Secretary  of  State  shall  find  all 
the  provisions  of  law  have  been  complied  with  by  the  institu- 
tions herein  named,  which  desire  to  be  authorized  to  do 
business,  he  shall  grant  them  a  certificate  to  that  effect." 
His  authority  in  the  premises  is  to  make  or  cause  to  be  made 
an  examination  to  ascertain  if  the  requirements  of  the  statute 
on  part  of  the  applicant  have  been  met  and  performed.  His 
duty,  if  he  finds  the  applicant  or  applicants  have  complied 
with  the  law's  requirements  in  these  particulars,  is  imperative 
to  issue  the  state's  certificate  of  authority  required.  His  duty 
is  purely  ministerial  under  every  definition  of  that  term  made 
by  text-writers  or  announced  by  the  courts.  The  Secretary 
of  State  cannot  say,  to  defeat  the  right  of  the  individual  wish- 
ing to  engage  in  the  business  of  private    banking  in  a  city  of 
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this  State  with  a  population  of  150,000  inhabitants  or  more: 
"I  interpret  the  statute  to  mean  that  you  are  required  to 
pay  up  in  cash,  for  use  in  such  business,  the  sum  of  one 
hundred  thousand  dollars. "  His  erroneous  interpretation  of 
the  statute  does  not  determine  the  individual's  right  in  the 
premises.  That  the  court  must  determine.  Nor  can  he  say, 
in  order  to  withhold  the  certificate  enjoined  on  him  to  issue 
where  a  given  state  of  facts  exists,  "I  do  not  so  find  the  facts  as 
the  applicant  has  stated,"  and  have  that  finding  go  as  a  final 
judgment,  and  as  a  bar  to  the  applicant's  right  to  pursue  a 
lawful  calling,  when  in  truth  and  in  fact  a  full  compliance 
with  all  the  statutory  requirement  had  been  met  and  per- 
formed. The  facts,  and  not  respondent's  arbitrary  finding 
thereon,  must  ultimately  determine  both  his  duty  and  relators' 
right  in  the  premises.  The  respondent  is  to  look  to  the  evi- 
dence presented,  and  to  act  on  the  facts  shown,  but  with  no 
uncontrollable  power  of  judgment  as  to  the  facts  or  the  law. 
On  his  finding  the  existence  of  the  statutory  facts  required  of 
the  applicant,  the  statute  is  peremptory  in  its  requirement 
of  respondent  that  he  issue  the  state  certificate  of  authority, 
and  that,  too,  as  above  said,  without  regard  to  what  he  might 
think  of  the  propriety  or  the  impropriety  of  permitting  re- 
lators to  conduct  a  banking  business  in  the  place  designated 
in  their  statement,  or  the  motive  that  prompted  its  selection, 
or  the  ultimate  purposes  the  relators  may  have  in  view  in  so 
conducting  said  business.  By  section  1277,  respondent  is 
clothed  with  no  judicial  power;  by  it  he  is  invested  with  no 
discretion  as  to  the  course  he  shall  pursue  upon  the  facts  pre- 
sented, other  than  the  discretion  necessarily  involved  in 
determining  by  count  the  amount  of  cash  capital  paid  up  by 
the  applicant  or  applicants,  and  that  he  or  they  have  prop- 
erly made,  subscribed,  and  sworn  to  the  statement  required  in 
said  section. 

Since  by  the  finding  of  the  commissioners  appointed  by  the 
court  at  the  request  of  respondent  to  take  testimony  in  the 
case,  it  is  made  to  appear  that  relators  have  provided  and 
paid  up  in  actual  cash  $10,000  for  use  in  their  proposed  busi- 
ness as  private  bankers  in  Kansas  City,  and  have  in  all  things 
complied  with  the  provision  of  section  1299,  Rev.  St.  1899,  to 
authorize  them  to  engage  in  such  business,  the  alternative 
writ  heretofore  issued  is  made  peremptory.     All  concur. 
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{Circuit  Court,  D.  Vermont,  March  17,  1903.) 
[120  Fed.  Rep.  986.] 

Weight  of  Testimony— Contradictory  Statements   of  Witness — Effect. 

The  fact  that  a  witness,  testifj'ing-  that  in  a  certain  transaction  he 
acted  as  ag-ent  for  a  bank,  had  stated  in  contradiction  of  this  that  he 
was  acting-  individually,  affects  only  the  weig-ht  of  his  testimony,  and 
does  not  disprove  his  ag^ency. 

Bank's  Insolvency — Aid    of  Third    Person — Inducement   by    Cashier — 
Agency  for  Bank— Sufficiency  of  Evidence. 

Evidence  in  an  action  by  one  furnishing-  aid  to  an  insolvent  bank 
(being  induced  thereto  by  its  cashier)  to  recover  from  the  receiver,  as  a 
preferred  creditor,  considered,  and  held  to  show  that  the  aid  was  fur- 
nished to  the  cashier  in  his  official  capacity,  as  representative  of  the 
bank,  and  not  as  an  individual. 
Same — Fraud  of  Cashiei — Effect  as  to  Bank. 

Where   a   cashier   of  an    insolvent   bank,    acting-   for  it,    induced   his 
financee    to  furnish   securities   for  a    loan  to   aid  the   institution,    any 
fraud  practiced  on  her  through  advantage  taken  of  the  relation  between 
them  was  that  of  the  bank. 
Same — Preference  as  Creditor. 

A  woman  engaged  to  marry  the  cashier  of  an  insolvent  bank,  who  is 
told  by  him  that  the  bank  is  in  trouble  and  needs  money  or  securities 
immediately,  and  is  induced  by  him  to  furnish  securities  for  a  loan  to 
the  bank,  but  is  not  told  that  the  bank's  capital  is  gone,  and  more,  as  a 
result  of  defalcations  by  the  cashier  and  others,  is  entitled  to  recover 
from  the  receiver,  as  a  preferred  creditor,  the  amount  of  the  loan  paid 
by  her  to  save  her  securities. 

In  Equity. 

H.  Henry  Powers,  for  plaintiff. 

Frank  L.    Fish  and  Ebenezer  J.  Ormsbee,   for  defendant. 

WHEELER,  District  Judge.  D.  Henry  Lewis  was  a 
director  and  the  cashier  of  this  bank,  which,  partly  through 
his  mismanagement,  had  become  insolvent  and  embarrassed, 
and  this  condition  became  known  to  the  other  officers,  and  an 
examination  was  being  had  April  9,  1901.  The  shortage  was 
then  supposed  by  them  to  be  about  $35,000.  The  plaintiff  was 
engaged  to  marry  Lewis,  was  temporarily  at  Vergennes,  and 
had  stocks  and  bonds  in  a  savings  bank  at  Concord,  N,  H. 
The  shortage  was  principally  at  the  National  Bank  of  Redemp- 
tion at  Boston.  A  director  provided  $10,000  Lewis  applied 
to  the  plaintiff  for  $25,000.  She  hesitated,  but  soon  con- 
sented to  furnish  securities  for  that  amount,  to  be  pledged  at 
the  Bank  of  Redemption.  She  got  them  from  the  savings 
bank,  took  them  to  Boston,  and  let  Lewis  take  them  to  the 
Bank  of  Redemption,  where  a  note  of  Lewis  to  that  bank  for 
$25, OX)  was  prepared,  with   a  consent  by  her  that   he  might 


BKG  CAs]  OFFICERS  587 

Hallett  V.  Fish 

pledge  her  securities  for  payment  of  the  note,  which  she  went 
and  signed  on  April  nth,  and  the  amount  of  the  note  was 
credited  to  the  Farmers'  Bank.  The  shortage  of  the  Farmers' 
Bank  was  found  to  be,  by  greater  misapplications  of  Lewis 
than  were  supposed,  and  those  of  others,  much  larger  than 
was  expected,  showing  it  to  be  hopelessly  insolvent;  and  it 
was  closed  by  the  Comptroller  of  the  Currency  and  put  into 
liquidation  on  the  13th.  The  plaintiff  paid  the  note  of  Lewis 
to  the  Bank  of  Redemption  to  save  her  securities,  and  has 
brought  this  suit  to  have  the  amount  so  paid  decreed  to  her 
out  of  the  assets.  The  defense  is  that  the  plaintiff  dealt  with 
Lewis  solely,  and  has  no  just  claim,  or  none  but  that  of  a  com- 
mon creditor,  against  the  assets  of  the  bank. 

The  plaintiff's  securities  have  swelled  the  assets  of  the  bank 
to  the  extent  of  $25,000,  without  any  advantage  to  her  or  loss  to 
the  bank;  still,  if  she  aided  Lewis  solely,  and  he  the  bank,  she 
must  look  to  him  for  her  property,  and  the  bank  was  held 
only  to  him,  however  disastrous  that  may  be  to  her  interests. 
This  makes  it  necessary  to  see  carefully  how  and  on  what  in- 
ducements she  parted  with  her  securities.  No  one  saw  her 
about  making  the  arrangement  but  Lewis,  and  no  one  else 
about  carrying  it  out,  but  the  cashier  of  the  Bank  of  Redemp- 
tion; and  what  it  was  is  to  be  ascertained  from  their  testi- 
mony, and  the  circumstances  shown  by  the  testimony  of 
others.  Her  testimony  is  consistent  throughout,  and  does 
not  differ  materially  from  Lewis'  as  to  the  facts.  That  he 
has  stated  differently  and  stated  that  the  securities  were  fur- 
nished to  him,  and  by  him  to  the  bank,  does  not  prove  that 
the  facts  were  as  he  is  shown  to  have  stated,  but  only  affects 
the  weight  of  his  testimony  in  comparison  between  theirs  as 
to  the  facts,  and  the  evidence,  if  any,  the  other  way.  Their 
testimony  is  that  he  told  her  the  bank  was  in  trouble  and 
must  have  immediate  help,  and  there  is  no  testimony  that  he 
told  her  that  he  was  in  distress  and  needed  help,  or  that  he 
was  interested  in  procuring  help,  otherwise  than  through  the 
bank.  His  testimony,  although  impeached  by  these  contrary 
statements,  for  what  value  is  left  to  it.  corroborates  hers,  and 
there  is  nothing  but  the  form  of  the  papers  taken  by  the  Bank 
of  Redemption  to  qualify  hers.  The  paper  required  of  her  by 
that  cashier  was  this: 

"Boston,  April  11,  1901. 

"E.  A.  Presbrey,  Esq.,  Cashier  National  Bank  of  Redemp- 
tion, Boston,  Mass. — Dear  Sir:  Whereas,  D.  H.  Lewis  of 
Vergennes,  Vermont,  has  given  me  stocks  and  securities  satis- 
factory to  me  in  exchange  for  the  following  described  stocks 
and  bonds,  to  wit: 

"3,000  Baneror  &  Aroostook  5's,  due  January  1943,  Nos.  398, 
399,  and  400,  July,  iQOi,  coupons  attached. 

"2.000  U.  S.  coupon  4's,  due  1925,  May  1501,  coupons 
attached. 
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''2,000  Central  R.  R.  Co.  of  New  Jersey  5's,  due  July  ist, 
1987,  Nos.  2, 154  and  34,781,  July,  1901,  coupons  attached. 

"1,000  Indianapolis  Water  Co.,  5's,  payable  July  ist,  1926, 
No.  280,  July,  1901,  coupons  attached. 

"1,000  Iowa  Loan  &  Trust  Co.,  Des  Moines,  Debenture  5's, 
Series  11,  No.  96,  July,  1909;  coupons  attached;  also  the  fol- 
lowing stocks  standing  in  my  name: 

"10  shares  Northern  R.  R.  Co.,  Ctf.  No.  24,110. 

"30        "        Concord   &  Montreal  R.  R.,  Class  3,  Ctf.  No. 

1.325- 

"55  "  Pennsylvania  R.  R.  Co.,  Ctf.  No.  563,247  for 
five  shares  and  No.  519,404  for  fifty  shares. 

"10        "         Quincy  R.  R.  Bridge  Co.,  Ctf.  No.  2,949. 

"10        "         C,  B.  &  Q.  R.  R.  Co.  Ctf.   No.  A64,048. 

"I  hereby  authorize  the  said  Lewis  to  pledge  all  of  the 
above-named  securities  as  collateral  to  his  note  given  this  day 
to  the  National  Bank  of  Redemption  for  the  sum  of  $25,000, 
dated  April  nth,  1901,  payable  on  demand  after  thirty  days' 
notice.     Frances  Pearson  Hallett." 

The  plan  for  using  her  securities  was  made,  Lewis'  note 
was  executed,  and  this  was  prepared  for  her  to  sign  after 
Lewis  had  taken  her  securities  to  the  Bank  of  Redemption, 
and  before  she  came;  and,  while  it  shows  that  she  was  deal- 
ing with  Lewis,  it  does  not  show  but  that  she  was  dealing 
with  the  Farmers'  Bank  through  him,  and  authorizing  the 
pledge  of  her  securities  for  the  benefit  of  that  bank  by  him. 
The  cashier  testifies  that  Lewis'  note  was  of  no  importance 
in  the  transaction,  and  that  it  was  discounted  for  the  purpose 
only  of  having  the  proceeds  go  to  the  credit  of  the  Farmers' 
Bank,  This  all  shows  that  the  loan  of  the  securities  was 
made  to  Lewis  as  cashier  (which  was  the  office  she  understood 
he  held)  of  the  Farmers'  Bank,  and  that  it  was  induced  by  re- 
gard for  Lewis,  because  help  to  the  bank  in  its  trouble  would, 
as  understood  by  her,  be  a  favor  to  him.  And  she  was  not 
informed  of  the  true  situation  of  the  bank,  nor  of  its  condition 
as  the  officers  understood  it,  and  she  could  not  act  on  an 
equality  with  them.  She  was  told  that  the  bank  was  in 
trouble  and  needed  money  or  securities  immediately,  but  this 
did  not  mean  to  her  what  it  would  to  experienced  bankmen 
or  trained  financiers.  She  was  not  told  that  the  capital  was 
gone,  and  more,  nor  that  the  disaster  was  the  result  of  defal- 
cation and  crime,  which  might  reach  much  further.  And  she 
was  peculiarly  exposed  to  deception  by  her  engagement  to 
Lewis.  But  for  that,  she  would  not  have  been  applied  to  for 
the  loan,  nor  have  complied.  In  Gilmore  v.  Burch,  7  Or. 
374.  33  Am.  Rep.  710,  the  court  says: 

"The  influence  of  a  man  over  a  woman  to  whom  he  is 
engaged  to  be  married  is  presumed  to  be  so  great  that  in  trans- 
actions between  them  the  court  will  look  with  great  vigilance 
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at  the  circumstances  and  situation  of  the  parties,  and  will 
not  only  consider  the  influence  which  the  intended  husband, 
either  by  soothing  or  violence,  may  have  used,  but  require 
satisfactory  evidence  that  it  has  not  been  used." 

And  Kerr  on  Injunctions,  at  page  47,  says: 

"The  principle  applies  equally  to  the  case  of  third  persons 
who  make  themselves  parties  to  transactions  between  persons 
filling  a  fiduciary  position,  and  those  towards  whom  they 
stand  in  such  relation,  or  who  take  securities  with  notice  that 
they  have  been  obtained  by  a  person  filling  a  position  of  a 
fiduciary  character,  from  a  person  towards  whom  he  stood  in 
such  relation." 

These  are  not  new  doctrines  or  principles  in  respect  to 
dealings  between  those  standing  in  confidential  or  overpower- 
ing relations  to  one  another.  They  are  as  old  as  jurispru- 
dence,   as   universal  as  equity,    and  as  salutary   now  as  ever. 

Whatever  advantage  Lewis  took  of  his  relation  to  the  plain- 
tiff, the  bank  assumed  in  adopting  his  transaction.  If  the 
bank  had  used  its  assets  to  secure  importunate  creditors,  or 
taken  the  money  of  depositors  at  the  time  and  under  the  cir- 
cumstances of  taking  the  plaintiff's  securities,  without  dis- 
closing more  than  was  made  known  to  her,  the  assets  taken  out 
would  have  to  be  returned,  to  make  all  equal,  and  the 
deposits  would  not  be  drawn  into  the  general  wreck.  It  could 
no  more  bring  assets  of  others,  without  full  and  fair  dis- 
closure, into,  than  it  could  save  others  already  in  from,  the 
impending  disaster,  to  shift  the  burden  of  losses.  Roberts  v. 
Hill  (C.  C.)  24  Fed.  571;  Wasson  v.  Hawkins  (C.  C.)  59  Fed. 
233;  3  Am.  &  Eng.  Encycl.  of  Law,  "Banks  and  Banking," 
V  (2d  Ed.)  847.  There  was  no  inducement  of  others  to  act 
differently  from  what  they  would  by  what  she  did.  It  is  a 
question  of  making  her  stand  losses  of  others,  already  fixed, 
for  nothing.     It  does  not  seem  lawful  or  just  that   she  should. 

Decree  for  plaintiff  for  $25,000  of  the  assets. 
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[Supreme  Court,  Appellate  Term,  November,  igo2.) 
[70  N.  Y.  Supp.  487.] 

Gifts — Savings-Bank  Deposit. 

A  rule  of  a  saving's  bank  forbidding  any  gift  of  a  deposit,  except  by  an 
assig'nment  in  writing-,  duly  acknowledg^ed,  does  not  bind  one  who 
became  a  depositor  before  the  rule  was  made,  thoug^h  she  had  agreed 
that  notices  as  to  deposits  should  be  deemed  and  taken  as  personal 
notices,  and  thoug^h  the  rule  had  been  posted  in  the  bank  for  many 
years  before  her  death. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Elizabeth  Ranney  against  the  Bowery  Savings 
Bank.  From  a  judgment  of  the  general  term  affirming  a  judg- 
ment for  plaintiff,  and  affirming  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals.     Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and 
BLANCHARD.  JJ. 

Cowing  &  White  (Robert  Goeller,  of  counsel),  for  appel- 
lant. 

Fromme  Bros.  (James  A.  Douglas,  of  counsel),  for  re- 
spondent. 

FREEDMAN,  P.  J.  The  plaintiff's  claim  against  the 
defendant  bank  is  based  on  an  alleged  gift  causa  mortis  of  a 
certain  sum  deposited  in  the  bank  by  her  mother.  At  the 
trial,  evidence  was  given  by  and  on  behalf  of  the  plaintiff 
which  is  relied  upon  as  establishing  the  said  gift,  and  the 
delivery  of  the  passbook  representing  the  sum  deposited. 
Although  the  policy  of  the  law  is  against  the  encouragement 
of  gifts  of  this  nature,  we  feel  bound  to  say,  upon  a  close 
scrutiny  of  the  whole  case,  that  the  evidence  was  sufficient 
to  carry  the  case  to  the  jury;  that  the  issues  were  fairly  sub- 
mitted; and  that  the  verdict  of  the  jury  should  not  be  dis- 
turbed, unless  the  contract  of  plaintiff's  mother  with  the  bank 
precluded  her  from  making   the  gift  in  the   manner  she  did. 

The  bank  insists  that  the  gift  was  invalid,  against  it,  be- 
cause not  made  by  a  writing  duly  signed  and  acknowledged 
as  required  by  rule  14  of  its  rules  and  regulations,  which  is  as 
follows: 

"(14)  No  gift  of  any  kind  shall  be  made  of  the  whole  or  any 
pirt  of  the  amount  due  a  depositor,  unless  by  an  assignment 
or  other  transfer  in  writing  signed  by  the  depositor  and  duly 
acknowledged  or  proved  before  an  officer  authorized  to  take 
such  acknowledgment  or  proof." 

This  rule  was  adopted  in  the  year  1891,  whereas  the  account 
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of  plaintifi's  mother,  as  a  depositor  in  the  bank,  was  opened 
March  7,  1888.  The  passbook  issued  to  her  by  the  bank  at 
that  time,  and  the  signature  book  in  which  she  subscribed  the 
by-laws  and  regulations  of  the  bank,  and  agreed  to  be  bound 
by  them,  had  printed  in  them  a  number  of  rules  and  regula- 
tions; and  one  of  them  was  to  the  effect  that  all  notices  in 
relation  to  the  deposits  or  depositors  published  by  direction 
of  the  trustees  in  one  or  more  of  the  daily  newspapers  of  this 
city,  or  by  placards  in  the  bank,  should  be  deemed  and  taken 
as  personal  notice  to  each  depositor.  By  force  of  this  rule  or 
regulation,  and  the  further  fact  that  rule  14,  as  above  stated, 
when  adopted,  in  1891,  v/as  hung  up  by  placards  in  the  bank, 
it  is  claimed  that  the  deposit  of  plaintiff's  mother,  though 
made  years  before,  became  subject  to  the  operation  of  rule 
14,  although  said  rule  was  not  contained  in  her  passbook,  nor 
subscribed  by  her  at  the  time  she  made  the  deposit.  There 
are  two  answers  to  this  contention:  In  the  first  place, 
although  every  savings  bank  has  authority  to  make  and  pub- 
lish reasonable  regulations  concerning  the  repayment  of 
money  to  a  depositor,  which,  if  assented  to  by  a  depositor, 
become  part  of  the  condition  upon  which  the  bank  receives 
the  deposit,  the  power  must  be  exercised  in  a  reasonable 
manner,  and  in  conformity  with  the  statutes  of  this  state. 
In  1888,  when  plaintiff's  mother  opened  her  account,  section 
257  of  chapter  409  of  the  Laws  of  1882  was  in  force,  and  that 
provided  that  the  regulations  of  the  bank  for  the  repayment 
of  deposits  to  depositors  "shall  be  put  in  some  conspicuous 
place  in  the  room  where  the  business  of  such  corporation 
shall  be  transacted,  and  shall  be  printed  in  the  passbooks  or 
other  evidence  of  deposit  furnished  by  the  corporations,  and 
shall  be  evidence  between  the  corporation  and  the  depositors 
holding  the  same,  of  the  terms  upon  which  the  deposits 
therein  acknowledged  are  made,"  etc.  The  same  provision 
was  incorporated  into  the  banking  law  of  1892  (Laws  1892,  c. 
689,  §  113).  This  provision  makes  it  impossible  for  the 
bank  to  totally  avoid  its  obligation  to  one  having  a  complete 
title  to  the  fund,  and  the  actual  possession  of  the  passbook, 
etc.,  to  repay  the  amount  deposited,  according  to  the  rules 
and  regulations  printed  in  a  depositor's  passbook,  by  rule 
or  regulation  adopted  subsequently,  and  it  would  be  unrea- 
sonable to  hold  that  the  mere  placarding  of  the  subsequent 
rule  or  regulation  has  the  retroactive  effect  contended  for  by 
the  bank.  In  the  second  place,  the  defense  sought  to  be 
maintained  under  rule  14,  as  above  stated,  was  not  pleaded, 
and,  being  matter  of  confession  and  avoidance,  is  not  availa- 
ble to  ths  defendant  unless  pleaded  as  an  affirmative  defense. 
The  only  affirmative  defense  set  up  in  the  answer  was  that 
certain  parties  other  than  the  plaintiff  claimed  the  said  fund, 
and  that  said  claimants  should  be  made  parties  to  this  action, 
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and  that  the  bank  has  been  and  is  at  all  times  ready  and 
willing  to  pay  over  the  said  fund  to  the  party  or  parties 
entitled  thereto.  But  no  names  or  particulars  were  given. 
The  matter  thus  pleaded  constituted  no  defense.  If  the  facts 
were  as  alleged,  the  bank  should  have  taken  steps  to  have 
such  claimants  brought  in,  if  possible.  Moreover,  the  bank 
could  have  protected  itself,  and  perhaps  did  so,  by  notifying 
such  claimants  of  the  pendency  of  the  present  suit,  and  calling 
upon  them  to  defend  the  same. 

For  the  foregoing  reasons,  none  of  the  exceptions  taken  by 
the  defendant,  as  set  forth  in  the  record,  constitutes  ground 
for  reversal.  The  judgment  and  order  must  be  affirmed,  with 
costs. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 
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Citizens'  National  Bank  v.  Wilson  et  al.         , 

{Supreme  Court  of  Iowa,  Oct.  g,  igoj.) 

[96  N.  W.   Rep.  727.] 

Notes — Action  against  Surety — Payment — Evidence — Entries    in   Bank- 
books.* 

In  an  action  on  a  note  against  a  surety,  where  the  defense  was 
that  a  new  note  had  been  accepted  extending  the  time  of  payment, 
entries  in  the  books  of  the  bank  tending  to  show  that  the  note  in 
question  was  regarded  as  paid  when  the  new  notes  were  issued  were 
competent,  relevant,  and  material. 
Sanne — Same — Same — Same — Same. 

In  an  action  on  a  note  against  a  surety,  where  the  defense  was 
that  a  new  note  had  been  accepted  extending  the  time  of  payment, 
defendant  called  the  oflficers  of  a  bank  as  witnesses  to  identify  the 
books  of  the  bank,  in  which  entries  were  found  tending  to  show  the 
note  in  controversy  was  regarded  as  paid  on  the  execution  of  the  new 
note  ;  but  the  officers  of  the  bank  testified  that  the  note  was  never 
surrendered,  and  that  when  the  entries  were,  made  it  was  understood 
that  its  payment  was  conditional  on  the  procurement  of  the  signature 
of  defendant  as  a  surety  on  the  new  note  :  held,  that  defendant  was 
not  bound  by  the  explanation  given,  but  the  entries  were  independent 
evidence. 

Appeal  from  District  Couit,  Marion  County;  J.  D.  Gam- 
ble, Judge. 

Action  on  promissory  note.  McCoy  defended  on  the 
ground  that  he  was  surety  only,  and  that  he  had  been  dis- 
charged by  acceptance  of  a  new  note,  extending  the  time  of 
payment  without  his  consent.  From  judgment  on  a  directed 
verdict  against  all  the  defendants,  McCoy  alone  appeals. 
Reversed. 

Hays  &  Amos,  for  appellant. 

Crozier  &  McCormack  and  S.  C.  Johnston,  for  appellee. 

McCLAIN,  J.  The  execution  of  the  note  in  suit  was 
admitted,  and  the  burden  of  proving  payment  or  discharge 
was  assumed  by  defendant  McCoy.  Thereupon  evidence  was 
offered  in  his  behalf  tending  to  show  that  about  seven  months 

*Bankbook  entries  as  evidence,  see  generally.  Roe  v.  Bank  of  Ver- 
sailles (Mo).  4  Bank.  Cas.  474  ;  Bastrop  State  Bank  z^.  Lew  (La.).  4 
Bank.  Cas.  409;  Nodine  v.  First  Nat.  Bank  of  Union  (Ore.).  4  Bank. 
Cas.  493;  Atlanta  Trust  &  Banking  Co.  v.  Close  (Ga.).  4  Bank.  Cas. 
732;  State  z^.  I^aston  (Iowa),  3  Rank.  Cas.  367;  State  Bank  of  Pike 
V.  Brown  (N.  Y  ).  3  Bank.  Cas.  148;  Bradley  ?/.  Chesebrousrh  (Iowa), 
2  Bank.  Cas.  409;  Bacon  v.  United  States  (C.  C.  A.).2Bank.  Cas. 
26;  Andrews  t'.  State  Bank  of  Wheatland  (N.  Dak.),  2  Bank.  Cas.  508  ; 
Zang  V.  Wyant  (Colo.),  1  Bank.  Cas.  349. 

5  Bkg  Cas— 38 
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after  the  maturity  of  the  note,  which  was  for  $i,ooo,  the 
plaintiff,  holding  at  the  same  time  another  note  (which  may 
be  referred  to  as  the  "Carruthers  note")  for  $200,  on  which 
the  Wilsons  were  liable,  received  from  the  Wilsons  $240,  and 
had  them  execute  two  notes  for  $800  and  $200,  respectively, 
payable  on  demand;  that  on  the  note  register  of  the  bank  an 
entry  was  made  by  its  officers  indicating  that  the  note  in  con- 
troversy and  the  Carruthers  note  were  paid  on  the  date  of  the 
execution  of  the  two  new  notes;  that  the  new  notes  were 
entered  on  said  register  as  paper  held  by  plaintiff  in  the  usual 
course  of  business;  that  other  loans  were  made  by  the  bank 
to  the  Wilsons;  that  thereafter  one  of  the  Wilsons  inquired 
of  the  cashier  of  plaintiff  bank  if  the  note  which  is  now  in 
suit  was  settled,  and  was  told  by  him  that  it  was;  that  about 
six  months  after  the  two  notes  for  $800  and  $200,  respec- 
tively, above  referred  to,  were  executed,  plaintiff  bank  gave 
to  the  Wilsons  a  statement  of  notes  held  by  the  bank  against 
them,  with  request  for  their  renewal,  and  that  in  this  statement 
were  included  a  note  for  $800  and  a  note  for  $200,  apparently 
the  notes  already  above  described,  but  no  note  correspond- 
ing to  that  in  suit;  that  thereupon  a  small  amount  of  cash 
was  paid  by  way  of  interest,  and  two  new  notes  were  exe- 
cuted by  the  Wilsons,  one  of  them  being  for  $1,000,  where- 
upon notes  held  by  the  bank  against  the  Wilsons  were 
surrendered,  including  the  notes  for  $800  and  $200,  respec- 
tively, above  referred  to,  but  not  including  the  note  in  suit; 
that  some  time  after  the  commencement  of  the  present  suit 
this  last-mentioned  note  for  $1,000  was  surrendered  to  the 
Wilsons,  and  the  note  in  suit  was  entered  on  the  note  register 
of  the  bank  under  a  new  number  as  a  note  held  by  it  and  re- 
maining unpaid.  It  is  difficult  to  determine  from  the  record 
whether  entries  in  the  books  of  the  bank,  tending  to  show 
some  of  the  facts  above  recited,  were  admitted  or  excluded. 
But  such  entries  were  certainly  competent,  relevant,  and 
material,  and  objection  to  their  admission  was  not  well  taken. 
If  such  entries  were  excluded,  their  exclusion  was  error, 
which  was  duly  excepted  to.  If  received,  they  tended  to  show, 
by  the  admissions  of  the  bank's  own  qualified  officers,  by 
whom  the  entries  were  proven  to  have  been  made,  that  the 
note  in  suit  was  discharged.  As  against  the  effect  of  these 
entries,  the  court  had  the  testimony  of  the  officers  of 
the  bank,  called  by  defendants  as  witnesses  to  prove 
the  entries  and  describe  the  transactions  with  reference 
to  which  they  were  made,  that  the  note  in  suit  was 
never  surrendered;  that  when  the  entry  of  payment  was 
made  on  the  note  register  opposite  the  .number  and 
description  of  such  note  and  the  two  notes  of  $800  and 
$200,  respectively,  executed  by  the  Wilsons,  were  received  by 
the  bank,  and  entered  on  its  note  register,  there  was  an  under- 
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standing  with  the  Wilsons  that  the  acceptance  of  these  two 
notes  and  $240  in  cash  as  payment  of  the  note  in  suit  and 
the  Carruthers  note,  with  interest  accrued  on  each,  was  con- 
ditioned on  the  procurement  of  the  signature  of  McCoy  as 
surety  on  each  of  the  new  notes;  that  the  $800  note  was 
pinned  to  the  note  now  in  suit;  and  that  it  was  not  incon- 
sistent with  the  custom  of  the  bank's  ofScers  in  transacting 
its  business  at  that  time  to  enter  a  record  of  payment  of  a 
note  when  another  note  was  taken  in  renewal,  even  though 
the  new  note  had  not  been  fully  executed,  and  the  old  note 
had  not,  therefore,  been  finally  satisfied.  On  the  evidence 
introduced,  if  submitted  to  the  jury,  a  finding  would,  perhaps, 
have  been  proper  that  the  final  discharge  of  the  note  in  suit 
and  McCoy's  liability  as  surety  thereon  was  contingent  for 
six  months  on  his  signing  the  two  notes  of  $800  and  $200,  re- 
spectively, and  for  an  additional  time  on  his  signing  the  note 
of  $1,000,  executed  by  the  Wilsons  when  these  two  notes  were 
surrendered  to  them.  But  certainly  such  a  finding  would  not 
have  been  the  only  one  which  the  evidence  would  justify.  In 
this  connection  it  is  proper  to  say  that  McCoy  was  never 
advised  by  the  officers  of  the  bank  that  it  was  desired  or  ex- 
pected that  he  sign  any  new  notes.  So  far  as  the  record 
shows,  the  alleged  understanding  between  the  bank  and  the 
Wilsons  as  to  obtaining  McCoy's  signature  was  not  indicated 
to  McCoy  by  any  one,  and  he  remained  entirely  ignorant  of 
is  until  long  after  this  suit  was  brought.  The  direction  of 
the  court  in  favor  of  plaintiff  must  have  been  predicated  on 
the  thought  that  the  defendants  were  bound  by  the  explana- 
tion of  these  transactions  and  entries,  given  by  the  bank's 
officers  called  as  witnesses  for  the  defense.  But  this  cannot 
be  true.  The  officers  were  necessary  witnesses  to  identify 
the  books  in  which  the  entries  were  found.  With  proper 
identification,  the  entries  became  independent  evidence.  It 
was  for  the  jury  to  weigh  this  evidence  and  the  evidence  as  to 
the  declarations  of  the  cashier  to  one  the  Wilsons  that  the  note 
in  controversy  had  been  settled,  and,  in  the  light  of  the 
explanation  of  the  officers  given,  to  determine  the  truth  of  the 
matter.  Auburn  City  National  Bank  v.  Hunsicker,  72  N. 
Y,  252;  German  Savings  Bank  v.  Bates  Addition  Improve- 
ment Company,  in  Iowa,  432,  82  N.  W.  1005;  Oxford  State 
Bank  V.  Holscher,  115  Iowa,  196,  88  N.  W.  360.  It  is  to  be 
borne  in  mind  that  the  question  before  the  trial  court,  so  far 
as  defendant  McCoy  was  concerned,  was  not  whether  the 
Wilsons  owed  the  bank  $1,000,  but  whether  a  certain  specific 
note  on  which  McCoy  was  surety  had  been  satisfied,  and  his 
liability  thereon  discharged. 

The  trial  court  should  not  have  directed  a  verdict  for  plain- 
tiff, and  the  judgment  as  against  McCoy  is  reversed. 
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Lewis  v.  First  Nat.  Bank  of  Cambridge,  III.,  et  al. 

{Supreme  Court  of  Nebraska,  Jmie  5,  igoi,) 
[95  N.  W.  Rep.  355.] 

Negotiable  Notes — Undisclosed   Principal— Banks. 

With  the  exception  of  banks  under  certain  circumstances,  no  party 
can  be  charged  as  principal  upon  a  negotiable  note  or  bill  of  exchange 
unless  his  name  is  thereon  disclosed. 
Case  at  Bar.  - 

By  the  undisputed  facts  in  this  case,  an  instance  of  a  contract  by  or 
in  the  name  of  an  agent  for  an  undisclosed  principal  is  not  proved,  but 
the  contrary  is  clearly  established. 

Commissioners'    Opinion.     Department    No.  3.     Error   to 
District  Court,  Buffalo  County;  Greene,  Judge. 
"Not  to  be  officially  reported." 

Action  by  the  First  National  Bank  of  Cambridge,  111., 
against  Henry  E.  Lewis  and  others.  Judgment  for  plaintiff, 
and  defendant  Lewis  brings  error.     Reversed. 

Dryden  &  Main,  for  plaintiff  in  error. 

Marston  &  Marston  and  B.  O.  Hostetler,  for  defendants  in 
error. 

AMES,  C.  This  is  a  petition  in  error  to  reverse  a  judg- 
ment of  the  district  court  for  Buffalo  county.  The  facts  dis- 
closed by  the  record,  all  of  which  are  undisputed,  are  that  on 
June  26,  1894,  the  defendant  in  error  J.  S.  Sizer  was  in- 
debted to  the  Buffalo  County  National  Bank,  doing  business 
at  Kearney,  in  a  sum  exceeding  $10,000,  and  that  the  defend- 
ant in  error  Ross  Gamble  was  at  that  time  president  of  the 
bank.  The  bank  had  been  notified  by  an  examiner  that 
Sizer's  indebtedness  to  it  exceeded  the  limit  permitted  by 
law,  and  must  be  reduced.  This  fact  being  made  known  to 
Sizer,  he  executed  his  note  to  Gamble  as  payee  for  $2,000, 
who  at  once  sold  and  indorsed  it  to  the  First  National  Bank 
of  Cambridge,  111.,  and  gave  to  the  Kearney  bank  his  own 
personal  check  or  note  for  the  amount.  The  Cambridge 
bank,  pursuant  to  the  directions  of  Gamble,  remitted  the 
proceeds  of  the  note,  $1,940. 50,  to  the  Chemical  National 
Bank  of  New  York,  and  the  same  were  placed  to  the  credit 
of  the  Kearney  bank,  with  which  the  latter  had  a  current 
account.  When  the  proceeds  of  the  Sizer  note  had  been 
credited  on  account  as  before  stated.  Gamble's  note  or  check 
was  treated   as   taken    up  and    paid  by   the   reason    theieof. 
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Subsequentl}'  the  Kearney  bank  became  insolvent,  and  went 
into  the  hands  of  the  plaintiff  in  error,  Lewis,  as  receiver. 
The  Sizer  note  falling  due  and  remaining  unpaid,  the  Cam- 
bridge bank  redeemed  it,  and  begun  this  action  against  the 
maker  and  indorser,  and  also  against  the  plaintiff  in  error, 
Lewis,  as  the  representative  of  the  Kearney  bank,  which 
latter  institution,  it  is  claimed,  is  liable  as  the  undisclosed 
principal  of  its  president.  Gamble,  as  indorser.  Upon  this 
state  of  facts  the  district  court,  a  jury  being  waived,  rendered 
judgment  for  the  amount  of  the  note,  with  interest,  against 
all  the  defendants  to  the  action,  and  the  defendant  Lewis 
alone  prosecutes  error  to  this  court,  alleging  that  the  judg- 
ment is  unwarranted  by  the  facts  and  contrary  to  law. 

It  was  held  by  this  court  in  Webster  v.  Wray,  19  Neb,  558, 
27  N.  W.  644,  56  Am.  Rep.  754,  that  "no  party  can  be  charged 
as  principal  upon  a  negotiable  note  or  bill  of  exchange  unless 
his  name  is  thereon  disclosed,"  and  the  facts  in  the  case  at 
bar  cannot,  by  any  reasonable  interpretation  of  them,  be 
made  to  fall  within  any  of  the  exceptions  mentioned  in  the 
third  point  in  the  syllabus  to  that  case.  So  far  are  these  facts 
from  establishing  a  contract  by  or  in  the  name  of  an  agent  for 
an  undisclosed  principal,  that  they  prove  the  exact  contrary. 
What  is  shown  and  undisputed  is  that  Sizer,  being  excessively 
indebted  to  the  bank,  Gamble,  the  president,  undertook  and 
did,  being  of  sufficient  pecuniary  responsibility,  become  per- 
sonally liable  with  the  former  for  a  loan  of  money  with  which 
to  make  the  payment  required.  The  sole  object  was  to  re- 
duce Sizer's  indebtedness  to  the  bank,  and  diminish  the  risk 
of  the  latter  as  his  creditor.  If  Gamble  had  acted  as  agent  of 
the  bank,  neither  object  would  have  been  accomplished,  be- 
cause the  bank  would  have  become,  in  legal  effect,  the  payee 
of  the  note  as  well  as  liable  upon  it  as  indorser.  There  is 
nothing  in  the  nature  of  the  transaction  to  indicate  that  such 
was  the  intention  of  any  of  the  parties,  nor  is  there  anything 
upon  the  face  of  the  instrument  intended  to  indicate  such  in- 
tent, or  to  mislead  parties  dealing  with  it  in  any  respect. 
The  decisions  cited  in  the  brief  of  the  defendant  in  error  are 
not  in  point,  because  in  each  instance  the  instrument  sued 
upon  purports  on  its  face  to  be  the  obligation  of  the  corpora- 
tion. 

The  judgment  of  the  district  court  should  be  reversed  as  to 
the  plaintiff  in  error,  Lewis,  and  the  cause  remanded  for  a 
new  trial. 

ALBERT  and  DUFFIE,  CO.,  concur. 

Reversed  as  to  the  plaintiff  in  error,  and  the  cause  re- 
manded for  a  new  trial. 
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Meyer  v.  Chas.  Rosenheim  &  Co. 

{Court  of  Appeals  of  Kentucky,  April  jo,  190J.) 

[73  S.  W.  Rep.  1129.] 

Checks — Forged  Indorsements — Liability  of  Indorsee. 

Defendant  cashed  some  checks  belong'ing  to  plaintiff  for  plaintiff's 
agent,  who  had  indorsed  plaintiff's  name  thereon  without  authority, 
and  thereafter  defendant  collected  the  amount  of  the  checks  from  the 
banks  on  which  they  were  drawn  :  held,  that  defendant  was  liable  to 
plaintiff  for  the  proceeds  of  the  checks,  though  he  had  acted  in  good 
faith  and  without  knowledge  of  the  agent's  forgery. 

Appeal  from  Circuit  Court,  McCracken  County. 
"To  be  officially  reported." 

Action  by  Charles  Rosenheim  &  Co.  against  H.  L.  Meyer. 
Judgment    for  plaintiffs,   and    defendant  appeals.     Affirmed. 

J.  K.  Hendricks,  for  appellant. 

Kohn,  Baird  &  Spindle  and  Quigley  &  Quigley,  for  appel- 
lees. 

HOBSON,  J.  Appelleesare  wholesale  merchants  in  Louis- 
ville. They  had  in  their  employ  a  bookkeeper  named  Alt- 
man,  who  forged  their  name  on  the  back  of  checks  belonging 
to  them,  and  then  delivered  the  checks  to  appellant,  who  paid 
him  the  money  on  them  or  sold  him  jewelry  therefor.  Appel- 
lant then  collected  the  checks  from  the  banks  on  whom  they 
were  drawn.  Appellees,  on  discovering  the  forgery  and  the 
misappropriation  of  their  property,  brought  this  action 
against  appellant  to  recover  of  him  the  amount  he  had  col- 
lected on  these  checks  belonging  to  them  under  the  forged 
indorsement  of  their  name  by  Altman.  The  checks  amounted 
to  $227.92.  On  final  hearing  the  court  gave  judgment  in 
favor  of  the  plaintiffs. 

There  is  no  plea  of  estoppel,  and  we  see  nothing  in  the 
evidence  to  warrant  an  estoppel  if  pleaded.  Appellees  were 
not  required  to  anticipate  a  forgery.  The  bookkeeper  had 
no  authority  as  such  to  sign  the  firm's  name,  and  had  nothing 
to  do  with  the  checks.  He  obtained  them,  in  fact,  surrepti- 
tiously, and  without  the  line  of  his  authority.  Appellant 
appears  to  have  been  equally  innocent,  and  so  the  precise 
question  is  on  which  of  two  equally  innocent  persons  the 
loss  should  fall.  In  Moss  on  Banking,  §  248,  it  is  said:  "If 
a  negotiable  instrument  having  a  forged  indorsement  come  to 
the  hands  of  a  bank  and  is  collected  by    it,  the   proceeds   are 
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held  for  the  rightful  owners  of  the  paper,  and  may  be  re- 
covered by  them,  although  the  bank  gave  value  for  the  paper, 
and  has  paid  over  the  proceeds  to  the  party  depositing  the 
instrument  for  collection."  See,  to  same  effect,  3  Randolph 
on  Commercial  Paper,  §§  1469,  1739,  1777.  The  case  of 
Farmer  v.  People's  Bank  (decided  by  the  Supreme  Court  of 
Tennessee)  47  S.  W.  234,  is  much  like  this  case.  There 
Head,  who  had  possession  of  a  check  payable  to  Farmer,  in- 
dorsed Farmer's  name  upon  it  without  his  knowledge  or  con- 
sent, and  delivered  it  to  the  People's  Bank,  who  collected  the 
proceeds  and  permitted  Head  to  check  out  the  money.  After 
this.  Farmer  demanded  the  money  of  the  People's  Bank,  and, 
it  refusing  to  pay  him,  sued  to  recover  the  amount  collected  by 
it  on  the  check.  The  court  held  that  the  logic  of  the  rule  to 
the  effect  that  a  check  payable  to  a  certain  person  can  only 
be  properly  paid  upon  his  genuine  indorsement,  or  to  him, 
necessarily  was  that  one  coming  into  possession  of  such  paper 
under  a  forged  indorsement  of  his  name  could  not  success- 
fully resist  the  title  of  the  true  owner,  or,  if  it  had  been  con- 
verted into  money,  a  demand  for  its  proceeds.  A  number  of 
'  decisions  from  other  states  are  collected  in  that  opinion.  The 
rule  is  that  a  forged  indorsement  is  a  nullity.  Appellant's 
position  then  in  law  is  the  same  as  if  he  had  taken  appel- 
lees' checks  and  collected  the  money  on  them  without  any 
indorsement  of  them  at  all.  The  collection  of  the  checks  by 
him  was  a  conversion  of  them,  and  he  who  converts  the  per- 
sonal property  of  another  is  always  liable  to  the  owner  there- 
for. Appellant  has  collected  appellees'  money.  He  had  no 
right  in  law  to  the  money,  and  he  cannot  retain  it  against 
them.  The  action  is  not  based  upon  the  writings,  but  upon 
the  idea  that  appellant  has  converted  the  property  of  another, 
and  that  he  cannot  retain  as  against  the  true  owner  the  pro- 
ceeds of  the  property.  Bramblett  v.  Caldwell  (Ky.)  48  S.  W. 
982. 

Judgment  affirmed. 
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Central  Guarantee  Trust  &  Safe  Deposit  Co.  v. 
White  ei  al. 

{Supreme  Court  of  Pennsylvania,  July  g,  igoj.) 

[56  Atl.  Rep.  76.] 

Trial — Remarks  of  Court. 

Remarks  of  the  trial  judge  to  the  jury  in  explanation  of  his  act  in  giv- 
ing a  binding  instruction  are  immaterial. 
Checks — Effect  of  Certification.* 

Where  a  check  drawn  by  a  depositor  is  certified,  in  the  absence  of  fraud 
the  amount  is  as  much  withdrawn   from  the  depositor's  credit  as  if  the 
money  had  been  paid. 
Same — Mental  Capacity. 

In  an  action  to  determine  the  issue  of  the  mental  capacity  of  the  drawer 
of  a  check,  evidence   /leld  insufficient   to  take  the  question    to  the  jury. 

Appeal  from  Court   of  Common   Pleas,  Lancaster  County. 

Action  by  the  Central  Guarantee  Trust  &  Safe  Deposit 
Company  against  William  S.  White  and  another,  administra- 
tors of  William  White,  deceased,  to  recover  on  a  check  alleged 
to  have  been  drawn  by  the  deceased  for  the  sum  of  $i,i;oo  in 
favor  of  the  son,  shortly  before  the  death  of  the  father.  Judg- 
ment for  plaintiff.     Defendants  appeal.     Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN,  and 
POTTER,  JJ. 

Thomas  B.  Holahan  and  B.  F.  Davis,  for  appellants. 

W.  U.  Hensel,  H.  M.  North,  and  John  E.  Patterson,  for 
appellee. 

MITCHELL,  J.  The  learned  trial  judge  having  given  a 
binding  direction  as  to  the  verdict,  what  he  said  to  the  jury 
in  explanation  or  comment  on  the  case,  and  his  refusal  to 
answer  points,  became  entirely  immaterial.  Points  are  state- 
ments of  the  rules  or  principles  of  law  especially  applicable  to 
the  case,  and  therefore  given  to  the  jury  as  guides  in  apply- 
ing the  law  to  the  facts.  But  where  the  jury  has  no  such 
duty,  and  the  judge  himself  determines  the  combined  result 
of  the  law  and  the  facts  as  presented,  points  become  imma- 
terial. "The  correctness  of  the  direction  to  the  jury  to  find 
in  one  way  or  another  depends  on  the  facts  admitted  or  estab- 
lished, and,  if  the  conclusion  is  right  on  the  facts,  no  error  is 
committed,  though  the  reasons  assigned  are  insufficient,  or 
even  incorrect."     Myers  v.  Kingston  Coal   Co.,  126   Pa.  582, 

*See  notes  appended  to  Haynes  v.  Wesley  (Ga.),  3  Bank.  Cas.  240. 
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17  Atl.  891.  The  assignments  of  error  in  the  present  case 
from  third  to  eleventh,  inclusive,  are  therefore  immaterial, 
and  will  be  disregarded. 

A  check  by  a  depositor  on  his  account,  certified  by  the 
bank,  becomes  an  obligation  of  the  bank  to  the  payee  or 
holder,  and  in  the  absence  of  fraud  or  similar  exceptional  cir- 
cumstances the  amount  is  as  much  withdrawn  from  the  de- 
positor's account  as  if  the  money  had  been  paid  over  the 
counter.  The  check  in  controversy  was  certified  in  the 
regular  course  of  business  during  the  lifetime  of  the  drawer. 
All  questions  of  consideration,  etc.,  raised  by  the  appellants 
are  irrelevant. 

The  basis  of  appellants'  case  is  that  the  check  was  obtained 
by  the  payee  by  fraud  and  imposition  on  an  imbecile  father. 
There  was  no  evidence  of  the  alleged  fraud  and  imposition 
beyond  what  might  be  imputed  by  inference  from  the  fact 
that  a  son  whose  relations  had  not  for  some  years  been  close 
received  nearly  the  whole  of  the  father's  estate  a  short  time 
before  the  latter's  death.  But  the  undisputed  circumstances 
exclude  any  such  inference.  The  father,  who  had  lived  for 
many  years  in  Lancaster,  had  reasons  for  leaving  there  and 
going  to  live  with  the  son  in  Harrisburg,  which  ought  to 
satisfy  a  jury,  if  it  were  any  of  the  jury's  business  to  pass 
upon  them.  But  unless  he  was  non  compos  it  was  his  right  to 
change  his  residence,  and  prefer  one  of  his  sons,  and  neither 
his  other  children  nor  a  jury  have  any  standing  to  question 
his  action. 

The  only  real  question  in  the  case,  therefore,  is  whether 
there  was  sufficient  evidence  of  mental  incapacity  on  the  part 
of  the  father  to  require  the  submission  of  that  matter  to  the 
jury.  Substantially  the  whole  evidence  on  the  part  of 
defendants  on  this  point  was  the  testimony  of  three  physicians 
that  the  deceased  had  been  suffering  a  mental  and  physical 
decline  for  several  years  from  senile  paresis,  and  in  their 
opinion  was  not  competent  to  transact  business  at  the  time 
he  drew  the  check  in  controversy.  Dr.  Snyder  testified  that 
he  was  called  in  to  examine  whether  the  decedent  "was 
physically  able  to  be  removed  to  Harrisburg,"  and  from  that 
single  visit  (having  never  seen  him  before)  was  rash  enough 
to  express  the  opinion  that  he  had  not  "mind  enough  to  trans- 
act business  or  make  a  contract,"  and  that  he  was  suffering 
from  "the  imbecility  of  age."  Dr.  Davis  had  had  the  advan- 
tage of  knowing  the  decedent  for  25  years,  and  testified  also 
that  he  was  suffering  from  senile  paresis,  and  "had  not  suffi- 
cient physical  and  mental  ability  to  transact  business  of  any 
import,"  but  admitted  that  "he  went  about  and  took  care  of 
himself,"  and  that  his  condition  "was  about  the  same  as  it 
had  been  for  possibly  two  or  three  years  previous  to  that. 
*     *     *     I  think  he  was  failing  both  physically  and  mentally 
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for  four  or  five  years  previous  to  that  time,"  Dr.  Eberman 
had  also  known  the  deceased  for  many  years,  and  testified  that 
he  "was  weak,  both  bodily  and  mentally;  had  noticed  that 
some  time  prior  to  the  time  I  saw  him  in  March  his  mind 
was  giving  way,  probably  due  to  paresis,"  which  had  "prob- 
ably been  going  on  for  three  or  four  years,  as  far  as  I  was 
able  to  judge  from  his  case";  and  that  there  was  a  pronounced 
difference  for  the  worse  between  his  condition  in  March, 
1899,  and  two  or  three  years  before.  But  the  same  witness 
also  testified  that  the  decedent  "went  about  town"  during  the 
preceding  two  or  three  years,  and  that  he  (the  witness)  knew 
nothing  of  his  business  habits,  and  could  not  mention  an  un- 
businesslike thing  he  ever  knew  the  decedent  to  say  or  do. 
There  was  some  other  testimony,  chiefly  from  interested 
members  of  the  family,  as  to  lapses  of  memory,  but  not  of 
importance  enough  to  be  recounted  here.  The  foregoing  is  a 
full  summary  of  the  medical  testimony  on  the  subject  of  men- 
tal incapacity.  It  is  weak  of  its  kind,  and  its  kind  is  the 
very  lowest  that  is  ever  allowed  in  a  court  of  justice.  Stand- 
ing by  itself,  the  admission  that  during  all  the  period  in 
question  the  alleged  incompetent  took  care  of  himself,  went 
about  town  attending  to  all  his  ordinary  business,  and  the 
entire  failure  to  show  a  single  unbusinesslike  act  on  his 
part,  would  so  far  neutralize  the  theoretical  opinions  of  the 
physicians  as  to  his  mental  capacity  that,  if  the  judge  had 
ruled  it  insufficient  to  go  to  the  jury,  we  could  not  have  said 
he  was  in  error.  But  in  this  case  there  was  positive  testi- 
mony to  the  contrary.  The  witness  to  the  note  testified  to 
the  circumstances  of  its  execution  by  the  decedent,  his  clear 
understanding  of  what  was  wanted,  and  sending  for  pen  and 
ink  to  write  his  signature.  It  was  shown  that  in  the  pre- 
vious year  he  had  conducted  a  suit  for  divorce  without  show- 
ing any  indication  of  want  of  mental  capacity,  and  the  only 
disinterested  witness — Hartmeyer — who  had  testified  to  facts 
of  loss  of  memory  was  shown  to  have  taken  a  deed  of  convey- 
ance from  him  within  two  years  of  his  death.  Other  wit- 
nesses, including  the  physician  who  attended  him  in  his  last 
illness,  testified  to  his  mental  competency.  On  the  whole 
case,  if  the  jury  had  found  a  verdict  against  the  plaintiff,  the 
court  would  have  been  bound  to  set  it  aside  as  clearly 
against  the  weight  of  the  evidence,  and,  that  being  so,  he  was 
right  in  directing  the  verdict.  As  the  whole  basis  of  the 
appellants'  defense  thus  failed,  the  remaining  assignments  of 
error  upon  the  admission  of  testimony  do  not  need  discussion. 
Judgment  afifirmed. 


BKG  CASJ  CHECKS  603 


Second  Nat.  Bank  of  Pittsburg  v.  Guarantee  Trust  & 
Safe  Deposit  Co.  of  Shamokin. 

{Supreme  Court  of  Pennsylvania,  July  9,  igoj.) 
[56  Atl.  Rep.  72.] 

Checks — Forged  Indorsement — Payment — Recovery.* 

Where  a  bank  pays  a  check  to  one  presenting  it  under  a   forg'ed    in- 
dorsement, the  bank  may  recover  back  the  money  by  action  in  assump- 
sit. 
Same — Same — ^Same — Same — Affidavit  of  Defense. 

A  beneficial  association  gave  its  check,  payable  to  the  order  of  a 
brother  of  the  beneficiary.  His  name  was  forged  on  the  back  of  the 
check,  and  was  followed  by  an  indorsement  of  a  trust  company  guaran- 
tying the  previous  indorsement.  The  check  was  paid  by  the  bank, 
which  was  the  depository  of  the  beneficial  association.  On  the  discov- 
ery of  the  forgery  the  bank  demanded  the  money  back  from  the  trust 
company,  and  in  an  action  on  the  check  the  trust  company  filed  an  affi- 
davit of  defense,  alleging  that  the  check  had  been  drawn  without  due 
precaution,  inasmuch  as  the  beneficiary  was  living  :  held  insufficient  to 
prevent  judgment. 

Appeal  from  Court  of  Common  Pleas,  Northumberland 
County. 

Action  by  the  Second  National  Bank  of  Pittsburg  against 
the  Guarantee  Trust  &  Safe  Deposit  Company  of  Shamokin. 
From  an  order  discharging  the  rule  of  a  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  plaintiff  appeals. 

The  action  was  brought  to  recover  money  paid  on  a  draft 
with  a  forged  indorsement.     The  draft  was  as  follows: 

"Supreme  Tent,  K.  O.  T.  M.  of  the  World.  No.  5,624. 
Port  Huron,  Mich.,  Oct.  6,  1900.  Pay  to  the  order  of  John 
Davis  brother  and  beneficiary  of  Benjamin  Davis  of  Tent  No. 
175  State  of  Penn.  ($3,odb.oo)  Three  Thousand  Dollars  and 
charge  to  Life  Benefit  Fund,  Supreme  Tent  K.  O.  T.  M. 
D.  P.  Markey,  Supreme  Com.  G.  J.  Seigle,  Supreme  R.  K. 
To  Second  National  Bank,  Pittsburg,  Penn.  Designated 
Depository." 

Indorsements: 

"John  Davis  brother  and  beneficiary  of  Benjamin  Davis  of 
Tent  No.  175,  State  of  Penn. 

"O.  J.  Reed,  Record  Keeper  of  Tent  175,  Shamokin,  Pa. 

"Pay  to  the  order  of  any  Bank,  Banker  or  Trust  Co.  Pre- 
vious endorsements  guaranteed.     The    Guarantee   Trust  and 

*See  generally,  foot-note  appended  to  First  Nat.  Bank  of  Marshall- 
town  V.  Marshalltown  State  Bank  (Iowa),  1  Bank.  Cas.   179. 


604  CHECKS  [vol  V 

Second  Nat.  Bank  v.  Guarantee  Trust  &  Safe  Deposit  Co 

Safe  Deposit    Company,    Shamokin,    Pa.     Henry   L.    Lean, 
Treasurer. ' ' 

The  affidavit  of  defense  was  as  follows:  "That  on  October 
6,  1900,  O.  J.  Reed,  a  record  keeper  of  Tent  No.  175, 
Shamokin,  Pa.,  of  the  Knights  of  the  Maccabees,  upon  fraud- 
ulent proofs  of  death  of  a  man  by  the  name  of  Benjamin 
Davis,  who  was  insured  in  the  life  benefit  fund  of  the  Supreme 
Tent  of  the  Knights  of  the  Maccabees  of  the  World,  for  the 
benefit  of  his  brother  John  Davis,  obtained  a  draft  from  the 
order  of  Maccabees  for  the  sum  of  $3,000,  payable  to  the  order 
of  John  Davis.  It  was  alleged  that  the  said  O.  J.  Reed  forged 
the  indorsement  of  the  said  John  Davis  upon  the  said  draft, 
and  presented  the  same  to  the  Guarantee  Trust  &  Safe 
Deposit  Company  of  Shamokin,  Pa.,  and,  through  it,  had  it 
forwarded  for  collection  to  the  Second  National  Bank  of 
Pittsburg,  Pa.,  the  depository  of  the  Knights  of  Maccabees, 
which  said  bank,  the  plaintiff  in  this  suit,  remitted  the 
amount  of  the  said  draft,  so  collected,  to  the  defendant ;  that 
the  said  defendant  had  no  notice  of  the  said  fraud  or  forgery  un- 
til October  31,  1900,  when  notice  was  received  by  the  defendant 
that  it  was  suspected  that  a  fraud  had  been  perpetrated  by  the 
said  O.  J.  Reed  upon  the  Supreme  Tent  of  the  Knights  of 
the  Maccabees  of  the  World,  in  obtaining  the  said  draft, 
which  was  finally  confirmed  by  subsequent  notice  on  Novem- 
ber 2,  1900.  The  deponent  avers  that  it  was  through  the 
carelessness  and  negligence  of  the  Knights  of  the  Maccabees, 
and  the  fraud  and  forgery  of  its  agent,  the  said  O.  J.  Reed, 
record  keeper  of  Tent  No.  175,  of  Shamokin,  Pa.,  that  a  death 
claim  was  approved  by  the  said  order,  and  a  draft  issued,  when, 
with  proper  precaution,  it  would  have  been  ascertained  that 
the  man  insured  was  alive;  that  the  said  order  of  the 
Knights  of  the  Maccabees  put  in  circulation  the  said  fraudu- 
lent draft,  by  means  of  which  the  said  defendant  indorsed  the 
same,  and  forwarded  it  for  collection  to  its  agent,  the  plain- 
tiff, in  the  city  of  Pittsburg,  and,  had  not  the  said  draft  been 
carelessly  and  negligently  issued  arfd  put  in  circulation  by 
the  Ivnights  of  the  Maccabees,  the  said  defendant  would  not 
be  called  upon  to  pay  the  said  fraudulent  and  forged  draft, 
and  the  deponent  is  advised,  and  therefore  avers,  in  behalf  of 
the  said  defendant,  that  the  said  order  of  the  Knights  of  the 
Maccabees  cannot  lawfull}'  recover  the  amount  of  the  said 
draft  declared  upon,  so  fraudulently  issued  by  it  and  negli- 
gently put  into  circulation,  and  that  the  plaintiff  in  this  suit, 
being  the  depository  of  the  funds  of  the  said  order  of  the 
Knights  of  the  Maccabees,  is  in  no  better  position,  and  is 
not  entitled,  in  law,  to  recover  the  amount  of  said  draft  so 
negligently  put  in  circulation,  for  the  reason  that  it  is  the 
agent  of  the  said  order  of  the  Knights  of  the  Maccabees, 
which  is  responsible  for  the  amount  of  the  said  draft,  by  rea- 
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son  of  its  carelessness  and  negligent  management,  and  care- 
lessly and  negligently  putting  into  circulation  the  said  draft, 
based  upon  a  death  claim,  when,  with  ordinary  diligence,  it 
could  have   ascertained  that  the  person  insured   was    alive." 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN, 
and  POTTER,  JJ. 

W.  H.  M.  Oram,  for  appellant. 

S.  P.  Wolverton  and  A.  G.  Marr,  for  appellee. 

POTTER,  J.  This  is  an  appeal  from  the  order  of  the 
court  below  discharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  On  or  about  October  6,  igoo, 
the  Supreme  Tent  of  the  Knights  of  Maccabees  of  the  World 
drew  a  draft  upon  the  Second  National  Bank  of  Pittsburg, 
payable  to  the  order  of  John  Davis,  a  brother  and  beneficiary 
of  Benjamin  Davis,  of  Tent  No.  175,  Shamokin,  Pa.  The 
draft,  however,  seems  not  to  have  been  paid  to  John  Davis, 
the  payee,  or  to  his  order.  His  name  was,  however,  forged 
by  some  one,  and  appears  upon  the  back  of  the  draft.  It 
is  followed  by  the  indorsement  of  O.  J.  Reed,  record  keeper 
of  Tent  No.  175,  Shamokin,  Pa.  This  indorsement  is  again 
followed  by  that  of  the  Guarantee  Trust  &  Safe  Deposit  Com- 
pany, Shamokin,  Pa.,  which  also  guaranties  the  previous  in- 
dorsements. The  draft  bearing  these  indorsements  was 
presented  to  the  plaintiff  bank  for  payment  on  October  12, 
1900,  and  was  paid  by  it.  Afterwards,  upon  the  last  day  of 
the  same  month,  the  plaintiff  was  notified  not  only  that  the 
indorsement  of  the  name  of  John  Davis,  the  payee  of  the  said 
draft,  was  a  forgery,  but  that  a  fraud  had  been  perpetrated 
upon  the  beneficial  order  by  falsely  representing  that  Ben- 
jamin Davis,  a  member  of  the  order,  was  dead,  and  that  his 
beneficiary,  John  Davis,  was  therefore  entitled  to  receive  the 
amount  of  the  death  benefit.  Plaintiff  at  once  notified  the 
defendant  of  the  fraud,  and  shortly  afterwards  demanded  re- 
payment of  the  money  for  the  draft.  This  was  refused,  and 
this  suit  was  brought  to  recover  from  the  defendant  as  in- 
dorser.  The  defendant,  in  its  affidavit  of  defense,  admits  all 
the  facts  of  the  transaction,  but  endeavors  to  avoid  liability 
by  averring  that  the  draft  was  issued  by  the  order  of  the 
Knights  of  Maccabees  without  proper  precaution  having  been 
taken  to  ascertain  whether  or  not  the  person  insured  was 
alive.  It  then  imputes  this  alleged  negligence  of  the 
beneficiary  order  to  the  plaintiff  bank,  by  reason  of  its  being 
the  depository  of  the  funds  of  the  said  order.  The  matter 
which  it  is  thus  sought  to  inject  into  the  case  as  a  defense  has 
no  proper  place  there.  The  liability  of  the  defendant  here  is 
that  of  an  indorser.     The  form  in  which  its  indorsement    was 
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placed  upon  the  back  of  the  draft  was  not  the  mere  writing  of 
its  name  there,  which  of  itself  would  create  an  implied  war- 
ranty of  the  genuineness  of  the  previous  indorsements,  but  it 
was  more.  The  defendant  expressly  guarantied  the  previous 
indorsements.  What  reason  then  is  there  for  excusing  it 
from  complying  with  the  terms  of  its  contract.''  None  that 
we  can  discover  in  the  affidavit  of  defense.  This  action  is 
between  the  bank  and  the  last  previous  indorser.  The  drawer 
of  the  draft  is  not  a  party.  The  duty  of  the  defendant  is  to 
take  up  the  draft,  as  it  agreed  to  do  in  case  anything  was 
found  wrong  with  the  previous  indorsements,  and  then  it,  in 
turn,  can  fall  back  upon  the  party  from  whom  it  received  the 
draft,  and  who  indorsed  to  it.  We  fail  to  see  any  relevancy 
whatever  in  the  suggestion  that  the  beneficial  order  was  neg- 
ligent in  issuing  a  draft  to  pay  a  death  benefit  for  a  member 
who  was  yet  alive.  That  is  not  the  point  in  this  case. 
Whether  or  not  it  failed  to  make  due  inquiry  matters  not  in 
this  proceeding.  That  would  go  only  to  the  question  of  con- 
sideration as  between  the  order  and  the  beneficiary.  Upon 
what  it  considered  satisfactory  proof,  the  order  drew  its  draft 
upon  the  bank  for  a  sum  of  money  payable  to  the  order  of 
John  Davis.  It  had  a  right  to  require  that  its  direction  in 
this  respect  should  be  carried  out.  The  draft  was  payable 
only  upon  the  order  of  John  Davis.  And  until  John  Davis 
did  actually  order  or  direct  the  payment  of  the  draft  to  some 
one  else,  the  title  to  the  instrument  remained  in  him,  and 
never  properly  passed  from  him.  When  the  defendant,  there- 
fore, took  the  draft  without  knowing  whether  or  not  the 
signature  of  John  Davis,  which  appeared  upon  the  back  of 
the  draft,  was  genuine,  it  took  the  instrument  at  its  own 
peril.  Its  liability  in  this  respect  was  expressly  recognized 
by  its  volunteering  to  guaranty  the  previous  indorsements. 
The  form  in  which  the  defendant  indorsed  the  draft  makes 
clear  its  intention  not  only  to  transfer,  but  to  be  bound  as  in- 
dorser, and  as  guarantying  the  validity  of  the  prior  indorse- 
ments. The  defendant  is  therefore  clearly  liable  in  this  case. 
To  hold  otherwise  would  be  to  deny  to  the  plaintiff  the 
benefit  of  the  general  rule  that  one  who  has  paid  a  bill  or 
draft  to  one  holding  it  under  a  forged  indorsement  may  re- 
cover back  the  amount,  if  he  proceed  with  due  diligence. 

The  order  discharging  the  rule  is  reversed,  and  the  record 
is  remitted  to  the  court  below,  with  directions  to  enter  judg- 
ment for  the  plaintiff  unless  other  legal  or  equitable  cause  be 
shown  to  the  court  below  why  such  judgment  should  not  be 
entered. 
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{Supreme  Court  of  Iowa,  Oct.  6,  igoj.) 
[96  N,  W.  Rep.  733.] 

Checks— Right  of  Action. 

The  holder  of  an  unaccepted  check  may  bring-  suit  thereon  in  his 
own  name. 

Same — Action   by    Holder— Application   of    Deposit  to  Indebtedness  to 
Bank — Evidence — Bank's  Agreement  with  Depositor. 

In  a  suit  against  a  bank  by  the  holder  of  an  unaccepted  check  it  ap- 
peared that  the  bank  held  two  notes  against  the  drawer,  amounting  to  al- 
most the  amount  of  his  deposit  in  the  bank,  and  the  bank  answered  that 
it  had  applied  the  deposit  to  the  notes,  and  paid  the  balance  to  the  drawer. 
Plaintiff  replied  that  one  of  the  notes  was  for  rent  of  a  farm  owned 
by  the  bank  and  leased  to  the  drawer,  and  that  the  bank  had  agreed 
that,  if  the  drawer  would  find  a  purchaser  for  the  farm,  the  rent  note 
would  be  canceled,  and  that  the  drawer  had  found  a  purchaser  :  held, 
that  under  the  issues  plaintiff  was  entitled  to  prove  the  making  of  such 
agreement. 
Evidence. 

The  agreement  being  parol,  evidence  of  statements  by  the   officers  of 
the  bank  in  relation  thereto,  and  testimony  by  the  drawer  of  the   check 
that  he  had  fulfilled  the  agreement,  was  competent. 
Checks— Right  of  Action.* 

As  plaintiff  had  the  same  rights  against  the  bank  as  the  drawer  of 
the  check,  the  reply  showed  a  good  cause  of  action,  though  the  note  re- 
mained uncanceled  in  the  possession  of  the  bank. 

Appeal  from  District  Court,  Buchanan  County ;  A.  S.  Blair, 
Judge. 

Action  upon  a  bank  check  bearing  date  August  4,  1899, 
drawn  upon  the  defendant  bank  for  the  sum  of  $191.10, 
signed  by  I.  T.  Bloom,  and  made  payable,  by  its  terms,  to 
the  plaintiff  or  bearer.  It  appears  that  prior  to  the  date 
named  there  has  been  deposited  in  the  defendant  bank  on 
open  account  to  the  credit  of  said  I.  T.  Bloom  the  sum  of 
$353-4i-  At  the  time  of  such  deposit  the  bank  held  two 
notes  executed  to  it  by  Bloom— one  for  $106.42,  and  a  rent 
note  for  $186.75 — -both  of  which  were  past  due  according  to 
the  terms  thereof,  respectively.  On  its  own  motion  the  bank 
appropriated  from  the  deposit  so  made  the  amount  of  the 
said  two  notes,  and  canceled  the  same.  Thereafter  a  check 
in  the  sum  of  $114.54  was  drawn  by  Bloom  against  said 
deposit  account,  which,  upon  presentation,  was  paid  by  the 
bank.  The  check  here  in  suit  was  then  drawn  and  presented 
to  the  bank  on  August  10,  1899,  and  payment  demanded, 
which  was  refused.     In  its  answer   the  defendant  bank,  after 

*See  comprehensive  note  appended  to  Guthrie  Nat.  Bank  v.  Gill 
(Okla.),  1  Bank.  Cas.  183  ;  Columbia  Nat.  Bank  v.  German  Nat.  Bank 
(Neb.),  1  Bank.  Cas.  43. 
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pleading  the  existence  of  the  indebtedness  due  to  it  from 
I.  T.  Bloom,  and  the  appropriation  of  so  much  of  the  deposit 
as  was  necessary  to  the  payment  of  such  indebtedness,  alleges 
that  on  August  5,  1899,  it  notified  said  Bloom  of  the  amount 
due  him  in  settlement,  and  that  his  check  for  $114.64  would 
be  paid;  that  thereupon  Bloom  drew  his  check  on  defendant 
for  said  sum,  which  was  promptly  paid.  Defendant  says 
that  thereby  the  account  between  it  and  said  Bloom  was 
settled  in  full.  In  her  reply  plaintiff  alleges  that  prior  to 
April,  1898,  her  husband,  said  I.  T.  Bloom,  had  been  the 
owner  of  a  farm  in  Buchanan  county;  that  title  to  such  farm 
had  passed  by  sheriff's  sale  and  deed  to  this  defendant;  that 
at  the  time  mentioned  defendant  leased  said  farm  to  said 
I.  T.  Bloom  for  one  year,  and  that  the  $186.75  note  in  ques- 
tion was  given  defendant  as  and  for  the  rent  reserved  in  such 
lease.  It  is  then  alleged  that  the  defendant  at  the  time  agreed 
with  I.  T.  Bloom  that  it  would  give  the  rent  for  the  year,  and 
surrender  his  note,  if  he  would  furnish  a  purchaser  for  said 
farm  at  the  price  of  $40  per  acre;  that  during  the  year  said 
Bloom  did  furnish  a  purchaser  for  said  farm,  and  to  whom  it 
was  sold  at  the  price  named.  And  it  is  insisted  that  there- 
upon the  said  rent  note  became  fully  paid,  and  that  said 
Bloom  became  entitled  to  a  surrender  thereof.  Upon  the 
issues  joined  the  cause  proceeded  to  trial  before  a  jury.  At 
the  close  of  the  evidence  for  plaintiff  the  court,  on  motion, 
directed  a  verdict  in  favor  of  defendant,  and  entered  judg- 
ment against  plaintiff  for  costs.  From  such  judgment  plain- 
tiff appeals.     Reversed. 

Cook  &  Leach,  for  appellant. 

Lake  &  Harmon  and  E.  E.  Hasner,  for  appellee. 

BISHOP,  C.  J.  The  motion  to  direct  a  verdict  was  based 
upon  the  ground  that  the  action  was  brought  upon  an  un- 
accepted check,  and  the  evidence  fails  to  show  that  the  drawer 
had  funds  in  the  defendant  bank  sufficient  to  pay  the  same. 
Other  grounds  were  embraced  in  the  motion,  but  such  are  not 
made  the  subject  of  argument  on  this  appeal,  and  we  need 
not  give  attention  thereto  farther  than  to  say  that,  in  our 
opinion,  the   same  were  not  well  taken. 

I.  Upon  the  question  of  the  right  of  the  holder  of  an  un- 
accepted check  to  bring  suit  thereon  in  his  own  name,  the 
courts  of  the  country  are  not  agreed.  However,  we  regard 
the  rule  as  settled  in  this  state  in  favor  of  such  right.  It  was 
so  decided  in  Roberts  v.  Corbin,  26  Iowa,  315,  96  Am.  Dec. 
146,  and  the  rule  there  announced  has  been  either  acquiesced 
in  or  afftrmed  in  several  subsequent  cases.  Among  others  are 
the  following:  Schollmier  v.  Schoendelen,  78  Iowa,  426,  43 
N.  W.  282,  16  Am.  St.  Rep.  455;  May  v.  Jones,  87  Iowa,  188, 
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54  N.  W.  231;  Thomas  v.  Exchange  Bank,  99  Iowa,  202,  68 
N.  W.  780,  35  L.  R.  A.  379.  The  reasoning  upon  which  the 
rule  is  based  is  fully  stated  in  the  cases  cited,  and  need  not  be 
repeated  here. 

2.  Of  course,  there  could  be  no  recovery  against  the  bank 
unless  it  is  made  to  appear  that  the  drawer  of  the  check  had 
funds  on  deposit  subject  to  check,  and  sufficient  in  amount  to 
meet  the  same,  and  that  the  refusal  on  the  part  of  the  bank 
to  honor  the  check  was  therefore  wrongful.  This  brings  us 
to  a  consideration  of  the  facts  shown  by  the  record.  In  the 
first  instance  we  may  notice  the  assignments  of  error  based 
upon  the  rulings  of  the  court  below  in  connection  with  the 
attempt  on  the  part  of  plaintiff  to  prove  the  alleged  agree- 
ment in  relation  to  finding  a  land  purchaser  for  the  bank. 
We  cannot  discuss  such  rulings  in  detail.  While  it  is  mani- 
fest that  some  of  the  questions  propounded  were  improper, 
and  some  of  the  answers  stricken  out  were  not  responsive, 
still  the  purpose  we  have  in  view  will  be  subserved  by  saying 
that  under  the  issue  tendered  by  plaintiff  she  was  entitled  to 
prove  the  making  of  such  an  agreement;  that,  as  the  same  was 
alleged  to  be  in  parol,  statements  and  admissions  on  the  part 
of  the  bank  officers  having  relation  thereto  were  competent. 
So,  too,  plaintiff  was  entitled  to  prove  by  her  husband  that 
he  had  fulfilled  such  agreemient  on  his  part.  Now,  there  is 
in  the  record  some  testimony  tending  to  prove  that  after  the 
execution  of  the  rent  note  given  to  the  bank,  it  was  agreed 
between  the  officers  of  the  bank  and  Bloom  that,  if  he  should 
find  a  purchaser  for  the  land  at  $40  per  acre,  and  a  sale  was 
made,  the  bank  would  regard  the  rent  note  as  paid  thereby, 
and  would  cancel  the  same;  further,  that  such  purchaser  was 
found  by  Bloom,  and  the  land  sold  by  the  bank  at  the  price 
fixed.  The  majority  of  the  court  think  the  evidence  now  in 
the  record  sufficient  to  have  taken  the  case  to  the  jury  upon 
the  question  of  fact  involved,  and  that  a  directed  verdict 
should  not  have  been  ordered  on  that  ground  alone,  especially 
in  view  of  the  further  fact  that  seme  of  the  evidence  offered 
by  plaintiff  bearing  upon  the  subject  was  refused,  and  some 
that  was  introduced  was  afterwards  stricken  out  on  motion  of 
defendant.  Taking  now  into  consideration  that  the  jury, 
had  the  issue  been  submitted  to  it,  might  have  found  that  the 
land  agreement  was  made  and  carried  out  as  alleged,  we  have 
the  question  whether  the  plaintiff  can  avail  herself  of  such 
facts  to  aid  in  her  recovery.  It  seems  to  be  the  contention 
of  counsel  for  appellee  that,  inasmuch  as  plaintiff  has  elected 
to  bring  her  action  upon  the  check,  she  must  be  limited  to 
showing  that  money  in  a  sufficient  amount  was  on  deposit  in 
the  bank  at  the  time  the  check  was  drawn ;  that  she  cannot 
recover  as  upon  an  assignment  of  the  contract  debt  due  her 
husband,  for  the  reason  that  she  does  not  claim  to  hold  such 
5  Bkg  Cas— 39 
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an  assignment,  and  for  the  further  reason  that  no  such  cause 
of  action  is  pleaded.  We  readily  agree  that,  under  the  cir- 
cumstances shown,  the  bank  had  all  the  rights  that  would 
have  obtained  in  its  favor  had  I.  T.  Bloom  drawn  the  check 
payable  to  himself,  and  had  he  presented  the  same  in  person. 
We  think  it  must  be  conceded  that  the  bank  had  no  other  or 
different  rights.  If  now — ^and  such  are  the  facts  as  contended 
for  by  appellant — there  was  an  agreement  whereby  Bloom 
was  to  have  his  rent  free  in  case  he  found  a  purchaser  for  the 
farm  to  whom  a  sale  thereof  should  be  made,  and  that,  upon 
such  transpiring,  his  note  given  in  evidence  of  his  rent  in- 
debtedness should  be  canceled  and  surrendered  as  paid,  and 
it  shall  be  made  to  appear  that  such  a  purchaser  was  found, 
and  a  sale  made  as  contemplated,  then  the  conclusion  fol- 
lows naturally  and  irresistibly,  as  we  think,  that  the  in- 
debtedness of  Bloom  to  the  bank  evidenced  by  the  rent  note 
became  thereby  in  law  as  well  as  in  fact  extinguished.  There 
was  then  no  debt,  and  this  is  not  affected  in  the  least  by  the 
fact  that  the  note  was  not  canceled  or  surrendered.  It  was 
the  absolute  right  of  Bloom  to  demand  and  receive  such  note 
into  his  possession,  and  the  bank  could  not  have  justified  a 
refusal.  True,  the  bank  would  have  the  right  to  deny  the 
alleged  agreement,  and  if,  upon  trial  of  such  issue,  it  could 
defeat  the  claim  as  made  by  Bloom,  no  one  would  question 
its  right  to  offset  the  amount  of  the  note  against  the  deposit  to 
the  credit  of  Bloom  or  otherwise  proceed  to  collect  the  in- 
debtedness according  to  its  own  election.  It  is  sufficient  to 
say,  however,  that  this  right  on  the  part  of  the  bank  has  not 
been  cut  off  by  anything  that  has  been  done.  It  may  still  be 
heard  in  denial  of  the  claim  as  made,  and  have  its  interest  in 
and  right  to  the  note  established  and  confirmed  according  to 
the  truth  as  it  shall  be  made  to  appear.  Giving  force  to  plain- 
tiff's theory,  the  case  stands  precisely  as  if  Bloom  had  gone 
in  before  making  his  deposit,  and  had  paid  the  note,  but  for 
some  reason  had  neglected  to  take  up  and  cancel  the  same. 
It  follows  that,  if  the  indebtedness  represented  by  the  rent  note 
had  been  paid  or  satisfied,  as  contended  for  by  plaintiff,  the 
act  of  the  bank  in  assuming  to  deduct  the  amount  thereof 
from  the  deposit  account  was  without  force,  and  gave  to  the 
bank  no  right  to  refuse  to  pay  over  to  Bloom  the  deposit 
account  upon  his  demand.  The  right  to  receive  the  deposit 
money  is  the  right  that  was  assigned  to  this  plaintiff  through 
the  medium  of  the  check  in  suit,  and  the  measure  of  his  right 
to  recover,  but  for  the  check,  measures  her  right  to  recover 
under  the  check.  In  our  opinion,  the  court  below  was  in 
error  in  sustaining  the  motion  to  direct  a  verdict  and  render- 
ing judgment  against  plaintiff  for  costs.  The  judgment  is 
accordingly  reversed,  and  the  cause  remanded  for  a  new  trial. 
Reversed. 
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{Court  of  Appeals  of  Kentucky,  Oct.  7,  190J.) 
[76  S.  W.  Rep.  156.] 

Deposit  to  Joint  Credit — Checks — Signatures. 

Where  several  persons  make  a  deposit  in  a  bank  to  their  joint  credit, 
the  bank  must  have  the  signatures  of  all  them   appended  to  a  check 
before  it  is  authorized  to  pay  it. 
Same — Use  for  Payment  of  Partner's  Indebtedness  to  Bank. 

Where  moneys  belonging  to  a  firm  are  deposited  in  a  bank,  a  mem- 
ber thereof  cannot  employ  any  part  of  such  funds  to  pay  his  debt  to  the 
bank  without  the  consent  of  the  remainder  of  the  firm. 
Deposits — Trust  Funds— Use  for  Payment  of  Indebtedness  to  Bank — 
Misappropriation — Notice. 

If  a  depositor  of  trust  funds  appropriates  them  to  the  payment  of  his 
individual  debt  to  the  bank,  the  latter,  having  notice  of  the  character  of 
the  fund,  is  affected  with  knowledge  of  the  misappropriation,  and  may 
be  compelled  to  refund. 
Assignment  of  Chose  in  Action  to  Satisfy  Partner's  Indebtedness. 

An  assignment  by  a  member  of  a  firm,  in  payment  of  his  personal  debt, 
of    a  portion  of  a  sum  owing  the  firm,  which  is  consented  to  by  the 
other  partner,  is  of  as  much    validity  as  if    the  assignmient    had  been 
made  in  the  name  of  the  firm. 
Same — Priority. 

As  between  successive  assignees  of  the  same  chose  in  action,  the  order 
of  time,  rather  than  the  order  in  which  notice  is  given  to  the  debtor, 
controls  the  preference. 
Same — Notice — Defenses. 

Civ.  Code,  JJ  19,  provides  that  in  the  case  of  an  assignment  of  a  thing- 
in  action  the  action  by  the  assignee  is  without  prejudice  of  any  discount, 
set-off,  or  defense  now  allowed,  and  Ky.  St.  1899,  i;  474,  provides  that  on 
the  assignment  of  a  bond  or  bill  for  money  the  assignee's  action  is 
without  prejudice  to  any  defense  the  debtor  had  before  notice:  held, 
that  an  assignee's  right  of  action  on  the  assig^nment  of  a  chose  in  action 
is  without  prejudice  to  any  discount,  etc.,  the  debtor  has  before  notice 
of  the  assignment. 

Same — Subsequent  Assignments — Priority. 

Where  a  member  of  a  firm  assigned  his  interest  in  a  sum  owing  the 
firm,  which  assignment  was  consented  to  by  the  other  member  of  the 
firm,  though  the  assignment  was  partial,  it  being  afterwards  assented  to 
by  the  debtor,  and  the  debtor  not  complaining,  the  assignment  would 
be  protected  in  equity  as  against  a  subsequent  assignee  of  the  same 
interest. 
Same — Notice  to  Debtor. 

The  failure  of  an  assignee  of  a  chose  in  action  to  give  notice  to  the 
debtor,  having  prejudiced  no  right,  is  immaterial  in  a  suit  wherein  he 
seeks  to  enforce  his  assignment. 
Unaccepted  Check— Right  of  Action.* 

The  fact  that  a  bank,  when  a  check  was  drawn  on  it,  claimed  not  to 

*As  to  the  right  of  a  holder  of  an  unaccepted  check  to  maintain  an 
action  on  it,  see  preceding  case  and  foot-note. 
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have  the  money  on  hand,  did  not  prevent  the  application  of  the  rule 
that  the  holder  of  an  unaccepted  check  may  maintain  an  action  thereon. 
Assignment  of  Chose  in  Action — Partnership— Trust  Funds. 

One  of  a  firm  of  attorneys  borrowed  money  of  a  bank,  assig-ning  as 
security  therefor  his  share  of  a  fee  owing-  the  firm  by  A.  Subsequently 
he  assig-ned  his  share  of  such  fee  to  a  trust  company,  and  the  other 
partner  assigned  to  the  trust  company,  to  secure  a  loan,  his  share- 
of  the  same  fee  and  his  share  in  another  fee  owing  the  firm  by  B. 
Thereafter  a  sum  of  money,  from  which  it  was  understood  the  fee 
owing-  by  A.  was  to  be  paid,  came  into  the  hands  of  the  bank:  held 
that,  the  bank  not  being  a  creditor  of  the  latter  partner,  the  trust 
company  could  not  be  compelled  to  first  exhaust  the  fund  arising-  from 
the  fee  owing-  by  B. 

Appeal  from  Circuit  Court,  Jefferson  County,  Second 
Division. 

"To  be  officially  reported." 

Action  by  the  Columbia  Finance  &  Trust  Company  against 
the  First  National  Bank.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Pirtle,  Trabue  &  Cox,  Henry  L.  Stone,  and  Albert  S. 
Brandeis,  for  appellant. 

Matt  O'Doherty,  for  appellee. 

HOBSON,  J.  Henry  L.  Stone  and  Watson  A.  Sudduth, 
two  members  of  the  Louisville  bar,  formed  a  partnership  in 
the  year  1889  for  the  practice  of  their  profession  under  the 
firm  name  of  Stone  &  Sudduth.  The  partnership  continued 
for  about  10  years.  The  firm  was  employed  by  the  Rich- 
mond &  Irvine  Construction  Company  in  the  case  of  the 
Central  Trust  Company  against  the  Richmond,  Nicholasville, 
Irvine  &  Beattyville  Railroad  Company,  in  the  United 
States  Circuit  Court  of  the  District  of  Kentucky.  While  the 
suit  was  undetermined,  on  November  i,  1895,  Sudduth  bor- 
rowed of  appellant,  the  Columbia  Finance  &  Trust  Company, 
$3,000,  for  which  he  executed  to  it  his  note,  and  to  secure  the 
note  assigned  to  it  in  writing  enough  of  his  portion  of  his  fee 
in  that  case  to  pay  the  note.  Stone  consented  in  writing  to 
the  assignment  of  one-half  the  fee  to  the  trust  company.  On 
August  3,  1898,  Sudduth,  to  secure  his  individual  pre-existing 
debt  and  additional  advances,  assigned  to  appellee,  the  First 
National  Bank,  $2,500  of  the  amount  due  him  out  of  the  firm 
fees  in  the  case  referred  to,  and  on  February  20,  1899,  he,  to 
secure  his  individual  pre-existing  debt  and  other  advances, 
assigned  to  it  the  further  sum  of  $5,000  of  the  amount  due 
him  out  of  the  firm  fees  in  that  case.  These  assignments 
were  made  without  the  knowledge  or  consent  of  Stone,  but 
on  April  8,  1899,  notice  thereof  was  given  by  the  bank  to  the 
construction  company.  On  April  18,  1899.  Stone  borrowed 
of  the  trust  company  $4,000,  executing  his  note  therefor,  and 
to  secure  it  an  assignment  of   his  one-half  interest  in  the  fees 
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of  Stone  &  Sudduth  above  referred  to;  also  his  half  of  their 
fees  in  behalf  of  L.  F.  Mann  in  that  action;  and  to  this 
arrangement  Sudduth,  in  writing,  consented.  Notice  was 
given  by  the  trust  company  to  the  construction  company  on 
May  8,  1899,  of  the  assignments  to  it  by  Sudduth  and  Stone 
of  the  fees  referred  to.  The  firm  of  Stone  &  Sudduth  was 
dissolved  on  August  14,  1899.  After  this,  on  September  20, 
1899,  there  was  paid  to  the  Richmond  &  Irvine  Construction 
Company  and  its  attorneys,  Stone  and  Sudduth,  the  sum  of 
$32,431.69,  which  sum  included  the  fees  of  the  attorneys  in 
the  action  mentioned,  and,  there  being  a  disagreement  be- 
tween the  attorneys  and  their  client  as  to  the  amount  of  their 
fees,  the  money  was  deposited  in  the  First  National  Bank  to 
the  credit  of  B.  H.  Young,  president,  W.  A.  Sudduth,  and  H. 
L.  Stone,  with  the  understanding  that  the  fees  were  embraced 
in  the  deposit,  and  that  no  part  of  the  money  was  to  be  paid 
out  except  on  checks  signed  by  the  three — Young,  Stone,  and 
Sudduth— Young  being  the  president  of  the  construction 
company.  After  this,  on  October  9,  1899,  Sudduth  authorized 
the  bank  to  appropriate  $7,500  of  the  amount  to  the  satis- 
faction of  the  assignments  he  had  made  to  the  bank.  Stone 
knew  nothing  of  it,  and  Young,  who  was  informed  of  it  by  the 
cashier,  said  that  he  had  no  right  to  do  this;  that  the  money 
was  placed  there  subject  to  the  order  of  Stone,  Sudduth, 
and  himself.  The  cashier  said  that  he  had  made  a  memo- 
randum check,  and  had  appropriated  the  money  under  the 
assignment  with  the  agreement  of  Sudduth.  Young  replied 
that  he  could  do  what  he  pleased  with  Sudduth's  money,  but 
that  he  could  not  take  the  company's  money,  and  it  was  then 
agreed  betv^een  Young  and  the  cashier  that,  if  the  fees  of  the 
attorneys  were  fixed  at  less  than  $7,500,  the  bank  would  re- 
fund to  the  construction  company  the  amount  so  overdrawn. 
While  matters  thus  stood,  Sudduth  died  in  November,  1899, 
and  in  December  the  attorneys'  fees  were  fixed  at  $6,725.86, 
and  thereupon  the  bank  returned  to  the  credit  of  the  fund 
$774.14,  this  being  the  amount  of  excess  appropriated  by  it 
over  and  above  the  fees.  The  trust  company  did  not  know 
at  that  time  anything  of  these  proceedings  between  the  bank 
and  Sudduth,  nor  did  Stone.  On  January  3,  1900,  a  check  was 
delivered  to  the  trust  company  on  the  bank  for  $3,362.93, 
being  Stone's  one-half  of  the  fees;  also  a  check  for  $3,236,  to 
be  paid  out  of  Sudduth's  portion  of  the  fees.  These  checks 
were  signed  by  Young  as  president,  H.  L.  Stone,  and  the 
executor  of  Sudduth.  They  were  presented  to  the  bank,  and, 
payment  being  refused,  this  action  was  brought  to  recover  on 
them.  After  a  voluminous  preparation  of  the  case,  the  cir- 
cuit court  entered  judgment  in  favor  of  the  bank,  and  the 
trust  company  appeals. 

The  grounds  of  the  judgment,  as  stated  by   the  learned  cir- 
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cuit  judge,  seem  to  be  as  follows:  (i)  The  bank  has  posses- 
sion and  ownership  of  the  money  in  controversy,  having 
appropriated  it  by  the  direction  of  Sudduth,  and  with  the 
consent  of  the  construction  company;  and  will  not,  there- 
fore, be  required  to  give  way  to  the  previous  assignments 
made  to  the  trust  company,  which  were  not  assignments  of 
the  entire  fund,  but  only  of  so  much  of  it  as  was  necessary  to 
pay  the  notes.  (2)  It  was  known  that  the  bank  would  not  pay 
the  checks  when  they  were  drawn,  and  no  action  can  be 
maintained  upon  them  by  the  trust  company. 

It  was  held  in  Weinstock  v.  Bellwood,  75  Ky.  139,  that  an 
entire  claim  cannot  be  severed  without  the  consent  of  the 
debtor,  and  that  an  action  cannot  be  maintained  at  law  by 
the  assignee  of  a  part  of  a  debt  against  the  debtor,  unless  the 
assignment  had  been  consented  to  by  him.  The  general  rule 
on  this  subject  is  thus  stated  in  4  Cyc.  p.  27:  "Partial 
assignments  of  such  choses  in  action  as  are  assignable  can  be 
made  so  as  to  entitle  the  assignee  to  the  rights  of  a  co-owner 
against  the  assignor.  In  England,  and  under  some  of  the 
decisions  of  the  American  courts,  an  order  given  by  a 
creditor  to  his  debtor  to  pay  a  third  party  so  much  money  out 
of  a  specific  fund  or  debt  is  a  valid  assignment  of  so  much  of 
the  fund  or  debt.  But  the  weight  of  authority  in  the  United 
States  seems  to  be  that  such  assignments,  unless  made  with 
the  consent  of  the  party  liable  on  account  of  the  chose,  are 
not  binding  upon  him,  and  he  may  discharge  the  liability  by 
settlement  with  the  assignor,  the  same  as  if  no  assignment  had 
been  made.  Courts  of  equity,  however,  have  always  recog- 
nized partial  assignments  of  choses  in  action  for  many  pur- 
poses, and  will  protect  the  assignees  of  such  choses  whenever 
they  can  do  so  without  working  a  hardship  upon  the  debtor." 
To  same  effect,  see  2  Am.  &  Eng.  Ency.  of  Law,  1069,  1070;  3 
Pomeroy's  Equity,  §  1280.  All  the  assignments  in  controversy 
were  partial.  After  the  payment  of  Sudduth's  note  to  the 
trust  company,  there  would  be  left  a  balance  of  $136.93  of  his 
part  of  the  fee.  And  after  the  payment  of  Stone's  note  to  it 
there  would  also  be  a  balance  of  his  part  of  the  fees,  as  the 
Mann  fee  of  $2,970.62,  or  his  part  of  it,  was  included  in  the 
assignment  to  secure  his  note.  The  first  assignment  of 
Sudduth  to  the  bank  was  of  $2,500  out  of  the  amount  of  their 
fees,  and  the  second  assignment  was  $5,000  out  of  the  fees, 
the  amount  of  the  fees  then  claimed  by  Stone  and  Sudduth 
being  between  $8,oco  and  $9,000.  All  the  assignments  being 
partial,  the  assignments  to  the  trust  company,  having  been 
made  before  those  to  the  bank,  must  be  adjudged  superior  to 
them,  unless  there  is  something  in  the  case  to  take  it  out  of 
the  rule  that  the  older  equity  must  prevail  over  a  junior 
equity,  other  things  being  equal.     Millar  v.  Field,  10  Ky.  108. 

The  $32,431.69  having   been   deposited    in  the  bank  to  the 
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credit  of  B.  H.  Young,  president,  W.  A.  Sudduth,  and  H.  L. 
Stone,  and  to  be  checked  out  only  on  checks  signed  by  the 
three,  Sudduth  had  no  authority,  without  the  consent  of 
Stone  and  Young,  to  authorize  the  bank  to  appropriate  any 
part  of  the  money  to  the  payment  of  his  individual  debt  to  it. 
The  purpose  of  depositing  the  money,  as  it  was,  to  the  credit 
of  the  three,  was  to  prevent  any  one  of  them  from  appro- 
priating it  without  the  consent  of  the  other  two.  The  form 
of  deposit  showed  this,  outside  of  the  parol  agreement.  The 
rule  is  that,  if  several  persons  make  a  deposit  to  their  joint 
credit,  the  bank  must  have  the  signatures  of  all  of  them 
appended  to  the  check  before  paying  it,  or  it  takes  the  risk. 
2  Morse  on  Banking,  §.§  425-436.  The  money  having  been 
deposited  with  the  bank  to  the  credit  of  Young,  Stone,  and 
Sudduth,  and  on  the  agreement  that  it  was  not  to  be  paid  out 
except  on  their  joint  checks,  the  bank  acquired  no  title  to 
the  money,  which  it  thus  held  in  trust,  by  applying  it  to  the 
payment  of  its  debt  against  Sudduth.  The  law  does  not  per- 
mit one  who  has  acquired  possession  for  one  purpose  thus  to 
gain  an  advantage;  and  the  legal  status  of  the  bank,  after  the 
memorandum  check  was  credited  to  it  on  the  account  by  the 
direction  of  Sudduth,  was  not  different  from  what  it  was  be- 
fore. Besides,  so  much  of  the  deposit  as  represented  the  fee 
of  Stone  &  Sudduth  was  the  property  of  the  firm,  and  Sud- 
duth could  not  use  it  to  pay  his  debt  to  the  bank  without  the 
consent  of  Stone.  The  bank  was  charged  with  notice  that 
one  of  the  partners  had  no  right  to  apply  the  partnership 
assets  to  the  payment  of  his  individual  debt,  and  when  it 
made  the  appropriation  by  the  direction  of  Sudduth  alone  it 
acquired  no  greater  rights  than  he  had.  Jackson  v.  Hollo- 
way,  53  Ky.  133.  A  partner  in  dealing  with  the  firm  property 
is  a  trustee  for  the  firm.  The  authorities  are  uniform  that, 
if  a  depositor  of  trust  funds  appropriates  them  to  the  pay- 
ment of  his  individual  debt  to  the  bank,  the  latter,  having 
notice  of  the  character  of  the  fund,  is  affected  with  knowledge 
of  the  misappropriation,  and  will  be  compelled  to  refund. 
I  Morse  on  Banking  (4th  Ed.)  §  317.  On  the  other  hand, 
each  of  the  partners  having  consented  to  the  assignment 
made  by  the  other  to  the  trust  company,  these  assignments 
were,  in  effect,  the  assignments  of  the  firm,  or  of  as  much 
force  as  if  they  had  been  made  in  the  name  of  the  firm. 
True,  they  were  partial  assignments,  but  they  were  after- 
wards assented  to  by  the  construction  company,  when  Young, 
as  president,  signed  the  checks  sued  on.  Besides,  the  con- 
struction company  is  not  complaining.  No  right  of  its  is 
affected;  and,  as  we  have  seen,  equity  will  protect,  as  far  as 
it  can  do  so  without  injury  to  the  debtor,  rights  acquired  by 
partial  assignments. 

The  rights  of  the  trust  company  are  not  affected  by   reason 
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of  the  fact  that  the  bank  first  gave  notice  to  the  debtor  of  its 
assignments.  The  rule  in  England  is  that,  as  between  suc- 
cessive assignees  of  the  same  chose,  each  being  a  bona  iide 
purchaser  for  value,  the  one  who  first  gives  notice  to  the 
debtor  will  be  entitled  to  preference,  although  his  assignment 
is  later  in  date.  Some  courts  in  this  country  have  adopted 
the  same  rule,  but  the  weight  of  authority  in  America  is  to 
the  effect  that  among  successive  assignments  the  order  of 
time  controls.  2  Pomeroy's  Equity,  §  69^;  4  Cyc.  pp.  32,  yy. 
The  rule  of  caveat  emptor  applies  to  sales  of  choses  in  action 
as  in  other  sales  of  personal  property,  and,  if  the  seller  has 
sold  the  thing  to  one  person,  and  therefore  has  no  title  to 
pass  to  a  second,  the  latter  takes  nothing  by  his  purchase. 
The  assignee's  right  of  action  is  without  prejudice  to  any  dis- 
count, set-off,  or  defense  the  debtor  has  before  notice  of  the 
assignment.  Ky.  St.  1899,  §  474;  Civ.  Code,  §  19.  The 
purpose  of  the  notice  is  to  protect  the  debtor  in  such  defenses 
innocently  acquired.  It  adds  nothing  to  the  assignee's  title, 
which  is  perfect  as  between  him  and  the  assignor  or  those 
claiming  under  him  from  the  time  of  the  assignment.  While 
the  precise  question  appears  not  to  have  been  directly  passed 
on  heretofore  by  this  court,  the  principles  announced  lead  to 
the  conclusion  indicated.  See  Millar  v.  Field,  10  Ky.  108; 
Newby  V.  Hill,  59  Ky.  553;  Garrott  v.  Jaffray,  73  Ky.  415; 
Beard  v.  Sharp  (Ky.)  65  S.  W.  810.  Here  no  right  of  the  con- 
struction company  was  affected  by  reason  of  the  failure  of 
appellant  to  give  notice  of  its  assignments  to  the  construc- 
tion company  for  a  month  after  appellee's  notice  was  given. 
The  situation  of  the  parties  when  the  notice  was  given  was 
just  as  it  was  a  month  before,  and  the  construction  company 
had  then  no  defense  against  the  assignor.  The  failure  of 
appellant  to  give  the  notice  sooner,  having  prejudiced  no 
right,  was  immaterial. 

It  was  held  in  Lester  v.  Given,  71  Ky.  357,  that  the  holder 
of  an  unaccepted  check  on  a  bank  might  maintain  an  action 
thereon.  This  case  has  frequently  been  followed  since,  and 
we  regard  the  rule  as  settled.  Merchants'  National  Bank  v. 
Robinson,  97  Ky.  552,  31  S.  W.  136,  28  L.  R.  A.  760; 
Weiand's  Adm'r  v.  State  National  Bank  (Ky.)  65  S.  W.  617, 
66  S.  W.  26,  and  cases  cited.  The  fact  that  the  bank  in  this 
case  claimed  not  to  have  the  money  on  hand  when  the  checks 
were  drawn  is  not  sufficient  to  take  it  out  of  the  rule,  for  the 
checks  completed  the  transaction,  and  were  the  proper  means 
for  bringing  to  a  decision  the  question  in  dispute. 

Sudduth  died  insolvent.  He  was  also  considerably  over- 
drawn with  the  firm  of  Stone  &  Sudduth.  Whether  there 
will  be  anything  coming  to  him  on  the  settlement  of  the 
firm,  or  what  will  be  the  rights  of  the  bank  in  this  event, 
cannot  be   determined    in    this   suit,    for  neither    Stone   nor 
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Sudduth's  representative  nor  his  other  creditors  are  before 
the  court. 

It  is  insisted  for  the  bank  that  the  trust  company  should  be 
required  to  exhaust  the  fund  arising  from  the  Mann  fee  before 
resorting  to  the  bank  fund,  under  the  rule  that  a  creditor  hav- 
ing a  lien  on  two  funds,  on  one  of  which  another  creditor  has 
a  junior  lien,  will  be  required  to  exhaust  first  the  fund  not 
incumbered  by  the  junior  lien.  But  that  rule  has  no  applica- 
tion, as  the  bank  is  not  a  creditor  of  Stone's,  and  as  the 
creditor  of  Sudduth  it  cannot  impose  terms  on  the  trust  com- 
pany as  the  creditor  of  Stone.  What  may  be  the  right  of  the 
bank  to  Sudduth's  part  of  the  Mann  fee  cannot  be  determined 
here,  as  the  necessary  parties  are  not  before  the  court. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
enter  a  judgment  in  favor  of  appellant. 
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Wedge  Mines  Co.  v.  Denver  Nat.  Bank. 

{Court  of  Appeals  of  Colorado,  Oct.  12,  1903.) 

[73  Pac.  Rep.  873.] 

Checks — Unauthorized  Endorsement — Notice  of  Limitation  of  Agent's 
Authority — Liability  of  Drawee. 

Plaintiff's  bookkeeper  had  authority  to  indorse  in  blank  certain 
checks  payable  by  defendant,  which  came  monthly  to  plaintiff,  the  in- 
dorsement to  be  used  only  in  order  to  deposit  the  checks  to  the  credit  of 
plaintiff  with  a  bank  from  which  they  passed  throug'h  the  clearing-  house, 
and  were  paid  by  defendant,  who  had  no'knowledg-e  of  the  limitation  : 
held,  that  it  was  not  liable  for  the  amount  of  a  check  which  the  book- 
keeper negotiated  to  others  after  indorsing-  it  in  blank,  defendant  not 
being  put  on  inquiry  by  the  fact  that  the  check  bore  the  indorsements 
of  parties  to  whom  it  was  negotiated,  while  former  checks  bore  the  book- 
keeper's indorsement  alone. 

Same  —  Same  —  Payment  —  Presumption  of  Good    Faith   on    Part    of 
Drawee  Bank. 

A  bank  on  which  a  check  is  drawn,  and  which  is  indorsed  in  blank 
in  the  name  of  the  payee,  on  taking  it  up  in  the  clearing  house,  is 
presumed  to  have  acted  in  good  faith. 

Appeal  from  District  Court,  Arapahoe  County. 

Action  by  the  Wedge  Mines  Company  against  the  Denver 
National  Bank.  From  a  judgment  for  defendant,  plaintif? 
appeals.     Affirmed. 

Charles  H.  Toll  and  D.  V.  Burns  (R.  T.  McNeal,  of  coun- 
sel), for  appellant. 

Stuart  D.  Walling,  for  appellee. 

GUNTER,  J.  January,  1897,  appellant  corporation  was 
organized  and  began  business,  consisting  of  operating  its 
mines  at  Ouray,  this  state,  and  marketing  the  ore  mined  with 
the  Omaha  &  Grant  Smelting  Company,  in  this  city.  J.  B. 
Parish,  residing  here,  was  president,  and  Edward  Richards 
was  secretary,  treasurer,  and  general  manager;  residence, 
Salt  Lake  City.  Mr.  Richards  gave  attention  to  the  practical 
management  of  the  company,  and  visited  its  offices  in  this 
city  monthly  during  the  occurrence  of  events  involved  in  this 
action.  Mr.  Parish  was  absent  from  the  city  during  much 
of  the  time,  but  was  frequently  consulted  by  Mr.  Richards 
concerning  the  affairs  of  appellant.  January,  1897,  appellant 
opened  its  principal  office  in  this  city.  A  room  adjoining  the 
office  was  occupied  by  Mr.  Parish  as  his  private  office,  his 
clerk  being  a  niece.  Miss  M.  L.  Parish.  Appellant,  as  stated, 
sold  its  ore  to  the  Omaha  &  Grant  Smelting  Company.     After 
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the  value  of  the  ore  sold  was  fixed  by  sampling  and  adjust- 
ment, a  check  therefor  was  mailed  to  appellant,  drawn  by  the 
smelting  company  on  appellee  bank,  and  payable  to  the  order 
of  appellant.  From  January,  1897,  to  August.  1897,  these 
checks  were  indorsed  either  by  Miss  Parish  in  this  form: 
"The  Wedge  Mines  Co.  Per  M.  L.  P."  (her  initials),  or 
by  Mr.  Richards  thus:  "The  Wedge  Mines  Co.,  Per  Ed. 
Richards,"  and  placed  to  the  credit  of  appellant  with  the 
Pirst  National  Bank  of  this  city.  The  checks  then  passed 
through  the  clearing  house,  were  paid  by  appellee,  and 
charged  to  the  account  of  the  smelting  company,  which  com- 
pany carried  its  account  with  appellee.  April,  1897,  George 
E.  Peck,  an  old  schoolmate  and  life-long  friend  of  Parish, 
and  until  then  a  resident  of  California,  was  employed  by 
appellant,  and  placed  in  charge  of  its  above  office.  Peck's 
duties  were  to  keep  a  ledger,  journal,  bullion  and  ore  sales 
book,  cashbook,  and  to  attend  to  the  adjustment  of  the  value 
of  ore  shipped  by  appellant  to  the  smelting  company. 
These  books  were  kept  by  Peck  correctly  during  the  transac- 
tions here  involved.  The  value  of  the  ore  sold  amounted  to 
several  thousand  dollars  per  month,  and  from  August,  1897, 
to  January,  1899,  to  about  $223,000.  When  the  value  of  the 
ore  had  been,  adjusted,  the  smelting  company  delivered  to 
Peck  personally,  or  mailed  to  the  company  at  its  Denver 
office,  a  statement  of  its  weight  and  value.  A  copy  of  this 
statement  was  also  sent  to  Mr.  Richards  and  Mr.  Parish, 
whereby  they  could  know  what  the  ore  sales  amounted  to, 
and  what  sum  ought  to  be  placed  to  the  credit  of  appellant 
in  its  depository,  the  First  National  Bank.  Peck  entered  in 
the  ore  and  bullion  sales  book  a  statement  of  the  amount  and 
value  of  the  ore  thus  sold.  Convenient  opportunity  for  in- 
formation was  thus  given  at  all  times  to  the  officers  of  the 
company.  Parish  and  Richards,  as  to  the  amount  of  the 
sales,  by  this  book,  in  addition  to  the  smelter  statements 
sent  them.  The  cashbook,  which  was  balanced  monthly,  dis- 
closed the  amount  of  cash  which  should  have  been  to  the 
credit  of  appellant  in  its  bank.  A  comparison  of  this  book, 
or  the  ore  sales  book,  or  the  smelter  statements  with  the  bank 
passbook,  would  have  revealed  any  discrepancy  between  the 
checks  received  by  Peck  and  those  deposited.  Miss  Parish 
left  the  office  in  August,  1897.  Peck  was  thereafter  author- 
ized to  indorse  all  checks,  "The  Wedge  Mines  Co.  Per 
Peck,  "and  to  deposit  them,  so  indorsed,  to  the  credit  of 
appellant,  with  the  First  National  Bank  of  Denver.  Such 
indorsements  began  with  August,  1897,  and  continued  until 
January,  1899,  when  appellant  first  discovered  Peck's  defalca- 
tions. These  checks,  which  were  many,  and,  as  stated, 
amounted  to  several  thousand  dollars  per  month,  having  re- 
ceived the  blank  indorsement  by   Peck,    were   deposited    by 
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him  to  the  credit  of  appellant,  passed  through  the  clearing 
house  to  appellee  bank,  were  paid,  and  charged  to  the  Omaha 
&  Grant  Smelting  Company's  account  on  its  books.  It  had 
been  agreed  between  Parish  and  Richards  that  whenever  the 
cash  balance  in  bank  amounted  to  over  $20,000  a  dividend 
should  be  declared,  and  dividends  were  declared  almost 
monthly  on  such  cash  balances  during  these  transactions. 
This  is  mentioned  as  bearing  upon  the  opportunity  appellant 
had  for  ascertaining,  by  examination  of  its  accounts,  defalca- 
tions practiced  by  Peck.  During  the  time  of  the  transactions 
here  involved.  Peck  was  authorized  to  indorse  the  checks 
payable  to  appellant,  ''The  Wedge  Mines  Co.  Per  Peck." 
Appellant  knew  that  Peck  was  indorsing  its  checks  in  such 
manner;  that  upon  such  indorsement  they  were  being  paid; 
and  during  all  of  this  time,  by  such  course  of  dealing,  it  held 
Peck  out  to  appellee  bank  as  authorized  to  so  indorse  thc^e 
checks.  '  It  had  knowingly  permitted  appellee  to  pay  about 
$70,000  of  such  checks  so  indorsed,  when  Peck  appropriated 
for  his  own  use  the  first  check  here  sued  upon.  True  it  is 
that  there  was  a  secret  limitation  upon  the  authority  given  to 
Peck  by  authorizing  him  to  make  such  indorsement.  That 
limitation  was,  the  check  so  indorsed  should  be  deposited  to 
the  credit  of  appellant  at  the  First  National  Bank  of  Denver, 
but  of  this  limitation  appellee  had  no  notice.  December  24, 
1897,  the  smelting  company  mailed  its  check  payable  to  the 
order  of  appellant  and  drawn  on  appellee  bank  for  $68^. 
Peck,  being  in  charge  of  appellant's  office,  and  authorized  to 
do  so,  received  the  check,  and  indorsed  thereon,  "Wedge 
Mines  Co.  Per.  Peck,"  and  delivered  it  for  value  to  one 
Ellis,  who  indorsed  it  for  value  to  W.  W.  Watson,  who,  after 
indorsement  by  him,  deposited  it  to  his  credit  with  appellee. 
This  check  was  charged  by  appellee  to  the  smelting  company, 
and  Watson's  account  was  credited  with  it.  The  indorse- 
ments appearing  upon  the  check  when  paid  bv  appellee  were: 
"Wedge  Mines  Co.,  Per  Peck;  J.  K.  Ellis;  W.  W.  Watson." 
Peck  negotiated  the  check  for  his  private  use.  January,  1899, 
appellant  discovered  this  misappropriation,  and  in  April, 
1899,  instituted  the  present  action.  In  a  count  thereof  for 
money  had  and  received  appellant  sued  appellee  for  the 
amount  of  this  check,  contending  that  the  indorsement  by 
Peck  was  unauthorized,  and  that  the  facts  surrounding  the 
negotiation  of  this  and  previous  checks  were  sufficient  to  put 
appellee  upon  notice  of  the  limitation  upon  Peck's  power  to 
indorse.  The  complaint  embraced  i^  other  causes  of  action 
upon  It;  other  checks  negotiated  by  Peck  between  December, 
1897,  and  February,  1899,  and  was  to  recover  about  $16,000. 
Trial  was  to  the  court,  which,  at  the  close  of  evidence  for 
appellant,  upon  motion  of  appellee  gave  judgment  of  nonsuit, 
and  therefrom  is  this  appeal. 
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It  is  conceded  by  counsel,  if  the  ruling  was  correct  as  to 
this  cause  of  action,  it  was  as  to  all.  The  foregoing  facts  are 
those  pertinent  to  this  cause  of  action.  From  these  facts  it 
appears  that  Peck  had  authority  to  indorse  in  blank  the  check 
in  question.  The  indorsement  authorized  the  drawee  to  pay 
the  amount  of  the  check  to  bearer.  True,  there  was  a  secret 
limitation  upon  the  authority  given  through  the  indorsement. 
This  limitation  was  that  the  indorsement  was  to  be  used  only 
for  depositing  the  check  to  the  credit  of  appellant  with  its 
above  depository.  But  of  this  limitation  appellee  had  no 
notice;  on  the  contrary,  it  had  been  advised  by  the  previous 
course  of  dealing  through  other  checks,  many  in  number,  and 
aggregating  a  large  sum,  that  the  indorsement  meant  just  as 
it  read;  that  is,  authority  from  the  payee  (appellant)  to  the 
drawee  (appellee)  to  pay  the  check  to  bearer.  Appellee  took 
the  check  without  knowledge  of  the  limitation  on  Peck's 
power  to  indorse  in  good  faith  in  the  ordinary  course  of  busi- 
ness, and  is  entitled  to  be  protected  by  the  indorsement  re- 
ceiving its  apparent  meaning;  that  is,  authority  from 
appellant  to  pay  the  amount  of  the  check  to  the  holder 
thereof.  "The  principle  which  pervades  all  cases  of 
agency,  whether  it  be  a  general  or  special  agency,  is 
this:  The  principal  is  bound  by  all  acts  of  his  agent 
within  the  scope  of  the  authority  which  he  holds  him 
out  to  the  world  to  possess,  although  he  may  have  given 
him  more  limited  private  instructions,  unknown  to  the 
person  dealing  with  him.  And  this  is  founded  upon  the 
doctrine  that,  where  one  of  two  persons  must  suffer  by 
the  act  of  a  third  person,  he  who  has  held  that  person 
out  as  worthy  of  trust  and  confidence,  and  having  authority 
in  that  matter,  shall  be  bound  by  it.  It  will  be  at  once 
perceived,  this  doctrine  is  equally  applicable  to  all  cases 
of  agency,  whether  it  be  the  case  of  a  general  or  of  a  special 
agent."  Story  on  Agency  (9th  Ed.)  §  127,  note.  p.  144;  Kan- 
sas City  R.  R.  Co.  v.  Coal  Co.,  97  Ala.  701;.  12  South.  395. 
"An  indorsement  in  blank  specifies  no  indorsee.  An  instru- 
ment so  indorsed  is  payable  to  bearer,  and  may  be  negotiated 
by  delivery.  '  Negotiable  Instruments  Act  1897,  p.  218,  §  34. 
"Where  notes  are  indorsed  in  blank  to  an  agent  for  a  par- 
ticular purpose,  which  has  been  disregarded  by  him,  the  prin- 
cipal will  be  bound  to  a  bona  fide  holder  by  reason  of  the 
general  authority  implied  in  the  blank,  and  cannot,  against 
such  holder,  avail  himself  of  the  fact  that  the  agent  has 
exceeded  his  authority.  And  it  makes  no  difference  in  such 
case  that  the  agent  has  been  guilty  of  a  fraud  upon  his  prin- 
cipal. Such  fraud  will  not  make  the  instruments  forgery." 
I  Rand.  Comm.  Pap.  (2d  Ed.)  §  390. 

Appellant  contends  that  appellee  bank  received   the   check 
under  such  suspicious  circumstances  as  to  put  it  upon  inquiry 
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as  to  authority  of  Peck  to  indorse  the  check ;  that  such  inquiry 
would  have  disclosed  the  absence  of  authority  by  Peck   to  in- 
dorse for  any  other  purpose  than  deposit  for  credit    of   plain- 
tiff.    The   check   is    a    negotiable   instrument.     Appellee    is 
presumed  to  have  received  it  in  good  faith.     The    burden    of 
proving  that  it  was  paid  in  bad  faith  by   appellee   rests   with 
appellant.     Boughner  v.  Meyer,  5  Colo.  71,  7s,  40  Am.    Rep, 
139.     The  law  favors  the  free  circulation  of  negotiable  instru- 
ments.    To  this  end  is  the  rule  that  they  are  not    invalidated 
in  the  hands  of  an  indorsee  by  merely  showing  that  the  trans- 
fer was  attended  by  suspicious  circumstances.     To  defeat  the 
instrument  in  the  hands  of  an  indorsee,  the  suspicious  circum- 
stances must  be  sufficient   to  show  that    it  was  taken  in  bad 
faith.     "To  constitute  notice   of  an    infirmity    in  the   instru- 
ment or   defect    in   the  title   of   the   person    negotiating   the 
same,  the  person  to    whom    it    is   negotiated    must  have  had 
actual  knowledge  of  the  infirmity  or   defect,  or   knowledge  of 
such  facts  that  his  action  in  taking  the  instrument   amounted 
to  bad  faith."     Negotiable    Instruments   Act    1897,  P-  222,  § 
56.     "If  there  is  nothing  upon  the  face  of  a  negotiable  instru- 
ment, or  in  the  written  indorsement  or  assignment,  to  notify 
the  assignee  that  the  instrument  was  originally  given  upon  an 
illegal  consideration  (gambling  debts  excepted),  or   obtained 
through  fraud,  the  assignee  who  pays  the  value  therefor,  and 
takes  the  same  in  good  faith  before  maturity,  may  recover  as 
against  the  maker.     This  is  true  even   though   such  assignee 
be  in  possession  of  facts  or  circumstances  sufficient  to   arouse 
suspicion  in  the  mind  of  a  person  of  ordinary    prudence,  and 
though  he  is  guilty  of   negligence    in    not    first   following   up 
such  information  for  the  purpose  of  discovering  the   fraud  or 
illegality  to  which  the  suspicious  circumstances   may  seem  to 
point.     *     *     *     It  [the   rule]    is   founded    upon  commercial 
necessity.     The  untrammeled  circulation  of  these  instruments 
is  a  matter  of  supreme   importance    in   the  vast   field  of  mer- 
cantile  transactions.     Drafts,   bills   of  exchange,   and    other 
negotiable  instruments  take  the  place  of  money,  and  circulate 
almost  as  freely.     To  hold    that    each    assignee    must,  before 
accepting  them,  inquire  into  each  and    every   suspicious   cir- 
cumstance bearing  upon  the  original   execution,  or   pointing 
to  possible  defenses  in  a   suit   between   the   original  parties, 
would    produce   serious     inconvenience    to   the   commercial 
world."     Merchants'  Bank  v.  McClelland,  9  Colo.  608,  610,  13 
Pac.  723;  Coors  v.    German  National  Bank,  14  Colo.  202,  23 
Pac.  328,  7  L.  R.  A.  841;.     There  were  no  circumstances  attend- 
ing the  cashing  of  the   check  which   justified   the   conclusion 
that  it  was  taken  by  the  appellee  in  bad  faith.     The  presump- 
tions are  to  the  contrary.     Further,  this  case  was  heard  to  the 
court.     It  was  judge  of  the  facts.     If,  after   hearing   the  evi- 
dence for  plaintiff,  it  was  the  opinion  that  the   circumstances 
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were  not  such  as  to  put  the  defendant  upon  notice,  there 
would  be  no  occasion  to  call  for  a  defense  through  further  evi- 
dence, and  by  its  conclusion  upon  the  facts  we  are  bound. 
When  the  case  is  summed  up,  it  amounts  to  this:  Peck  had 
authority  to  indorse  in  blank  the  check.  Such  indorsement 
was  authority  to  pay  the  amount  thereof  to  bearer.  This 
check  was  indorsed  in  blank.  Appellee  paid  it  in  good  faith 
to  bearer.  There  was  a  secret  limitation  upon  the  use  to  be 
made  of  the  indorsement.  Of  this  appellee  was  without 
notice.  By  a  long  course  of  dealing  appellant  held  Peck  out 
to  appellee  as  authorized  to  indorse  in  blank  checks  payable 
to  it.  Appellee  paid  this  check  in  good  faith  upon  the 
authority,  through  the  indorsement,  of  appellant,  and  is  pro- 
tected in  so  doing.  This  conclusion,  supported,  as  we  think, 
by  the  authorities,  is  just.  Appellant  selected  Peck,  and 
trusted  him  with  the  power  to  make  the  indorsement  through 
which  fraud  was  perpetrated.  It  advised  appellee  by  a  course 
of  dealing  that  Peck  had  authority  to  indorse  its  name  in 
blank.  It  should  suffer  the  consequence,  and  not  appellee, 
who  was  not  responsible  for  his  selection,  was  not  responsi- 
ble for  his  holding  out,  and  was  itself  without  fault. 

It  being  unnecessary  to  this  decision,  we  express  no  opin- 
ion as  to  whether  the  complaint  stated  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Judgment  affirmed.     Affirmed. 
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Exchange  Bank  v.  Thrower. 

{Supreme  Court  of  Georgia,  Aug.  12,  190J.) 
[45  S.  E.  Rep.  516.] 

Agency — Powers — Borrowing  Money. 

Authority  to  borrow  money  is  among-    the   most   dang-erous.  powers: 
which  a  principal  can  confer  upon  an  ag'ent,  and  must  be  created  by 
express  terms,  or  be  necessarily  implied   from  the   verj'  nature  of  the 
agency  actually  created. 
Same — Same — Same. 

An  employee  of    a   state    insurance    ag^ent,    who   is    given   the    title 
"cashier,"  is  not  thereby  impliedly  authorized  to  indorse  and   discount 
drafts  in  the  name  of  his  principal. 
Same — Indorsements. 

Power  to  make  restricted  indorsements  will  not  authorize  a  general 
indorsement  in  blank. 
Same — Same— Collection  of  Checks. 

That  an  agent  is  authorized  to  indorse  checks  with  a  stamp  reading, 
"Pay  to  the  order  of  the  Third  National  Bank  for  deposit.     James   T. 

Prince,  Manager,  by Cashier,"  and  fill  the  blank  therein    with 

his  own  name,  does  not  empower  such  cashier   to   indorse    checks    and 
drafts  in  blank,  so  as  to  collect  the  money  thereon. 
Same — Same — Evidence. 

The  evidence  was  conflicting,  and  where  there  was  testimony  tending 
to  show  that  the  cashier  was  in  full  charge  of  the  business  during  the 
frequent  absence  of  the  principal,  and  authorized  to  indorse  other  than 
for  deposit  only,  a  verdict  finding  for  a  bona  fide  purchaser  of  drafts  so 
indorsed  cannot  be  disturbed  by  this  court. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M.  Ried,  Judge. 
Action    by   the  Exchange    Bank   against   M.    L.  Thrower. 
Judgment  for  defendant,  and  plaintiff  brings  error.     Affirmed. 

Prince  was  the  agent  of  the  Manhattan  Insurance  Company 
for  Georgia  and  Alabama.  Brinsfield  was  his  cashier.  Two 
New  York  drafts,  payable  to  James  T.  Prince,  Manager,  were 
indorsed  by  the  latter,  "James  T.  Prince,  Manager,  by  Kelly 
Brinsfield,  Cashier,"  and  cashed  by  Thrower,  who  deposited 
the  same  with  the  Exchange  Bank  of  Atlanta  to  his  credit. 
The  drafts  were  paid,  and  Prince  having  denied  the  authority 
of  the  cashier  to  indorse,  the  bank  refunded  to  him  the  pro- 
ceeds, on  his  agreement  to  indemnify  it  in  case  of  its  failure 
to  recover  the  same  from  Thrower.  The  bank  sued  for  the 
recovery  of  the  money,  and  the  question  involved  here  is  as  to 
the  cashier's  authority  to  indorse  in  blank  and  to  collect  the 
drafts. 

Rosser  &  Carter  and  J.  A.  Anderson,  for  plaintiff  in   error. 

Westmoreland  Bros.,  and  W.  T.  Moyers,  for  defendant  in 
error. 
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LAMAR,  J.  Authority  to  borrow  money  is  among  the 
most  dangerous  powers  which  a  principal  can  confer  upon  an 
agent.  Whoever  lends  to  one  claiming  the  right  to  make  or 
indorse  negotiable  paper  in  the  name  of  another  does  so  in 
the  face  of  all  the  danger  signals  of  business.  He  need  not 
lend  or  discount  until  assured  beyond  doubt  that  the  princi- 
pal has  in  fact  appointed  an  agent  who  by  the  stroke  of  a  pen 
may  wipe  out  his  present  fortune,  and  bind  his  future  earn- 
ings. The  very  nature  of  the  act  is  a  warning,  and  if  the 
lender  parts  with  his  money,  he  does  so  at  his  own  peril.  If 
the  power  was  not  in  fact  conferred,  he  must  bear  the  loss 
occasioned  by  his  own  folly.  A  power  so  perilous  is  not  to 
be  implied  from  acts  which  in  other  matters  less  hazardous 
might  create  an  agency.  It  must  be  conferred  in  express 
terms,  or  be  necessarily  and  inevitably  inferable  from  the 
very  nature  of  the  agency  actually  created.  So  strict  is  the 
rule  that  it  will  not  be  presumed  even  from  an  appointment 
of  one  as  general  agent,  unless  the  character  of  the  business 
or  the  duties  of  the  agent  are  of  such  a  nature  that  he  was 
bound  to  borrow  in  order  to  carry  out  his  instructions  and  the 
duties  of  the  office.  Civ.  Code,  §§  3004,  3021;  Dobbins  v. 
Etowah  Mfg.  Co.,  75  Ga.  238;  Mecham  on  Agency,  §  536; 
Tappan  v.  Bailey,  4  Mete.  (Mass.)  536;  Jackson  Co.  v.  Com. 
Nat.  Bk.  (111.)  65  N.  E.  136,  59  L.  R.  A.  657;  Doubleday  v. 
Kress,  50  N.  Y.  410,  10  Am.  Rep.  502.  While  the  agent  here 
was  given  the  rather  high  title  of  "cashier,"  that,  of  itself,  did 
not  clothe  him  with  the  powers  which  m.ight  have  been  exer- 
cised by  an  officer  bearing  that  title  if  employed  by  a  bank. 
In  view  of  the  reluctance  with  which  the  law  presumes  the 
existence  of  the  power  to  borrow,  this  title  will  be  considered 
to  indicate  that  he  was  a  cash  keeper,  rather  than  a  cash  bor- 
rower. Nor  will  the  fact  that  he  was  authorized  to  fill  out  the 
blank,  and  indorse  drafts  with  a  rubber  stamp  reading,  "Pay 
to  the  order  of  the  Third  National  Bank  for   deposit.     James 

T.  Prince,  Manager,   by Cashier,"  be  treated  as 

authority  to  indorse  in  blank.  On  the  contrary,  the  char- 
acter of  the  stamp  itself  indicated  that  the  principal  only 
authorized  a  restricted  indorsement  for  the  mere  purpose  of 
allowing  the  bank,  rather  than  the  agent,  to  collect.  It  does 
not  import  a  general  authority  to  indorse,  nor  does  possession 
of  the  draft  indicate  that  the  agent  had  the  right  to  discount 
the  draft  or  collect  the  proceeds. 

The  stringent  rules  of  agency  are  intended  to  protect  a 
principal  against  unauthorized  acts,  but  not  to  shield  one 
who  has  in  fact  conferred  such  authority,  or  ratified  his  con- 
duct. Here  the  plaintiff  denied  that  any  authority  had  been 
given  further  than  that  implied  in  conferring  the  title 
"cashier,"  and  the  right  to  use  the  stamp  above  copied.  It 
denied  that  Prince  had  knowledge  of  the  conduct  on  the  part 
5  Bkg-  Cas— 40 
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of  Brinsfield,  or  that  he  in  any  manner  ratified  the  indorse- 
ments or  collections  which  were  shown  to  have  been  made  by 
him.  The  testimony  for  the  defendant  was  to  the  contrary, 
and  was  to  the  effect  that  the  trouble  was  not  so  much  a  want 
of  authority  to  indorse,  as  the  improper  use  Brinsfield  made 
of  the  money  after  it  was  collected;  that  he  was  a  general 
agent,  indorsing  drafts,  handling  the  cash,  paying  out  money, 
occasionally  drawing  checks,  and  in  full  and  complete  charge 
of  the  business  during  the  frequent  and  necessary  absences  of 
the  principal;  that  he  had  discounted  another  draft  with 
Thrower  some  months  before,  for  $394,  which  was  paid  with- 
out objection;  that  on  these  and  other  like  drafts,  indorsed 
in  the  same  way,  of  which  Prince  denied  knowledge,  Brins- 
field had  collected  some  $8,^00,  which  he  had  appropriated  to 
his  own  use;  that  he  originally  wrote  the  indorsements  in 
his  own  handwriting  before  the  stamp  above  referred  to  was 
prepared ;  and  that  there  were  other  stamps  in  the  office  used 
by  him,  on  which  the  words  "for  deposit"  were  wanting, 
apparently  contemplating  that  he  had  authority  to  indorse  in 
blank  and  to  collect.  The  evidence,  while  conflicting,  was 
sufficient  to  sustain  the  verdict  for  the  defendant.  We  have 
no  power  to  interfere  where  the  judge  of  the  lower  court  has 
re-examined  the  evidence  on  the  motion  for  a  new  trial,  and 
by  his  refusal  to  set  it  aside  expressed  himself  as  fully  satisfied 
with  the  verdict. 

Judgment  affirmed.     All  the  Justices  concur,  except  Turner, 
J.,  not  presiding. 
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Wiley  v.  Bunker  Hill  Nat.  Bank. 

{Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  ij,  1903.) 
[67  N.  E.  Rep.  655.] 

Checks— Wrongful  Dishonor — Damages — Traders.* 

Where,  in  an  action  against  a  bank  for  refusal  to  honor  a  depositor's 
check,  the  plaintiff  was  and  had  been  a  trader  engaged  in  business,  and 
there  was  evidence  that  his  business  amounted  to  $150,000  a  year,  and 
that  he  had  sufficient  funds  in  the  bank  to  meet  the  check,  he  was 
entitled  to  recover  substantial  damages. 
Same — Same — Same — Same. 

Defendant's  liability    was  not    limited  to  the    amount  of    plaintiff's 
funds  in  its  hands  at  the  time,  or  to  the  amount  of  the  check  or  checks, 
payment  of  which  was  refused. 
Same — Same — Set-OfF— Unmatured  Claims. 

Where,  at  the  time  a  bank  refused  to  honor  a  depositor's  checks 
against  funds  in  its  hands  subject  thereto,  no  proceedings  had  been 
instituted  by  or  against  such  depositor  to  have  him  adjudged  insolvent, 
and  he  had  not  made  an  assignment  for  the  benefit  of  creditors,  and  it 
did  not  appear  that  he  was  not  in  good  standing  and  credit,  the  bank 
was  not  entitled  to  an  equitable  set-off  of  unmatured  notes  of  such 
depositor  against  its  liability  for  damages  for  such  refusal. 

Exceptions  from  Superior  Court,  Suffolk  County;  Jas.  B. 
Richardson,  Judge. 

Action  by  William  Otis  Wiley  against  the  Bunker  Hill 
National  Bank.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  exceptions.     Exceptions  overruled. 

Blaney   &    Robinson    and    Chas.  W.  Bartlett,  for  plaintiff. 

Lewis  S.  Dabney  and  Henry  W.  Bragg,  for  defendant. 

MORTON,  J.  This  is  an  action  to  recover  damages  for  the 
refusal  by  the  defendant  to  honor  certain  checks  drawn  on  it 
by  the  plaintiff  against  a  deposit  subject  to  check  which  he 
had  with  the  defendant,  and  which  was  more  than  sufficient  to 
meet  the  checks  so  drawn  when  presented.  The  action  is 
described  in  the  writ  as  in  contract  and  tort,  it  being  doubt- 
ful to  which  class  it  belongs.  The  declaration  contains  eight 
counts.  The  eighth  count  was  waived  at  the  trial,  and  the 
case  proceeded  on  the  remaining  counts,  each  count  repre- 
senting a  different  check.  There  was  a  verdict  for  the  plain- 
tiff, and  the  case  is  here  on  exceptions  by  the  defendant  to 
the  refusal  of  the  presiding  judge  to  give  certain  rulings  asked 

*As  to  the  measure  of  damages  for  the  wrongful  dishonor  of  checks, 
see  foot-note  appended  to  American  Nat.  Bank  v.  Morey  (Ky.),  4  Bank. 
Cas.  722. 
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for  by  it,  and  to  the  giving  by  him  of  certain  rulings  requested 
by  the  plaintiff.  There  is  also  an  appeal  by  the  defendant 
from  the  overruling  of  a  demurrer  to  the  declaration.  Tnis 
has  not  been  argued,  and  we  therefore  treat  it  as  waived. 

A  bank  is  bound  to  honor  checks  drawn  on  it  by  a  depositor 
if  it  has  sufficient  funds  belonging  to  the  depositor  when  the 
check  is  presented  and  the  funds  are  not  subject  to  any  lien 
or  claim,  and  for  its  refusal  or  neglect  to  do  so  it  is  liable  to 
an  action  by  the  depositor.  Nat.  Mahaiwe  Bank  v.  Peck,  127 
Mass.  298,  34  Am.  Rep.  368;  Carr  v.  Nat.  Security  Bank,  107 
Mass.  45,  48,  9  Am,  Rep.  6;  Dana  v.  Third  Nat.  Bank,  13 
Allen,  445,  448,  90  Am.  Dec.  216;  Marzetti  v.  Williams  (1830) 
I  B.  &  Ad,  415;  Rolin  v.  Steward  (1854)  14  C.  B.  495;  Am. 
Nat.  Bank  v.  Morey  (Ky.)  69  S.  W.  759,  58  L.  R.  A.  956; 
Hopkinson  v.  Foster  (1874)  L,  R.  19  Eq.  74;  2  Parsons,  Notes 
&  Bills  (ist  Ed.)  62,  63;  2  Daniel  on  Neg.  Instr.  (3d  Ed.)  § 
1642;  S  Am,  &  Eng.  Ency.  of  Law  (2d  Ed.)  1059,  1060. 

The  cause  of  action,  though  sometimes  spoken  of  as  in  the 
nature  of  a  tort,  arises  out  of  a  breach  of  the  contract  implied 
from  the  relation  of  the  parties  that  the  banker  will  honor 
the  checks  of  the  depositor,  and  the  party  aggrieved  may  re- 
cover, as  in  other  cases  of  a  breach  of  contract,  for  the  dam- 
ages that  are  the  natural  and  reasonable  consequences  of  the 
breach.  Special  damages  may  also  be  recovered  if  they  are 
properly  alleged.  Marzetti  v.  Williams,  supra;  Rolin  v. 
Steward,  supra;  Hopkinson  v.  Foster,  supra;  Prehn  v.  Royal 
Bank  (1870)  L.  R.  5  Eq.  92;  Larios  v.  Bonany  y  Gurety  (1873) 
L.  R.  5  P.  C.  346;  Fleming  v.  Bank  of  New  Zealand  (1900) 
A.  C.  ^77;  Patterson  v.  Marine  Bank,  130  Pa.  419,  433,  18 
Atl.  632,  17  Am.  St.  Rep.  778;  Schaffner  v.  Ehrman.  139  111. 
109,  28  N.  E.  917,  15.  L.  R.  A.  134,  32  Am.  St.  Rep.  192; 
James  v.  Cont.  Bank,  105  Tenn.  i,  58  S.  W.  261,  51  L.  R.  A. 
255,  80  Am.  St.  Rep.  857;  Svendsen  v.  State  Bank  of  Duluth, 
64  Minn.  40,  65  N.  W.  1086,  31  L.  R.  A.  552,  58  Am.  St. 
Rep.  522;  Am.  Nat.  Bank  v.  Morey  (Kv.)  69  S.  W.  759,  58  L. 
R.  A.  956;  Robey  v.  Oriental  Bank,  2  S.  C.  R.  (N.  S.)  New 
So.  Wales,  56,  6t,. 

In  the  case  of  a  trader,  injury  to  his  credit  may  be  inferred 
from  the  fact  that  he  is  a  trader,  and  substantial  damages 
may  be  found  and  given  upon  proof  of  that  fact,  without  any- 
thing more.  In  the  case  of  a  person  who  is  not  a  trader,  if 
no  special  damages  are  alleged  or  proved,  nominal  damages 
at  least  may  be  recovered.  In  the  present  case  the  declara- 
tion alleges  that  the  plaintiff  was  and  had  been  a  trader 
engaged  in  the  business  of  buying  and  selling  coal  and  wood 
in  Charlestown,  and  there  was  evidence  tending  to  show  that 
his  business  amounted  to  $150,000  yearly.  It  was  competent, 
therefore,  for  the  jury  to  find  and  award  substantial  damages, 
and  the  ruling  requested,  that  the  plaintiff  could  recover  only 
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nominal  damages,  was  rightly  refused,  unless  the  rulings  re- 
quested in  regard  to  set-off  siiould  have  been  given.  For  rea- 
sons already  given,  the  first  request  was  also  rightly  refused, 
as  was  also  that  part  of  the  second  which  sought  to  limit  the 
defendant's  liability  to  the  amount  of  the  plaintiff's  funds  in 
its  hands,  or  to  the  amount  of  the  check  or  checks  that  were 
refused  payment.  The  rest  of  the  second  request  was  given. 
The  remaining  question  relates  to  the  right  in  equity  of  the 
defendant  to  set  off,  by  reason  of  the  plaintiff's  insolvency, 
against  the  deposit,  two  unmatured  notes  made  by  the  plain- 
tiff and  discounted  and  held  by  the  defendant.  This  is  an 
action  at  law,  and  the  defendant  concedes  that  there  is  no 
right  of  set-off  at  law.  But  it  contends  that,  the  plaintiff 
being  in  fact  insolvent  at  the  time  when  the  checks  in  ques- 
tion were  drawn  and  presented,  it  had  the  right  in  equity  to 
refuse  payment,  and  to  apply  the  deposit  to  the  notes  held  by 
it  against  the  plaintiff,  notwithstanding  they  had  not  matured. 
No  question  is  made  as  to  the  defendant's  right  to  deduct  the 
demand  notes  from  the  plaintiff's  deposit,  but  the  plaintiff 
contends  that  neither  in  equity  nor  at  law  had  the  defendant 
the  right  to  set  off  the  notes  that  were  not  due.  It  is  to  be 
observed  that  the  answer  does  not,  in  terms  at  least,  aver  that 
the  defendant  had  a  right  to  an  equitable  set-off,  and  acted 
thereunder,  though  it  alleges  that  the  plaintiff  was  in  fact  in- 
solvent prior  to  the  presentment  of  the  checks.  But  this 
objection  has  not  been  taken.  At  the  time  Vv'hen  the  defend- 
ant refused  to  pay  or  honor  the  check  in  question,  no  pro- 
ceedings had  been  instituted  by  or  against  the  plaintiff  to  have 
him  adjudged  insolvent.  He  had  not  made  the  common-law 
assiijnment  which  he  subsequently  made.  For  aught  that 
appears,  he  was  in  good  standing  and  credit,  and  could  have 
gone  on  indefinitely  as  he  had  been  going  on,  unless  con- 
fronted with  unfavorable  conditions.  The  defendant  required 
him  to  make  a  statement  of  his  assets  and  liabilities,  which 
he  did,  and  thereupon,  it  appearing  that  his  liabilities  ex- 
ceeded his  assets,  the  defendant  decided  that  he  was  insolvent, 
and  refused  to  honor  checks  which  he  had  previously  given, 
and  claimed  the  right  to  set  off  the  unmatured  notes  against 
the  deposit.  If  proceedings  in  insolvency  or  bankruptcy 
had  been  instituted  by  or  against  the  plaintiff  at  or  before  the 
presentment  of  the  checks,  or  even  if  the  plaintiff  had  made 
an  assignment  at  common  law  for  the  benefit  of  his  creditors, 
the  case  would  no  doubt  have  stood  differently.  The  defend- 
ant has  cited  many  cases,  including  several  from  the  Supreme 
Court  of  the  United  States,  in  which  it  contends  that  the 
doctrine  of  equitable  set-off  has  been  applied  in  favor  of  banks 
and  others  under  circumstances  similar  to  those  in  this  case. 
The  last  case  cited  from  the  United  States  Supreme  Court  is 
Scott  V.  Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed. 
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1059.  It  was  there  laid  down  that  where  mutual  credits  and 
obligations  have  grown  out  of  and  are  connected  with  the 
same  transaction,  insolvency  on  the  one  hand  will  justify 
setting  off,  in  equity,  the  debt  due  upon  the  other.  The 
chief  justice  said,  in  the  course  of  the  opinion,  "In  the  case 
at  bar  the  credits  between  the  banks  were  reciprocal  and  were 
parts  of  the  same  transaction,  in  which  each  gave  credit  to 
the  other  on  the  faith  of  the  simultaneous  credit,  and  the 
principle  applicable  to  mutual  credits  applied,"  and  it  was 
held  that,  under  the  circumstances  there  shown,  there  was  a 
right  of  set-off  in  equity.  The  case  would  hardly  seem  to 
warrant  the  broad  rule  contended  for  by  the  defendant.  But 
without  undertaking  to  review  all  the  cases  cited  by  the 
defendant,  and  conceding,  as  the  defendant  contends,  that 
the  right  of  equitable  set-of^  exists  independently  of  statute 
and  of  insolvency  or  ban'kruptcy,  we  think  that  the  present 
case  is  concluded  by  Spaulding  v.  Backus,  122  Mass.  553,  23 
Am.  Rep.  391.  In  that  case  the  court  said:  "Whatever  may 
be  the  rights  of  a  party  whose  debt  is  due  and  payable  to 
compel  an  insolvent  debtor  to  set  off  a  claim  against  him  not 
due — which  question  we  are  not  called  upon  here  to  decide^ — 
we  are  clearly  of  opinion  that  a  party  whose  debt  is  not  due 
has  no  equitable  claim  to  have  it  set  off  against  a  debt  of  his 
own,  already  due,  in  the  hands  of  a  party  who  is  insolvent." 
It  seems  to  us  that  this  is  decisive  of  the  case  before  us.  See, 
also.  In  re  Commercial  Bank  Corp.  of  India  and  the  East 
Smith  Flemings  &  Co. 's  Case,  L.  R.  i  Ch.  App.  538. 

It  is  to  be  observed  that  the  jury  returned  a  verdict  for  the 
plaintiff,  and  they  must  be  taken  to  have  found  that  he  was 
solvent,  according  to  the  usual  meaning  of  that  term  (Thomp- 
son V.  Thompson,  4  Cush.  127;  Lee  v.  Kilburn,  3  Gray,  594; 
Peabody  v.  Knapp,  153  Mass.  242,  26  N.  E.  696),  at  the  time 
when  his  checks  were  dishonored. 

Exceptions  overruled. 
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Logan  v.  United  States. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  2,  igoj^.) 
[123  Fed.  Rep.  291.1 

Forgery  of  National  Bank  Notes — Signing  Fictitious  Names. 

The  unauthorized  signing'  of  names  to  notes  of  a  national  bank,  pur- 
porting to  be  those  of  the  president  and  cashier,  constitutes  the  crime 
of  forging  such  notes,  under  Rev.  St.  g  5415  [U.  S.  Comp.  St.  1901,  p. 
3662],  whether  the  names  so  signed  are  in  fact  those  of  the  president 
and  cashier  or  of  fictitious  persons. 
Same — Effect  of  Statute  Making  Forged  Notes  Redeemable. 

The  fact  that  national  bank  notes  to  which  the  signatures  have  been 
forged,  and  which  have  been  put  in  circulation,  are  made  redeemable 
by  Act  July  28,  1892,  27  Stat.  322.  c.  317  [Comp.  St.  1901,  p.  3491],  does 
not  relieve  one  who  forges  the  names  of  the  president  and  cashier  of 
a  national  bank  to  genuine  but  unsigned  notes  from  the  crime  of 
forging  such  notes,  as  defined  'in  Rev.  St.  §  5415  [U.  S.  Comp.  St. 
1901,  p.  3662]. 

Same — Duplication  of  Offense.  • 

Two  offenses   cannot   be   created   out   of   the    same   criminal  act  by 
charging  the   defendant  in   one  count   with  having   forged    a   national 
bank  note,  and   in  another   count    with  having    forged   the  signatures 
to  the  same  note. 
Same — Keeping  in  Possession  with  Intent  to  Pass — Separate  Offenses. 

Under  Rev.  St.  §  5431  [U.  S.  Comp.  St.  1901,  p.  3671],  which  makes 
it  a  crime  for  any  person  to  keep  in  possession,  with  intent  to  pass, 
any  forged  obligation  of  the  United  States,  a  defendant  may  be  con- 
victed of  a  separate  oftense  for  each  one  of  such  obligations  he  keeps 
in  possession  with  intent  to  pass. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

RICHARDS,  Circuit  Judge.  The  plaintiff  in  error  was 
convicted,  on  10  separate  counts,  of  forging  and  of  passing 
forged  national  bank  notes,  under  section  541c;  of  the  Re- 
vised Statutes  [U.  S.  Comp.  St.  1901,  p.  3662],  and  of  keeping 
forged  national  bank  notes  in  his  possession  with  intent  to 
pass  them,  under  section  5431  [U.  S.  Comp.  St.  1901,  p. 
3671].  On  each  of  8  of  the  counts  he  was  sentenced  to  be 
imprisoned  at  hard  labor  for  15  years,  the  sentences  to  run 
concurrently,  and  on  each  of  the  other  2  counts  he  was  sen- 
tenced to  be  imprisoned  for  5  years,  the  sentences  to  run  con- 
currently, and  to  begin  at  the  expiration  of  the  15  years' 
sentence. 

There  are  many  assignments   of   error,  but    those  we  deem 


632  FORGERY  [vol  V 

Log^an  V.  United  States 

worthy  of  notice  are  addressed,  first,  to  the  question  whether, 
under  the  admitted  facts,  the  national  bank  notes  involved 
were  forged,  within  the  meaning  of  the  statute;  and,  second, 
to  the  question  whether  the  defendant  below  was  sentenced, 
and  therefore  punished    more  than  once  for  the  same  offense. 

I.  The  national  bank  notes  which  the  plaintiff  in  error, 
Logan,  was  convicted  of  having  forged,  kept,  and  passed, 
were  genuine  but  incomplete  notes,  being  part  of  a  lot  of 
$40,000  of  unsigned  notes,  shipped  by  the  Comptroller  of  the 
Currency  in  June,  1901,  to  the  National  Bank  of  Montana,  at 
Helena,  and  stolen  in  transit  at  a  point  on  the  Great  Northern 
Railroad  near  Wagner,  Mont.,  from  the  express  company,  by  a 
band  of  train  robbers  of  which  Logan  was  the  leader.  Sub- 
sequently the  signatures  of  fictitious  persons  as  president  and 
cashier  of  the  bank  were  signed  to  the  notes,  some  of  which 
were  passed  and  others  found  in  possession  of  the  defendant 
below. 

The  fact  that  the  names  signed  as  president  and  cashier 
were  fictitious  is  of  no  importance.  The  public  cannot  be 
presumed  to  know  who  are  president  and  cashier  of  each 
national  bank  at  the  time  each  issue  of  its  notes  is  put  in  cir- 
culation. The  public  mischief  is  the  same  whether  the  names 
forged  are  those  of  the  genuine  officers  or  of  fictitious  per- 
sons.    U.  S.  V.  Turner,  7  Pet.  132,  8  L.  Ed,  633. 

But  it  is  contended  that  the  forging  of  the  signatures  of  the 
president  or  vice  president  and  cashier  to  a  genuine  but 
unsigned  national  bank  note  cannot  constitute  the  crime  of 
forgery,  under  section  5415,  since  the  passage  of  the  act  of  July 
28,  1892,  27  Stat.  322,  c.  317  [U.  S.  Comp.  St.  1901,  p.  3491], 
because  such  note  is  now,  by  force  of  the  express  provisions 
of  this  act,  redeemable  as  other  national  bank  notes,  and 
therefore  no  one  can  be  defrauded  by  the  fictitious  signatures. 

The  act  of  July  28,  1892,  provides  as  follows: 

"That  the  provisions  of  the  Revised  Statutes  of  the  United 
States,  providing  for  the  redemption  of  national  bank  notes 
shall  apply  to  all  national  bank  notes  that  have  been  or  may 
be  issued  to,  or  received  by  any  national  bank,  notwithstand- 
ing such  notes  may  have  been  lost  by  or  stolen  from  the  bank 
and  put  in  circulation  without  the  signature  or  upon  the 
forged  signature  of  the  president  or  vice  president  and 
cashier.." 

It  is  to  be  observed  that  this  is  a  provision  for  the  redemp- 
tion and  not  the  circulation  of  lost  or  stolen  national  bank 
notes,  whether  put  in  circulation  unsigned  or  upon  forged 
signatures.  It  applies  the  redemption  provisions  of  the  gen- 
eral law  to  these  notes,  but  leaves  the  circulation  provisions 
as  they  are.  The  conditions  of  the  statutes  m.ust  still  be  com- 
plied with  before  a  national  bank  can  lawfully  issue  its  notes 
and  put  them  in  circulation  as   money.     Thus,    section  5172, 
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Rev.  St.,  being  section  22  of  the  act  of  June  3,  1864,  13  Stat. 
105  [U.  S.  Comp.  St.  1901,  p.  3477],  requires  that  national 
bank  notes  "shall  also  express  upon  their  face  the  promise  of 
the  association  receiving  the  same  to  pay  on  demand,  attested 
by  the  signatures  of  the  president  or  vice-president  and 
cashier";  and  section  5182,  being  section  23  of  the  act  of 
June  3,  1864,  13  Stat.  106,  c.  106  [U.  S.  Comp.  St.  1901,  p. 
3481],  provides  that  "after  any  association  receiving  circulat- 
ing notes  under  this  title,  has  caused  its  promise  to  pay  such 
notes  on  demand  to  be  signed  by  the  president  or  vice 
president  and  cashier  thereof,  in  such  manner  as  to  make 
them  obligatory  promissory  notes  payable  on  demand,  at  its 
place  of  business,  such  association  may  issue  and  circulate  the 
sam.e  as  money."  So  it  is  only  "after"  having  caused  the 
notes  to  be  signed  by  its  president  or  vice  president  and 
cashier  that  the  association  is  authorized  to  "issue  and  cir- 
culate the  same  as  money." 

The  purpose  of  forging  the  signatures  is  therefore  apparent. 
It  was  to  give  the  notes  the  semblance  of  having  been  issued 
and  put  in  circulation  by  the  bank,  for  the  law  requires  the 
bank  to  have  the  notes  signed  before  issuing  them.  The 
forging  of  the  signatures  for  this  purpose  came  within  the  in- 
tent and  meaning  of  section  5415,  under  which  the  plaintiff  in 
error  was  convicted,  which  provides  that  "every  person  who 
falsely  makes,  forges,  or  counterfeits  *  *  *  any  note  in 
imitation  of,  or  purporting  to  be  an  imitation  of,  the  cir- 
culating notes  issued  by  any  banking  association,  *  *  * 
authorized  and  acting  under  the  laws  of  the  United  States, 
*  *  *  shall  be  imprisoned,"  etc.  The  forgery  denounced 
by  this  section  is  "that  of  the  circulating  notes  issued  by  any 
banking  association."  The  signatures  falsely  signed  were 
forged  to  induce  persons  to  believe  that  the  notes  had  been 
issued  by  a  national  bank  and  were  in  circulation. 

It  is  not  true  that,  because  these  forged  notes  are  redeema- 
ble, therefore  no  one  is  or  can  be  defrauded.  Obviously, 
whoever  is  charged  with  their  redemption  is  defrauded  by  the 
act  of  putting  them  in  circulation.  If  the  bank,  then  the 
bank;  if  the  government,  then  the  government.  And  it  was 
to  effect  the  fraud  of  making  them  redeemable  that  the  forgery 
was  committed.  But  the  innocent  holder  is  also  defrauded, 
because  he  had  been  deceived  into  taking  a  note,  not  lawfully 
signed  or  issued,  but  stolen,  forged,  and  illegally  put  in  cir- 
culation, which  is  not  part  of  the  lawful  money  of  the  United 
States.  The  fact  that  the  statute  makes  such  a  note  redeema- 
ble does  not  constitute  it  the  equivalent  of  a  lawfully  issued 
circulating  note. 

2.  Under  the  first  and  tenth  counts,  the  defendant  below 
was  twice  convicted  of  the  same  act  of  forgery,  the  forgery 
charged  in  the  first  count  being  of  the  note,  and  in  the   tenth 
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of  the  signatures  to  the  note.  The  same  thing  is  true  with 
respect  to  the  second  and  eleventh  counts  and  third  and 
twelfth  counts.  Under  the  thirteenth  count  he  was  convicted 
of  passing  a  note  charged  as  forged,  and  under  the  fourteenth 
of  passing  the  same  note,  the  signatures  being  charged  as 
forged.  These  double  convictions  were  not,  in  our  opinion, 
proper.  The  crime  could  not  be  doubled  by  changing  the 
method  of  charging  it.  The  act  of  forging  a  certain  note  was 
one  offense;  it  could  not  be  duplicated  by  charging  in  one^ 
count  that  the  note  was  forged  and  in  another  that  the  signa- 
tures were  forged.  The  same  thing  is  true  of  passing  a  forged 
note.  Two  offenses  cannot  be  created  by  charging  in  one 
count  that  the  note  was  forged  and  in  another  that  the  signa- 
tures to  it  were  forged.  For  these  reasons  we  are  of  the  opin- 
ion that  the  judgments  upon  the  tenth,  eleventh,  twelfth,  and 
fourteenth  counts  ought  not  to  stand. 

The  contention  that  the  defendant  below  could  not  prop- 
erly be  convicted  under  the  fifteenth  count  of  keeping  in  his 
possession  a  certain  forged  note  with  intent  to  pass  it,  and 
under  the  sixteenth  count  of  keeping  in  his  possession  another 
forged  note  with  intent  to  pass  it — in  other  words,  that  the 
keeping  of  two  separate  forged  notes  in  his  possession  with 
intent  to  pass  them  was  one  act — does  not  appeal  to  us  as 
well  founded.  The  keeping,  just  as  the  making  and  the  pass- 
ing, of  each  forged  note,  is,  or  may  be  treated  as,  a  separate 
and  distinct  offense. 

In  view  of  what  we  have  said,  the  judgments  upon  the 
tenth,  eleventh,  twelfth,  and  fourteenth  counts  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  arrest  the 
judgment  upon  these  counts.  The  judgment  below,  so  far  as 
it  relates  to  the  first,  second,  third,  thirteenth,  fifteenth,  and 
sixteenth  counts,  is  affirmed.  Blitz  v.  United  States,  153  U. 
S.  308,  318,  14  Sup.  Ct.  924,  38  L.  Ed.  725. 
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Brown  et  ux.  v.  Schintz  et  al. 

{Supreme  Court  of  Illinois,  April  24,  /90J.) 

[67  N.  E.  Rep.  172.] 

Appeal — Transcript  of  Evidence. 

Where  a  certificate  attached  to  the  transcript  of  evidence  certified  that 
the  evidence  "tended  to  show  the  following'  facts,"  etc.,  such  certificate 
was  sufficient  to  raise  legal  questions  on  appeal. 
Checks — Presantment — Negligence — Discharge  of  indorser. 

Where  a  property  owner  delivered  two  checks  of  a  third  person  to  his 
building-  contractors,  to  be  applied  on  the  contract  price,  and  they  in- 
dorsed the  checks  to  subcontractors,  who  failed  to  present  the  same  for 
payment  on  the  same  or  the  succeeding-  day  on  which  they  were  received, 
during  which  the  maker  had  sufficient  funds  in  the  bank  on  which  the 
checks  were  drawn  to  pay  the  same,  but,  by  reason  of  the  maker's  as- 
signment for  the  benefit  of  creditors  before  the  checks  were  presented, 
the  bank  rfefused  to  pay  the  same,  the  property  owner  was  discharged 
from  liability  as  indorser  of  the  checks,  wiiich  constituted  a  valid  pay- 
ment on  the  contract. 
Same — Same — Same — Same — Assignment — Mortgage  -Foreclosure. 

S.  agreed  to  loan  defendant  certain  money  with  which  to  construct 
a  building,  and  deeds  of  trust  to  S.  as  trustee  were  executed  under  an 
agreement  that  the  money  should  be  advanced  as  the  work  progressed. 
S.  assigned  two  notes  given  for  a  portion  of  the  advancement,  and  de- 
livered his  personal  checks  therefor  to  defendant.  Defendant  imme- 
diately indorsed  the  checks  to  his  contractors,  but,  by  reason  of  the 
failure  of  their  indorsees  to  seasonably  present  the  checks  for  payment, 
payment  was  refused,  for  the  reason  that  S.  had  made  an  assignment 
for  the  benefit  of  his  creditors,  though,  at  the  time  the  checks  were  pre- 
sented, S.  had  a  sufficient  deposit  to  pay  the  same  :  held,  that  since, 
as  between  defendant  and  the  contractors  to  whom  the  checks  were  in- 
dorsed, they  constituted  absolute  payment  of  defendant's  debt  to  the 
amount  thereof,  they  also  constituted,  as  between  defendant  and  the 
holders  of  the  notes,  a  payment  pro  tanto  of  the  consideration  for 
the  deed  of  trust,  which  the  holders  of  the  notes  were  entitled  to  enforce 
by  foreclosure. 
Waiver. 

Where  checks  delivered  to  defendant  as  part  of  a  loan  were  imme- 
diately indorsed  by  him  to  building  contractors,  but  were  not  paid,  by 
reason  of  such  contractor's  failure  to  present  the  same  within  a  reason- 
able time,  during  which  the  maker  failed,  and,  in  an  action  against 
defendant  to  foreclose  a  deed  of  trust  for  the  amount  of  the  checks, 
there  was  no  evidence  that  they  had  at  any  time  been  tendered  back  to 
defendant  by  'nis  indorsees,  or  that  he  had  attempted  to  surrender  them 
for  cancellation,  the  fact  that  the  checks  were  introduced  in  evidence 
to  prove  the  indebtedness  of  defendant,  and  to  disprove  the  existence 
of  a  mechanic's  lien  in  favor  of  one  of  the  indorsees,  did  not  justify  a 
finding  that  the  checks  were  not  outstanding,  and  that  defendant,  by 
producing  the  same,  had  waived  his  right  to  insist  that  the  indorsement 
thereof  to  his  contractors  constituted  a  valid  payment. 
Checks — Assignment  of  Deposit.* 

The  execution  and  delivery  of  a  check  on  a  bank  deposit  operates  as 

*See  note,  1  Bank.  Cas.  192. 
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an  assignment  of  so  much  of  the  deposit  as  is  called  for  by  the  check, 
and  when  the  check  is  presented  for  payment  the  bank  is  absolutely 
liable  to  pay  the  same  if  the  drawer's  funds  in  its  hands  at  the  time  of 
presentment  are  sufficient  for  that  purpose. 
Magruder,  C.  J.,  dissenting. 

Error  to  Appellate  Court,  First  District. 

Action  by  Theodore  H.  Schintz,  trustee,  and  others, 
against  Thomas  Brown  and  others,  for  the  foreclosure  of  cer- 
tain trust  deeds.  From  a  judgment  in  favor  of  defendants 
Huber  and  Mann,  affirmed  by  the  Appellate  Court  (98  111. 
App.  452,  459),  defendant  Brown  and  wife  bring  error. 
Affirmed. 

George  Wheatman  and  William  Boulton,  copartners,  and 
John  Beaubien,  filed  their  petition  in  the  circuit  court  of 
Cook  county  on  August  9,  1897,  to  enforce  a  subcontractor's 
lien  on  lot  45,  block  i,  etc.,  in  the  city  of  Chicago.  The 
defendants  were  Thomas  Brown,  the  owner  and  occupant  of 
said  lot,  and  Elizabeth  Brown,  his  wife,  and  Theodore  H. 
Schintz,  trustee  in  two  trust  deeds  executed  to  him  by  Brown 
and  wife  to  secure  two  notes,  one  for  $2,500  and  the  other  for 
$700,  payable  to  Schintz;  the  first  having  been  assigned  by 
him  to  Jacob  Huber,  and  the  second  to  Nicholas  J.  Mann, 
who  were  likewise  defendants,  together  with  certain  persons 
claiming  mechanics'  liens  upon  the  lot  under  contracts  with 
Brown  for  the  erection  of  a  building  thereon,  and  for  labor 
and  material  for  the  same.  The  interests  of  the  latter  defend- 
ants are  not  involved  in  this  writ  of  error.  Brown  and  wife 
and  Huber  and  Mann  answered,  but  Schintz  was  defaulted. 
Huber  and  Mann,  in  their  answer,  set  up  the  trust  deeds  and 
notes  held  by  them,  respectively,  and  prayed  a  foreclosure 
thereof.  The  cause  was  referred  to  the  master  to  take  testi- 
mony and  report  his  findings,  which  he  did,  to  which  objec- 
tions were  filed  and  oveiruled,  and  the  same  order  to  stand 
as  exceptions  to  said  report.  He  found  against  the  claim  of 
Huber  and  Mann,  and  that  the  petitions,  intervening  petitions, 
cross-petitions,  and  all  answers  claiming  mechanics'  liens  on 
the  premises,  should  be  dismissed  for  want  of  equity.  The 
chancellor  confirm.ed  the  master's  report  as  to  all  mechanic's 
lien  claims,  but  sustained  exceptions  thereto  on  behalf  of 
Huber  and  Mann,  and  entered  a  decree  in  favor  of  the  former 
for  $1,069.73  and  costs,  and  in  favor  of  the  latter  for  $300.84 
and  costs,  both  subject  to  a  receiver's  trust  deed  for  $600. 
Brown  and  wife  alone  prosecuted  an  appeal  to  the  Appellate 
Court  for  the  First  District,  and  the  branch  of  that  court 
affirmed  the  decree  of  the  circuit  court.  To  reverse  that 
judgment  of  affirmance,  this  writ  of  error  has  been    sued  out. 

The  facts  are  undisputed.  Thomas  Brown,  the  owner  of 
the  lot  in  question,  applied  to  Theodore  H.  Schintz  for  a  loan 
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of  $3,200  with  which  to  erect  a  building  on  the  same,  to  be 
secured  by  trust  deeds  upon  the  premises.  Schintz  agreed  to 
make  the  loan,  and  Brown  executed  one  note  for  .152,500  on 
April  26,  1897,  payable  to  his  own  order,  due  in  five  years, 
with  interest  notes  of  $75  each,  due  every  six  months,  and  in- 
dorsed said  several  notes  to  the  defendant  in  error  Jacob 
Huber.  He  and  his  said  wife  also  executed  a  trust  deed 
upon  the  premises  to  Schintz,  as  trustee,  to  secure  these 
notes,  which  was  duly  recorded  April  27,  1897.  On  the  same 
day  he  executed  another  note  for  $700,  with  interest  coupons, 
which  he  indorsed  to  defendant  in  error  Nicholas  J.  Mann, 
and  he  and  his  wife  executed  another  trust  deed  of  the  same 
date  to  Schintz,  trustee,  to  secure  said  last-mentioned  notes, 
conveying  the  same  lot,  which  was  also  duly  recorded  May 
5,  1897.  Schintz  agreed  to  advance  the  money  on  the  loan  as 
the  building  progressed  and  the  mechanics  erecting  the  same 
should  become  entitled  to  payment.  On  July  16,  1897,  he 
made  his  two  personal  checks,  payable  to  the  order  of  Thomas 
Brown,  on  the  Merchants'  Loan  &  Trust  Company,  and 
delivered  the  same  to  him — one  for  $1,075,  which  on  the  same 
day  was  indorsed  by  Brown  to  C.  S.  Mattice  &  Co.,  con- 
tractors on  the  building,  and  by  them  immediately  indorsed 
to  Wheatman  &  Boulton,  subcontractors;  the  other  for  $125, 
which  on  the  same  day  Brown  indorsed  to  C.  S.  Mattice  & 
Co.,  and  they  immediately  indorsed  to  James  Dwyer,  another 
subcontractor.  Neither  of  said  checks  was  presented  to  the 
payee  bank  until  the  19th  day  of  July  following,  at  which 
time  payment  was  refused  because,  as  stated  by  the  bank,  the 
drawer,  Theodore  H.  Schintz,  had  on  that  day  made  an 
assignment  for  the  benefit  of  his  creditors.  He  had  a  balance 
on  deposit  in  the  bank  when  he  made  the  checks,  and  at  the 
close  of  business  hours  on  Saturday,  July  17th,  amounting  to 
about  $2,000  (more  than  enough  to  pay  both  checks) ;  and,  so 
far  as  the  evidence  shows,  that  money  remained  in  the  bank 
at  the  time  of  the  general  assignment  by  Schintz.  The 
Merchants'  Loan  &  Trust  Company  was  located  in,  and 
Schintz  and  all  the  persons  to  whom  the  checks  were  issued 
and  transferred  resided  in,  the  city  of  Chicago.  The  build- 
ing in  progress  of  erection  on  the  lot  was  not  completed  at 
the  time  of  the  general  assignment  by  Schintz,  and,  learning 
of  that  fact,  the  contractors  abandoned  the  work.  A  receiver 
was  then  appointed  for  the  premises,  who  was  authorized  by 
the  court  to  borrow  $600  to  complete  the  building,  which 
order  was  made  by  consent  of  all  the  parties  in  interest;  the 
certificate  of  that  loan  to  be  a  first  lien  upon  the  premises 
and  all  assets  in  the  receiver's  hands,  together  with  the  rents, 
etc.  He  accordingly  borrowed  $600,  executing  a  trust  deed 
to  secure  the  sam.e,  with  which  he  completed  the  building. 
That  trust  deed  is  by  the  final  decree  made  a   superior  lien  to 
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the  trust  deeds  held  by  Huber  and  Mann.  Nothing  was  paid 
upon  the  building  loan  of  $3,200,  unless  the  two  checks  above 
mentioned  amounted  to  such  payment."  The  correctness  of 
the  amounts  found  due  Huber  and  Mann,  if  they  are  entitled 
to  recover,  is  admitted. 

Albion  Gate,  for  plaintiffs  in  error. 

Ives,  Mason  &  Wyman,  for  defendants  in  error. 

WILKIN,  J.  (after  stating  the  facts).  Counsel  for  defend- 
ants in  error  object  that  the  transcript  of  the  record  is  in- 
complete and  insufficient  to  present  the  errors  insisted  upon. 
The  principal  question  raised  in  the  Appellate  Court,  and 
again  in  this  court,  is  whether  the  above-named  checks  con- 
stituted payments  by  Schintz  to  Brown  on  the  $3,200  build- 
ing loan.  The  parts  of  the  record  contained  in  the  transcript 
sufficiently  present  that  question,  and  for  such  purpose  the 
transcript  is  sufficient.  See  authorities  cited  in  the  opinion 
of  the  i\ppellate  Court.  Of  course,  errors  cannot  be  insisted 
upon,  which  the  transcript  fails  to  show.  As  was  said  in 
Bertrand  v.  Taylor,  87  111.  235:  "This  court  cannot  properly 
consider  any  question  arising  upon  the  record  unless  we  have 
a  full  record  before  us,  or  it  is  made  known  to  us  in  some 
approved  manner  that  the  transcript  contains  all  parts  of  the 
record  material  to  the  question  submitted  to  us  for  decision." 
See,  also,  Culver  v.  Schroth,  153  111.  437,  39  N.  E.  115; 
Deimel  v.  Parker,  164  111.  627,  45  N.  E.  966. 

It  is  further  objected  that  the  transcript  is  insufficient  be- 
cause the  certificate  of  evidence  certifies  only  what  the  evi- 
dence tended  to  show.  For  the  purpose  of  raising  legal 
questions,  it  is  sufficient  if  it  appears  from  the  bill  of  excep- 
tions or  certificate  that  the  evidence  tended  to  support  the 
issue.  Costly  v.  McGowan,  174  111.  76,  50  N.  E.  1047;  John- 
son V.  Johnson,  187  111.  86,  58  N.  E.  237. 

On  the  principal  question,  as  above  stated,  the  controversy 
is  between  Brown  and  wife  and  Huber  and  Mann — whether 
or  not  the  decree  in  favor  of  the  latter  is,  under  the  law, 
authorized  by  the  facts.  They  claim  only  the  amount  of  the 
two  checks  mentioned  in  the  foregoing  statement,  amounting 
to  $1,200,  and  interest  to  be  prorated  between  them  according 
to  the  amounts  held  by  them,  respectively,  against  Brown; 
their  contention  and  the  holding  of  the  courts  below  being  that 
such  checks  were  payments,  upon  the  consideration  for  which 
their  trust  deeds  were  given — ^that  is,  an  advancement  to  that 
amount  by  Schintz  upon  the  building  loan.  It  is  conceded 
that,  deriving  their  interest  in  those  trust  deeds  by  assign- 
ment from  Schintz,  they  held  them  subject  to  all  the  infirmi- 
ties to  which  they  would  have  been  subject  in  his  hands. 
The  position  of  counsel  for  plaintiffs  in  error  is  that  under  the 
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facts  the    making   and   delivery   of   said    checks   to    Thomas 
Brown  were  in  no  proper  sense  payments  upon  said  loan,  and  . 
therefore  the   consideration    for   the    notes    and    trust  deeds 
wholly  failed— a  complete  defense  against  the   trust  deeds  in 
the  hands  of  Schintz,  and  consequently  against  his  assignees. 
They  say  these  checks  were   absolutely   worthless.     But  that 
is  not  a  fair  statement  of  their  real    character.     At   the   time 
they  were  drawn  and  delivered  to  Brown,  the  drawer  (Schintz) 
had  funds  on  deposit  sufficient  to  pay  them  in  full,  and  hence 
they  were  at  that  time  perfectly  good.     Although    they    were 
not  actually  paid  to  the    parties   to   whom    Brown    assigned 
them,  that  was  because  the  parties  failed  to  present  them    to 
the  Merchants'  Loan    &  Trust  Company    in   apt   time.     The 
nonpayment  was  attributable  wholly  to  the   negligence  of  the 
holders.     All  parties  agree  that,  the  bank  being   located    and 
all  parties  interested  residing   in   the   same   city,  it   was  the 
duty  of  the  payee  or  his   assignees  (the  same  diligence  being 
required  of  the  assignees   as   of   the   drawee)  to    present   the 
checks  to    the    bank   for  payment  on  the   same   day,  or,  at 
farthest,  the  next  day  after,  they  were  delivered  and  indorsed, 
within  banking  hours,  and  that  the  failure  to  do  so  absolutely 
discharged  the  indorser.  Brown.     Bickford  v.  First  Nat.  Bank, 
42  111.  238,  89   Am.    Dec.   436;  Story   on    Promissory   Notes, 
495;  Strong   V.    King,  35    111.   9,    85    Am.  Dec.  336;  5  Am.  & 
Eng.    Ency.    of   Law  (2d  Ed.)  1042;  2    Daniel  on  Neg.  Inst. 
516;  2  Randolph  on  Com.  Paper,  1103;  Merchants'    Bank  v. 
Spicer,  6  Wend.  443;  Little   v.  Phenix    Bank,  2  Hill  (N.  Y.) 
425;  VeazieBankv.  Winn,  40  Me.  60.     The  maker,  Theodore 
H.  Schintz,  however,  remained  liable  unless  he  suffered  some 
loss  by  reason  of  the  holder's  failure  to  present  them   in   apt 
time.     See  same  authorities.     Brown  received  the  checks  on 
Friday,  July  i6th,  and  immediately  indorsed  them  to  his  con- 
tractors in  payment  of  his  liability  to  them.     They  neglected 
to  present  them  to  the  bank  on  or  before  the  next  day,  Satur- 
day, the  17th,  but  held  them  until  the  following  Monday,  the 
19th,  when  payment  was  refused.     It    is    agreed   that    if  pre- 
sentment had  been  made  on  Saturday  they   would    have  been 
paid  in  full.     Under  this  state  of  facts,  there  can  be  no  doubt 
that  Brown,  as  indorser,    was   discharged    from    all    liability 
upon  them. 

It  is  well  settled  that,  as  between  Brown  and  the  parties  to 
whom  he  indorsed  the  checks,  there  was,  under  the  facts,  an 
absolute  payment  of  his  liability  to  the  indorsees  to  the 
amount  of  $1,200.  Thus  it  is  said  in  Story  on  Promissory 
Notes  (section  104):  "If  a  creditor  accepts  the  note  of  a  third 
person,  or  draft  or  bill,  though  not  in  payment,  he  accepts 
the  duty  of  doing  everything  necessary  to  fix  the  liability 
of  the  parties  to  the  paper."  And  again  (section  117):  "On 
he  other  hand,  the  party  receiving  the  same  is  bound,  under 
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such  circumstances,  to  make  due  presentment  of  the  note, 
and  to  give  due  notice  of  its  dishonor;  otherwise  by  his  laches 
he  makes  the  note  his  own,  and  discharges  the  party  from 
whom  he  received  it  from  any  loss  sustained  thereby."  In  his 
work  on  Bills  of  Exchange  (4th  Ed.,  §  112)  the  same  author 
says:  "The  receipt  of  a  bill  implies  an  undertaking  on  the 
part  of  the  indorsee,  receiver,  or  other  holder,  to  every  other 
party  to  the  bill  who  would  be  bound  to  pay  it,  and  who 
would  be  entitled  to  brine  an  action  on  paying  it,  to  present 
it  in  proper  time  when  necessary  for  acceptance,  and  at 
maturity  for  payment.  A  default  in  any  of  these  respects 
will  discharge  the  party  in  respect  to  whom  there  has  been 
any  default,  and  who  otherwise  would  be  bound  to  pay  the 
same,  from  all  responsibility  on  account  of  the  nonacceptance 
or  nonpayment  of  the  bill,  and  will  operate  as  a  satisfaction 
of  any  debt  or  demand  for  which  it  was  given."  Daniel,  in 
his  work  on  Negotiable  Instruments  (section  1623),  states  the 
rule  as  follows:  "The  receipt  of  a  check,  therefore,  before 
presentment,  if  there  is  no  laches  on  the  part  of  the  holder,  is 
not  payment  of  the  debt  for  which  it  is  delivered.  But  if  the 
party  receiving  it  is  guilty  of  laches  in  presenting  it,  and  the 
bank  in  the  meantime  suspends  payment,  he  thereby  makes  it 
his  own,  and  it  shall  operate  as  payment  of  his  debt;  the 
drawer  having  funds  in  the  bank  at  the  time  of  drawing  the 
check,  and  not  having  withdrawn  them."  See,  also,  3 
Randolph  on  Com.  Paper,  1562. 

This  controversy,  as  before  said,  is  between  Brown  and 
wife  and  Huber  and  Mann.  The  assignees  of  the  checks  are 
not  parties  to  this  writ  of  error,  and  their  rights  are  in  no 
way  involved.  Brown  received  the  checks  in  part  payment 
upon  his  contract  with  Schintz  to  furnish  the  money  for  the 
building,  in  consideration  of  which  his  notes  and  trust  deeds 
were  executed.  He  paid  them  on  his  liability  to  his  con- 
tractors under  circumstances  which  made  that  payment  abso- 
lute, and  legally  discharged  him,  to  that  extent,  from  all 
further  liability  upon  that  indebtedness.  How  can  he,  then, 
be  heard  to  say  he  received  no  part  of  the  consideration  for 
which  his  notes  and  trust  deeds  were  executed.'' 

It  is  claimed  by  counsel  for  plaintiffs  in  error  that  the 
holders  of  the  checks  produced  them  before  the  master,  who 
returned  them  into  court  with  his  report;  and  they  say  they 
are  not  outstanding,  and  will  be  treated  as  canceled,  within 
the  rule  announced  in  Heartt  v.  Rhodes,  66  111.  351.  Asa 
matter  of  fact,  the  record  shows  that  the  one  for  $1,075, 
assigned  to  Wheatman  &  Boulton,  was  offered  in  evidence  on 
behalf  of  Huber  and  Mann,  and  the  one  for  $125,  assigned  to 
Dwyer,  was  introduced  by  Brown.  We  find  nothing  what- 
ever in  the  record  tending  to  show  that  they  were  at  any  time 
tendered  back  to  Brown    by   his   indorsees,    or   that    he   had, 
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authority  or  at  any  time  attempted  to  surrender  them  to  be 
canceled.  The  larger  one  was  offered  in  evidence  to  prove 
the  indebtedness  claimed  by  Huber  against  Brown,  and  the 
smaller  one  to  disprove  the  existence  of  a  mechanic's  lien  in 
favor  of  Dwyer.  If  Brown  had  waived  his  legal  right  to  in- 
sist upon  the  payment  to  his  contractors,  and  taken  up  the 
checks  and  brought  them  into  court,  offering  to  surrender 
them,  the  case  of  Heartt  v.  Rhodes,  supra,  might  have  some 
application,  in  principle,  to  the  case  at  bar,  but  in  Brown's 
present  attitude  it  has  no  application  whatever. 

We  are  unable  to  see,  from  the  facts  before  us  concerning 
the  assignment  by  Schintz  for  the  benefit  of  his  creditors 
(there  being  an  absence  of  proof  as  to  what,  if  anything,  had 
been  done  under  that  assignment  at  the  time  the  checks  were 
presented  for  payment,  or  since),  why  the  holders  could  not 
have  compelled  the  bank  to  pay  them,  or  at  least  maintained 
a  preferred  claim  against  the  estate  of  Schintz  in  the  hands 
of  his  assignee.  The  checks  operated  as  an  assignment  of  so 
much  of  the  deposit  of  Schintz  in  the  Merchants'  Loan  & 
Trust  Company  as  they  called  for,  to  Brown  and  his 
assignees;  and  when  they  were  presented  to  the  bank  it  be- 
came liable  to  pay  them,  provided  Schintz  had  funds  to  that 
amount  in  its  hands  subject  to  his  check  at  the  time  they 
were  presented,  Munn  v.  Burch,  25  111.  35;  Brown  v.  Leckie, 
43  111.  4Q7;  Wyman  v.  Ft.  DeartDorn  Nat.  Bank,  181  111.  279, 
54  N.  E.  946,  48  L.  R.  A.  565.  72  Am.  St.  Rep.  259,  and  cases 
cited.  The  failure  to  present  them  for  payment  within  a 
reasonable  time,  as  above  stated,  did  not  relieve  the  bank 
from  the  duty  of  paying  them,  provided  there  were  funds  to 
the  credit  of  Schintz,  when  they  were  presented,  sufficient  to 
pay  them.  The  bank  refused  to  pay  them,  not  because  any 
part  of  the  $2,000  on  deposit  with  it  had  been  drawn  out,  or 
checks  drawn  against  it  which  had  been  previously  presented, 
but  simply  because  Schintz  had  made  an  assignment  for  the 
benefit  of  his  creditors.  It  is  said  by  Mr.  Daniel  in  his  work 
on  Negotiable  Instruments  (volume  2,  p.  558):  "We  have 
seen  already  that  a  check  operates  as  an  assignment  of  the 
fund  on  which  it  is  drawn,  pro  tanto,  from  the  very  time  it  is 
drawn  and  delivered,  as  between  the  drawer  and  the  payee 
or  holder;  and,  secondly,  that  the  assignment  binds  the  bank 
as  soon  as  the  check  is  presented;  thirdly,  that  as  between 
the  drawer  and  holder,  on  the  one  part,  and  a  party  claiming 
under  a  subsequent  assignment,  on  the  other,  that  if  the 
latter  holds  a  check,  also,  and  first  presents  it,  he  thereby 
acquires  priority  over  the  check  not  previously  presented. 
And  any  subsequent  assignee  to  whom  the  bank  had  assented 
to  pay  the  amount  would  in  like  manner  acquire  priority,  as 
the  bank  would  be  bound  to  pay  him  in  preference  to  the 
prior  checkholder  who  had  not  presented  the  check.  But  if 
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the  checks  were  presented  before  any  subsequent  assignee  had 
obtained  the  assent  of  the  bank,  and  thus  brought  it  in  privity 
of  contract  with  it,  we  should  say  that  by  such  presentment 
the  checkholder  acquired  priority,  for  the  reasons  that  have 
been  heretofore  considered ;  and  therefore  a  general  assign- 
ment for  the  benefit  of  creditors  would  not  defeat  the  check- 
holder  although  he  had  not  presented  the  check."  Citing 
Roberts  v.  Austin,  26  Iowa,  327,  96  Am.  Dec.  146.  This 
doctrine  would  seem  to  be  consistent  with  our  decisions.  But 
however  that  may  be,  it  cannot  be  said,  on  the  evidence  in 
this  record,  that  the  checks  are  wholly  worthless,  or  in  fact 
that  they  are  not  worth  their  face  value,  either  against  the 
bank  or  the  assignee  of  Schintz,  even  in  the  hands  of  the 
assignees  of  Brown.  Certainly,  Brown  having  received  and 
retained  the  full  face  value  of  them,  he  cannot  be  heard  to 
say  they  are  without  value,  and  he  alone  is  here  seeking  to 
have  them  so  declared. 

Counsel  for  plaintiffs  in  error  say  that  defendants  in  error 
are  attempting  to  receive  something  for  nothing.  It  is  not 
denied  that  they  paid  in  money  not  only  the  $1,200  which 
they  are  seeking  to  recover  for  the  notes  and  trust  deeds,  but 
the  full  consideration  named  therein— $3,200.  Thomas 
Brown  is  in  fact  the  party  who  seeks  to  avoid  all  liability  on 
his  notes  and  trust  deeds,  notwithstanding  he  had  received 
the  full  benefit  of  the  amount  of  said  checks. 

Some  of  the  other  alleged  errors  are  not  properly  raised  by 
the  transcript,  but  they,  with  all  others  insisted  upon,  are 
properly    disposed  of  by  the  opinion  of  the   Appellate  Court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 

MAGRUDER,  C.  J.  (dissenting).  The  controversy  in 
this  case  is  between  Thomas  Brown,  the  owner  of  the 
premises  in  question,  and  Jacob  Huber  and  Nicholas  J.  Mann, 
the  holders  of  the  notes  and  trust  deeds  executed  by  Brown 
and  his  wife  to  Theodore  H.  Schintz,  trustee.  Defendants 
in  error  Huber  and  Mann  are  seeking  to  enforce  their  trust 
deeds  against  the  premises  owned  by  Brown  for  the  amount 
of  the  checks  executed  by  Schintz  to  Brown  on  Friday,  July 
16,  1897;  one  of  the  checks  having  been  for  $1,075,  and  the 
other  for  $125,  aggregating  $1,200.  Mann  and  Huber  con- 
cede that  they  are  only  entitled  to  liens,  if  they  are  entitled 
to  any  at  all,  undei  their  trust  deeds,  for  said  sum  of  $1,200, 
in  the  proportions  in  favor  of  Huber  of  25-32,  and  in  favor  of 
Mann  of  7-32,  together  with  interest  and  costs. 

Substantially  the  only  question  involved  in  the  case  is 
whether  said  checks  constituted  a  payment,  or  a  passing  of 
the  consideration  upon  the  building  loan,  to  the  extent  of 
$1,200,  from  Schintz  to  Brown. 
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The  checks  in  question  were  not  executed  by  Huber  and 
Mann,  but  by  Theodore  H.  Schintz.  Huber  and  Mann,  how- 
ever, are  seeking  to  enforce  the  trust  deeds  in  question 
against  the  property  of  Brown  to  the  amount  of  the  checks  so 
executed  by  Schintz.  It  follows  that  Huber  and  Mann  are 
either  seeking  to  enforce  the  trust  deeds  for  Schintz,  who 
gave  the  checks,  or  that  Schintz  held  money  belonging  to 
Huber  and  Mann,  for  which  he  gave  the  checks.  The  notes 
executed  by  Brown  were  payable  to  his  own  order,  and  were 
sold  by  Schintz  to  Huber  and  Mann.  The  notes  were  dated 
April  26,  1897,  and  the  checks  were  not  given  or  dated  until 
July  16,  1897.  As  defendants  in  error  Huber  and  Mann  are 
seeking  to  enforce  securities  for  checks  given  by  Schintz, 
this  case  must  be  treated  the  same  as  though  Schintz,  and 
not  either  Huber  or  Mann,  is  the  party  seeking  relief. 

It  is  conceded  that  Wheatman  &  Boulton  and  Dwyer,  the 
holders  of  the  checks,  received  no  money  upon  them  from  the 
Merchants'  Loan  &  Trust  Company,  the  bank  upon  which 
the  checks  were  drawn,  and  yet  it  is  contended  that  the 
defendants  in  error  Huber  and  Mann  must  be  regarded  as 
having  paid  to  Thomas  Brown  the  amounts  represented  by 
the  checks.  When  the  checks  were  handed  to  Brown,  he 
indorsed  them  and  delivered  them  to  Mattice  &  Co.,  the  con- 
tractors upon  his  building.  Mattice  &  Co.  indorsed  the  checks 
and  delivered  them  to  certain  subcontractors,  who  presented 
them  for  payment  without  succeeding  in  getting  payment 
thereof. 

The  first  legal  proposition  advanced  by  defendants  in  error 
is  that  the  subcontractors  did  not  present  the  checks  within  a 
reasonable  time,  or  within  the  time  within  which  the  law  re- 
quires them  to  be  presented,  and  that  therefore  Thomas 
Brown,  as  indorser  of  the  checks,  was  released  from  his 
liability  as  such  indorser.  Undoubtedly,  where  all  the  par- 
ties to  a  check,  and  the  bank  upon  which  it  is  drawn,  reside 
or  are  located  in  the  same  town  or  city,  the  payee  or  indorsee 
has  until  the  close  of  banking  hours  the  next  day  to  present 
the  check  for  payment,  and  if  it  is  not  so  presented  the  in- 
dorser is  absolutely  discharged.  Bickford  v.  First  Nat.  Bank, 
42  111.  238,  89  Am.  Dec.  436;  Strong  v.  King,  35  111.  9,  85  Am. 
Dec.  336;  Story  on  Promissory  Notes  (7th  Ed.)  §  495;  Little 
v.  Phenix  Bank,  2  Hill  (N.  Y.)425;  Merchants'  Bank  v. 
Spicer,  6  Wend.  443;  Veazie  Bank  v.  Winn,  40  Me.  60.  The 
general  doctrine  is  embodied  in  the  following  statement:  "It 
is  well  settled  that,  where  the  person  receiving  the  check  and 
the  banker  on  whom  it  is  drawn  are  in  the  same  place,  in 
the  absence  of  special  circumstances  it  must  be  presented  for 
payment  the  same  day,  or  at  least  the  day  after,  it  is  re- 
ceived. *  *  *  If  presentment  be  not  made  within  a  rea- 
sonable time,  and  notice  of  dishonor  be  given,  the  indorser  is 
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absolutely   discharged."     5    Am.    &     Eng.    Ency.     of     Law 
(2d  Ed.)  pp.  1042,  1045. 

In  the  case  at  bar  the  checks  were  received  by  Brown  and 
by  the  indorsees  above  named  upon  Friday,  July  16,  1897;  but 
the  holders  of  them  did  not  present  them  upon  the  next  day,^ 
to  wit,  Saturday,  July  17,  1897,  but  waited  until  Monday, 
July  19,  1897,  and  presented  them  upon  the  latter  day.  Pay- 
ment was  refused  because  the  drawer,  Schintz,  had,  before 
the  presentation  of  the  checks  by  the  holders  thereof,  made 
an  assignment  for  the  benefit  of  his  creditors,  and  notice  of 
such  assignment  had  been  communicated  to  the  bank  upon 
which  the  checks  were  drawn.  Under  the  authorities  above 
referred  to,  the  holders  of  the  checks  were  guilty  of  laches  in 
not  having  presented  them  for  payment  during  banking  hours 
on  Saturday,  July  17,  1897.  If  they  had  been  presented  upon 
the  latter  day,  they  would  have  been  paid.  The  effect  of  this 
laches  may  have  been,  as  is  contended  by  the  defendants  in 
error,  to  release  Thomas  Brown  as  indorser  upon  the  checks. 

While  it  may  be  true,  however,  that  Thomas  Brown,  as  in- 
dorser upon  the  checks,  was  released  from  liability  as  such 
indorser  in  case  suit  or  suits  had  been  brought  against  him 
upon  the  checks,  it  is  not  true  that  on  account  of  such  delay 
in  the  presentation  of  the  checks,  and  on  account  of  the  re- 
fusal of  the  bank  to  pay  the  same,  Schintz,  the  drawer  of  the 
checks,  was  released  from  his  liability  to  the  holders  thereof. 
"Although  there  is  no  difference  in  the  degree  of  diligence  re- 
quired in  the  case  of  bills  of  exchange  and  checks,  yet  they 
differ  in  respect  to  the  legal  consequences  of  negligence  and 
delay  in  presentment,  for  in  the  case  of  checks  the  drawer  is 
not  discharged  by  the  delay  or  negligence  in  presentment 
unless  he  has  suffered  loss  thereby,  as  by  the  failure  of  the 
bank,  and  then  he  is  only  discharged  pro  tanto. "  5  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  1044;  Bickford  v.  First  Nat. 
Bank,  supra;  Story  on  Promissory  Notes  (7th  Ed.)  §  492; 
Stevens  V.  Park,  73  III.  387;  Strong  v.  King,  supra.  Story, 
in  his  work  on  Promissory  Notes  (2d  Ed.,  §  492),  says:  "In 
case  of  a  check  the  drawer  is  treated  as  in  some  sort  the  prin- 
cipal debtor,  and  he  is  not  discharged  by  any  laches  of  the 
holder  in  not  making  due  presentment  thereof,  or  in  not  giv- 
ing him  notice  of  the  dishonor,  unless  he  has  suffered  some 
loss  or  injury  thereby,  and  then  only  pro  tanto."  In  Stevens 
V.  Park,  supra,  we  said:  "The  only  question  discussed  in  the 
present  case  is,  was  the  burden  on  the  holder  of  the  bank 
check  of  showing  that  no  damage  had  accrued  to  the  drawer 
by  his  omission  to  give  notice  of  the  nonpayment  of  the 
check. ^  *  *  *  As  between  the  holder  and  the  drawer,  a 
demand  at  any  time  before  suit  brought,  is  sufficient,  unless 
it  appears  that  the  drawee  has  failed,  or  the  drawer  has  in 
some  other  manner  sustained  injury  by  the   delay." 
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In  the  case  at  bar,  Schintz,  the  drawer  of  the  checks, 
suffered  no  injury  by  the  delay  in  the  presentation  of  the 
checks.  Indeed,  it  was  his  own  fault  that  the  checks,  when 
presented  to  the  bank  upon  which  they  were  drawn,  were 
not  paid,  because  he  made  an  assignment  for  the  benefit  of 
his  creditors,  and  thereby  performed  the  act  which  led  to  the 
refusal  of  payment  by  the  bank.  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  7  Sup.  Ct.  644,  30  L.  Ed.  704.  Therefore  it 
may  be  true,  as  is  contended  by  counsel  for  defendants  in 
error,  that  Schintz  is  still  liable  as  drawer  of  these  checks  to 
the  holders  thereof,  notwithstanding  the  delay  in  their  pres- 
entation for  payment.  Defendants  in  error  contend  that  in 
some  way  they  are  still  liable  to  pay  these  checks,  because 
Schintz  is  liable.  They  reason  that  because  Schintz  or  they 
themselves  may  at  some  time  be  sued  upon  the  checks,  as 
drawers  thereof,  and  be  compelled  to  pay  the  same,  therefore 
they  are  entitled  to  foreclose  their  trust  deeds  to  the  extent  of 
the  amounts  for  which  the  checks  were  drawn,  upon  the 
theory  that  such  checks  were  payments  of  so  much  money 
upon  the  building  loan  to  Thomas  Brown.  Whatever  force, 
if  any,  there  might  be  in  this  contention  under  other  circum- 
stances, it  has  no  force  under  the  facts  of  this  case,  as  shown 
by  the  record.  It  appears  that,  upon  the  taking  of  the  testi- 
mony before  the  master,  the  checks  were  introduced  in  evi- 
dence, and  surrendered,  and  filed  as  exhibits,  and  left  with 
the  master,  and  returned  inio  court,  and  are  now  in  the 
custody  of  the  court,  and  beyond  the  control  of  the  holders 
thereof.  In  view  of  this  fact,  Schintz,  the  drawer  of  the 
checks,  cannot  hereafter  be  held  liable  for  the  amount  of 
them.  In  Heartt  v.  Rhodes,  66  111.  351,  where  the  holder  of 
an  accommodation  note  accepted  from  the  payee,  for  whose 
accommodation  the  same  was  executed,  a  check  on  a  bank  for 
the  balance  due  thereon,  and  surrendered  the  same,  it  was 
held  that,  in  the  absence  of  proof  to  the  contrary,  it  would  be 
presumed  the  check  was  taken  as  a  means  to  procure  the 
money  to  pay  the  note,  and  not  as  an  absolute  payment;  and 
in  that  case  we  said  (page  3S3) :  "Objection  is  made  that  a 
recovery  by  the  plaintiff  was  permitted,  while  he  retained  the 
check  of  Dickson,  upon  which  he  may  collect  the  amount  a 
second  time.  We  do  not  consider  such  to  be  the  fact.  The 
check  was  produced  in  court,  and  there  left,  where  it  has 
since  remained  among  the  files  of  the  court.  The  plaintiff's 
deposition  was  taken  in  the  case,  to  which  he  annexed  the 
check,  which  was  returned  into  court  with  the  deposition, 
and  remains  there  as  a  part  of  it.  The  production  of  the 
check  was  in  no  wise  essential  to  the  making  out  of  the  plain- 
tiff's case,  and  we  may  consider  that  it  was  annexed  to  and 
returned  with  the  deposition,  for  the  purpose  of  being  sur- 
rendered or  canceled.     It,  to    be  sure,  was  not  formally   can- 
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celed,  but  we  must  regard  it  as  virtually  so.  It  is  neither  in 
the  plaintiff's  possession  nor  power,  but  in  the  custody  of  the 
court,  and  cannot  be  withdrawn  by  the  plaintiff,  unless  by 
leave  of  the  court.  Such  leave  should  not  be  granted,  and  it 
is  to  be  presumed  the  court  will  not  permit  plaintiff  to  with- 
draw the  check." 

It  is  well  settled  that  the  mere  giving  of  a  negotiable  note, 
or  its  indorsement  to  a  third  person,  does  not  extinguish  the 
original  cause  of  action,  if  the  payee  can  show  that  the  note 
has  been  lost,  or  can  produce  it  on  the  trial  to  be  canceled. 
If  a  note  or  bill  is  lost,  or  can  be  produced  on  the  trial  for 
cancellation,  a  recovery  can  be  had  on  the  original  considera- 
tion. Miller  v.  Lumsden,  i6  111.  i6i ;  Stevens  v.  Bradley,  22 
111.  244;  Heartt  v.  Rhodes,  supra;  McConnell  v.  Stettinius, 
2  Oilman,  707;  Rayburn  v.  Day,  27  111.  46.  It  is  also  well 
settled  that,  where  a  check  is  taken  in  payment  of  a  note  or 
other  debt,  it  will  not  be  regarded  as  an  absolute  payment, 
unless  there  is  a  special  agreement  to  that  effect.  Heartt  v. 
Rhodes,  supra;  Rayburn  v.  Day,  supra;  Bailey  v,  Pardridge, 
134  111.  188,  27  N.  E.  89;  Van  Court  v.  Bushnell,  21  111.  624; 
Paddock  V.  Stout,  121  111.  571,  13  N.  E.  182;  Jackson  v. 
Bailev.  12  111.  159.  Story,  in  his  work  on  Promissory  Notes 
(7th  Ed.,  §  104),  says:  "In  general,  by  our  law,  unless  other- 
wise specially  agreed,  the  taking  of  a  promissory  note  for  a 
pre-existing  debt,  or  a  contemporaneous  consideration,  is 
treated  prima  facie  as  a  conditional  payment  only;  that  is,  as 
payment  only  if  it  is  duly  paid  at  maturity." 

There  is  no  pretense  that  any  agreement  existed  between 
Schintz  or  Huber  and  Mann,  on  the  one  side,  and  Thomas 
Brown,  on  the  other,  that  the  checks  given  to  the  latter 
should  be  regarded  as  an  actual  payment  of  so  much  of  the 
$3,200  agreed  to  be  advanced  to  him  as  a  building  loan,  with- 
out reference  to  whether  the  checks,  when  presented,  should 
be  paid  or  not.  There  being  no  such  agreement,  it  will  be 
presumed  that  each  of  the  checks,  as  was  said  in  Heartt  v. 
Rhodes,  supra,  "was  taken  but  as  the  means  whereby  to  pro- 
cure the  money  for  payment  of  the"  expected  loan  to  the  ex- 
tent of  $1,200.  In  the  absence  of  an  express  agreement  that 
the  checks  should  be  regarded  as  a  payment  of  $1,200  on  the 
loan,  there  was  no  payment,  inasmuch  as  the  bank  refused  to 
honor  the  checks  when  they  were  presented. 

In  some  of  the  cases  already  referred  to,  the  facts  showed 
that  a  check  had  been  given  in  payment  of  a  note,  and  it  was 
held  that  when  the  check  was  surrendered  an  action  for  re- 
covery might  be  had  upon  the  original  note.  Heartt  v. 
Rhodes,  supra.  In  other  cases  the  facts  showed  that  an 
account  existed  by  one  of  the  parties  against  the  other  for 
goods  sold  to  the  latter,  and  the  note  was  given  for  the 
amount  of  the  goods   so  sold;  and  it  was   there   held   that  in 
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case  of  a  surrender  of  the  note  an  action  might  be  had  upon 
the  original  account  for  goods  sold.  But  in  the  case  at  bar 
no  antecedent  debt  existed  between  Ruber  or  Mann  and 
Schintz,  on  the  one  side,  and  Thomas  Brown,  on  the  other. 
Although  notes  for  $3,200  were  executed,  yet  there  was  no 
consideration  for  such  notes,  except  so  far  as  money  might 
be  advanced  to  erect  the  building;  and  no  money  was  ever 
advanced,  nor  anything  that  called  for  money,  except  the  two 
dishonored  checks  above  described.  The  checks  being  sur- 
rendered and  canceled,  there  is  no  prior  or  precedent  obliga- 
tion existing.  In  other  words,  there  was  no  indebtedness 
existing  between  the  parties,  except  such  as  was  represented 
by  the  checks  themselves;  and  therefore  when  the  checks 
were  surrendered,  as  was  done  in  this  case,  there  was  no 
obligation  of  any  kind  remaining  as  against  the  defendants  in 
error  Ruber  and  Mann.  In  view  of  these  considerations,  it 
certainly  is  unjust  to  allow  these  defendants  in  error  to  fore- 
close these  trust  deeds  against  Thomas  Brown  to  the  extent 
of  $1,200.  It  is  an  attempt  to  get  something  for  nothing. 
Brown  received  nothing  from  defendants  in  error  or  from 
Schintz  except  two  worthless  checks,  which,  being  sur- 
rendered, can  never  be  the  foundation  of  any  cause  of  action. 
Defendants  in  error  are  seeking  to  sell  the  property  of  the 
plaintiff  in  error,  Brown,  under  two  incumbrances  which  have 
no  consideration  whatever  as  between  Brown  and  defendants 
in  error. 

It  is  claimed,  however,  on  the  part  of  defendants  in  error, 
that  Brown  owed  his  contractor  and  his  subconstrartors  for 
materials  furnished  to  go  into  his  building,  and  for  work  and 
labor  done  upon  his  building,  and  that  when  he  indorsed  and 
passed  over  the  checks  to  the  contractor  and  subcontractors 
his  debt  to  them  was  thereby  paid.  It  is  argued,  therefore, 
that,  inasmuch  as  he  has  paid  the  contractor  or  the  subcon- 
tractors with  these  checks,  defendants  in  error  have  the  right 
to  enforce  the  mortgage  against  this  property  to  the  extent  of 
$1,200.  The  right  so  to  enforce  these  incumbrances  does  not 
necessarily  result  from  the  fact  that  Brown  indorsed  the 
checks  and  turned  them  over  to  the  contractor  or  subcon- 
tractors, or  from  the  fact  that  the  delay  in  presenting  the 
checks  releases  him  as  an  indorser  thereof.  The  checks  being 
surrendered  and  in  the  custody  of  the  court,  as  has  already 
been  stated,  no  action  can  be  brought  upon  them  against 
Brown  as  indorser.  But  his  indebtedness  to  the  parties  who 
furnished  material  for  his  building  and  did  work  thereon  still 
remains.  The  surrender  of  the  checks,  while  it  released  his 
liability  as  indorser,  did  not  release  his  liability  upon  his 
original  undertaking  with  the  contractor  or  subcontractors. 
It  is  true  that  the  court  below  held  that  the  subcontractors 
had  no  lien  upon  the   premises,  upon   the   ground   that  their 
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suits  were  prematurely  brought,  and  that  their  contracts 
were  not  such  as  the  law  requires  in  order  to  create  a  lien. 
But  there  is  no  reason,  so  far  as  I  can  see,  why  Brown  may 
not  be  liable  to  these  parties  in  an  action,  brought  within  the 
time  prescribed  by  the  statute  of  limitations,  to  recover  for 
the  value  of  the  materials  furnished  for  him,  and  for  the  value 
of  the  work  done  for  him.  If  he  is  sued  upon  the  original 
indebtedness  by  these  parties,  and  a  recovery  is  had  against 
him,  and  if  defendants  in  error  are  allowed  to  enforce  these 
incumbrances  against  him  to  the  extent  of  the  amount  of 
these  checks,  then  he  will  be  required  to  pay  the  same  in- 
debtedness twice.  In  such  case  he  will  have  paid  the  con- 
tractor or  subcontractors  upon  his  original  indebtedness  to 
them,  but  he  will  have  received  nothing  on  the  building 
loan  from  the  defendants  in  error  to  reimburse  him  for  the 
indebtedness  so  paid. 

In  any  view  that  can  be  taken  of  this  case,  the  decree  of 
the  circuit  court  and  the  judgment  of  the  Appellate  Court  are 
erroneous,  and  the  enforcement  of  these  incumbrances  to  the 
extent  named,  and  under  the  circumstances  herein  indicated, 
is  a  great  injustice. 
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Gordon  v.   Lansing  State  Sav.  Bank. 

(Supreme  Court  of  Michigan,  May  12,  igoj.) 
[94  N.  W.  Rep.  741.] 

Checks — Execution — Payee— Failure  to  Designate. 

Where  a  check  was  executed  by  drawing  a  line  through  the  blank  for 
the  insertion  of  the  name  of  a  payee,  the  check  was  not  payable  to 
bearer,  or  to  an  impersonal  payee,  but  was  void  for  want  of  a  payee. 

Carpenter  and  Grant,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Ingham  County ;  Howard  Wiest, 
Judge. 

Action  by  John  R.  Gordon  against  the  Lansing  State  Sav- 
ings Bank.  From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.     Affirmed. 

Charles  F.  Hammond,  for  appellant. 

Russell  C.  Ostrander,  for  appellee. 

MOORE,  J.  This  case  was  tried  by  the  circuit  judge  with- 
out a  jury.  At  the  request  of  the  defendant,  he  made  a  finding 
of  facts,  which  is  as  follows: 

"Monday  morning,  December  9,  1901,  at  about  nine  o'clock, 
there  was  presented  at  the  bank  of  defendant  at  the  city  of 
Lansing  for  payment  the  following  check,  made  upon  the 
printed  form  of  check  supplied  by  defendant  to  its  patrons, 
and  signed  by  plaintiff,  viz.  : 

"  'Lansing,  Mich.         190        No. 

"  'Lansing  State  Savings  Bank  of  Lansing. 

"  'Pay  to  the  order  of Nine  Hundred  and 

Seventy  Dollars — $970.00. 

*"Jno.   R.  Gordon.' 

"The  check  was  indorsed  by  Charles  P.  Downey,  and  was 
presented  by  an  employee  of  Mr.  Downey,  and  cash  was  paid 
at  the  time  of  presentation.  The  plaintiff  had  been  a 
depositor  at  defendant's  bank  at  periods  for  three  or  four 
years,  and  at  the  opening  of  che  bank  on  the  morning  of 
December  9,  1901,  his  balance  or  credit  upon  the  books  of 
the  bank  was  $3.40,  but  during  the  day  $2,997.50  was  added 
to  plaintiff's  credit.  The  day  defendant  cashed  the  check 
plaintiff  was  at  the  bank,  and  was  informed  that  the  check 
for  $970  had  been  cashed  by  payment  to  Mr.  Downey,  and  he 
then  notified  defendant  he  would  not  accept  the  check  as  a 
voucher  for  the  money  paid.  December  14,  1901,  plaintiff 
prepared  and  presented  to   defendant    his   check,  payable   to 
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himself,  for  $970,  being  the  amount  he  claimed  to  then  have 
on  deposit  in  the  bank.  Payment  on  this  check  was  refused 
by  defendant  upon  the  ground  that  plaintiff  had  no  funds  in 
the  bank." 

The  circuit  judge  rendered  a  judgment  in  favor  of  the  plain- 
tiff for  $970  and  interest.  The  case  is  brought  here  by  writ 
of  error. 

Two  questions  are  discussed  by  counsel:  First,  the  effect 
of  not  dating  the  check;  second,  has  the  check  a  payee?  We 
do  not  deem  it  necessary  to  discuss  the  first  question.  As  to 
the  second  question,  it  will  be  noticed  the  drawer  of  the  check 
did  not  name  a  payee  therein,  nor  did  he  leave  a  blank  space 
where  the  name  of  a  payee  might  be  inserted,  nor  did  he 
name  an  impersonal  payee.  In  the  case  of  Mcintosh  v. 
Lytle,  26  Minn.  336,  3  N.  W.  983,  the  court  used  the  follow- 
ing language:  "A  check  must  name  or  indicate  a  payee. 
Checks  drawn  payable  to  an  impersonal  payee,  as  to  'Bills 
Payable'  or  order,  or  to  a  number  or  order,  are  held  to  be 
payable  to  bearer,  on  the  ground  that  the  use  of  the  words 
'or  order'  indicate  an  intention  th  t  the  paper  shall  be  nego- 
tiable; and  the  mention  of  an  impersonal  payee,  rendering  an 
indorsement  by  the  payee  impossible,  indicates  an  intention 
that  it  shall  be  negotiable  without  indorsement — ^that  is,  that 
it  shall  be  payable  to  bearer.  So,  when  a  bill  or  note  or 
check  is  made  payable  to  a  blank  or  order,  and  actually 
delivered  to  take  effect  as  commercial  paper,  the  person  to 
whom  delivered  may  insert  his  name  in  the  blank  space  as 
payee,  and  a  bona  fide  holder  may  then  recover  on  it.  These 
cases  differ  essentially  from  the  one  at  bar.  In  the  latter  case 
the  person  to  whom  delivered  is  presumed,  in  favor  of  a  bona 
fide  holder,  to  have  had  authority  to  insert  a  name  as  payee. 
In  the  former  case  the  instrument  is,  when  it  passes  from  the 
hands  of  the  maker,  complete,  in  just  the  form  the  parties 
intend.  But  in  this  case  there  is  neither  a  blank  space  for 
the  name  of  the  payee,  indicating  authority  to  insert  the 
payee's  name,  nor  is  it  the  instrument  made  payable  to  an 
impersonal  payee,  indicating  a  fully  completed  instrument. 
It  is  claimed  that  the  words  'on  sight'  are  such  impersonal 
payee.  They  were  inserted,  however,  for  another  purpose — 
to  fix  the  time  of  payment,  and  not  to  indicate  the  payee.  It 
is  clearly  the  case  of  an  inadvertent  failure  to  complete  the 
instrument  intended  by  the  parties.  The  drawer  undoubtedly 
meant  to  draw  a  check,  but,  having  left  out  the  payee's  name, 
without  inserting  in  lieu  thereof  words  indicating  the  bearer 
as  a  payee,  it  is  as  fatally  defective  as  it  would  be  if  the 
drawee's  name  were  omitted."  See,  also.  Rush  et  al.  v. 
Haggard,  68  Tex.  674,  5  S.  W.  683;  Prewitt  v.  Chapman,  6 
Ala.  86;  Brown  v.  Oilman  et  al.,  13  Mass.  160;  Rich  et  al.  v. 
Starbuck,    51    Ind.  87;  Norton,  Bills  &  Notes  (3d  Ed.)  p.  59, 
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and  notes;  Daniels,  Neg.  Inst.  (4th  Ed.)  §  102.  The  case 
differs  from  one  at  bar  in  some  respects,  but  the  important 
part  of  the  decision  is  that  a  payee  is  necessary  to  make  a 
complete  instrument,  and,  even  though  the  maker  of  the 
check  may  have  intended  to  name  a  payee,  if  he  has  not  in 
fact  done  so  the  check  is  incomplete.  In  the  case  at  bar  the 
failure  to  name  a  payee  was  not  an  oversight,  if  we  may  judge 
from  what  M"-.  Gordon  did,  as  will  appear  more  in  detail  later. 

Our  attention  has  been  called  to  Crutchly  v.  Mann,  5 
Taunton,  R.  529,     In  this  case  the  bill  of  exchange  was  made 

payable  to   the   order   of —     The  court  found 

that  under  the  facts  shown  the  conclusion  was  irresisti- 
ble that  the  name  was  filled  in  with  the  consent  of  the  drawer. 
The  same  case  was  previously  reported  in  2  Maule  &  Selw. 
90,  where,  as  the  case  then  stood,  it  appeared  the  bill  of  ex- 
change had  been  sent  out,  the  defendant  leaving  a  blank  for 
the  name  of  the  payee.  One  of  the  judges  was  of  the  opinion 
that  the  defendant,  by  leaving  the  blank,  undertook  to  be 
answerable  for  it,  when  filled  up  in  the  shape  of  a  bill  of  ex- 
change; another  judge  was  of  the  opinion  that  it  was  as 
though  the  defendant  had  made  the  bill  payable  to  bearer; 
while  the  third  judge  was  of  the  opinion  that  the  issuing  of 
the  bill  in  blank  without  the  name  of  the  payee  was  an 
authority  to  a  bona  fide  holder  to  insert  the  name.  In  the 
case  of  Harding  v.  The  State,  54  Ind.  359,  a  promissory  note 
was  drawn  leaving  a  blank  space  for  the  name  of  the  payee, 
and  it  was  held:  "So  the  name  of  the  payee  may  be  left 
blank,  and  this  will  authorize  any  bona  fide  holder  to  insert 
his  own  name."  In  the  case  of  Brummel  et  al.  v.  Enders  et 
al.,  18  Grat.  873,  promissory  notes,  blank  as  to  the  names  of 
the  payees,  had  been  put  in  the  hands  of  an  agent  to  be  sold 
for  the  benefit  of  the  makers.  The  agent  sold  them,  at 
a  greater  discount  than  the  legal  rate  of  interest,  to  purchasers 
who  did  not  know  they  were  sold  for  the  benefit  of  the 
makers.  At  the  time  of  the  sale  the  name  of  the  purchasers 
was  inserted,  either  by  the  purchasers  or  by  the  agent,  in  the 
blank  left  for  the  payee.  When  the  notes  were  sued,  the 
makers  pleaded  usury.  The  court,  following  the  cases 
already  cited,  held  that  any  bona  fide  holder  of  a  bill  or  note 
which  is  blank  as  to  the  name  of  the  payee  may  insert  his 
own  name,  and  thus  acquire  all  the  rights  of  the  payee. 

It  will  be  observed  that  the  case  at  bar  differs  from  all  of 
these  cases.  As  before  stated,  not  only  did  Mr.  Gordon  fail 
to  insert  the  name  of  a  payee,  or  to  leave  a  blank  where  the 
name  of  the  payee  might  be  inserted,  but  he  did  more.  He 
drew  a  line  through  the  blank  space,  making  it  impossible  for 
any  one  else  to  insert  therein  a  name,  indicating  very  clearly 
that  he  not  only  declined  to  name  a  payee,  but  intended  to 
make  it  impossible  for  any  one  else  to  do  so.     Had    Mr.  Gor- 
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don  issued  a  check  otherwise  perfect,  but  with  the  blank 
space  for  the  amount  of  the  check  unfilled,  and  delivered  it 
to  a  third  person,  it  would  be  presumed  the  third  person  was 
given  authority  to  fill  the  blank  space.  But  had  he,  instead  of 
leaving  the  space  a  blank,  filled  it  by  drawing  a  line  through 
it.  would  any  one  say  the  third  person  might  then  insert  a 
sum  of  money  in  that  space?  If  not,  upon  what  principle 
may  the  name  of  a  payee  be  inserted  when  the  space  was 
filled  in  the  same  way,  or  upon  what  theory  may  it  be  pre- 
sumed there  was  an  impersonal  payee  when  the  maker  has 
not  made  the  check  payable  to  cash,  or  some  other  imper- 
sonal payee.  In  order  to  construe  the  check  as  a  complete 
instrument,  we  must  read  into  it  an  intention  not  only  not 
expressed  by  its  language,  but  contrary  to  the  act  of  the 
maker.  The  check,  as  it  appears  to-day,  is  without  any 
payee.  The  record  is  silent  in  relation  to  whom  it  was 
delivered,  or  whether  the  person  who  piesented  it  at  the 
bank  or  the  person  whose  indorsement  it  bears  was  a  bona 
fide  holder. 

Judgment  is  affirmed. 

MONTGOMERY,  J.,  did  not  sit.  HOOKER,  C.  J.,  con- 
curred with  MOORE,  J. 

CARPENTER,  J.  I  regret  that  I  cannot  concur  in  the 
opinion  of  my  Brother  Moore.  I  agree  with  him  that  the 
check  in  question  is  not  governed  by  the  authorities  which 
hold  that,  where  a  blank  is  left  for  the  insertion  of  the  name 
of  a  payee,  the  instrument  is  to  be  treated  as  payable  to 
bearer.  I  cannot  agree,  however,  that  the  case  of  Mcintosh 
V.  Lytle,  26  Minn.  336,  3  N.  W.  983,  is  controlling.  That 
case  resembles  this  in  many  particulars.  There  is,  however, 
a  difference,  which,  in  m\'  judgment,  renders  the  rea- 
soning of  that  case  inapplicable.  The  fact  that  the 
plaintiff  in  the  case  at  bar  used  the  ordinary  blank,  and  drew 
a  line  through  the  space  intended  for  the  name  of  the  payee, 
prevents  our  assuming,  as  did  the  court  there — and  its 
decision  was  based  on  this  assumption — that  it  is  "the  case  of 
an  inadvertent  failure  to  complete  the  instrument  intended 
by  the  parties."  The  instrument  under  consideration  is 
obviously  complete,  in  just  the  form  the  maker  intended.  In 
my  judgment,  the  authorities  which  hold  a  check  payable  to 
the  order  of  an  impersonal  payee  to  be  valid  and  negotiable 
control  this  case.  I  quote  from  the  case  of  Willets  v. 
The  Phcenix  Bank,  2  Duer  (N.  Y.)  at  page  129:  "One  of  the 
checks  was  payable  to  the  order  of  1658,  the  other  three  to  the 
order  of  bills  payable;  and,  as  the  required  order  could  not  in 
either  case  possibly  be  given,  the  checks,  unless  transferable 
by  delivery,  were  payable  to  no  one,  and  were  void  upon  their 
face.     The  law  is  well    settled  that   a  draft  payable   to   the 
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order  of  a  fictitious  person,  inasmuch  as  a  title  cannot  be 
given  by  an  indorsement,  is,  in  judgment  of  law,  payable  to 
bearer.  Vere  v.  Lewis,  3  Term  R.  183;  Minetv.  Gibson,  Id. 
481;  Gibson  v.  Minet,  i  H.  Black,  569,  affirmed  in  the 
House  of  Lords.  And  it  seems  to  us  quite  manifest  that  in 
principle  these  decisions  embrace  the  present  case.  At  any 
rate,  the  bank,  by  certifying  the  checks  as  good,  is  estopped 
from  denying  that  they  were  valid  as  drafts  upon  the  funds  of 
the  maker,  and,  consequently,  were  payable  to  bearer.  The 
giving  of  such  a  certificate,  if  otherwise  construed,  would  be 
a  positive  fraud."  In  Mechanics'  Bank  v.  Straiton,  3  Abb. 
Dec.  (N.  Y.)  269,  a  check  payable  to  bills  payable  or  order 
was  held  payable  to  bearer,  the  court  saying:  "By  naming 
the  persons  to  whose  order  the  instrument  is  payable,  the 
maker  manifests  his  intention  to  limit  its  negotiability  by 
imposing  the  condition  of  indorsement  upon  its  first  transfer. 
But  no  such  condition  is  indicated  by  the  designation  of  a 
fictitious  or  impersonal  payee,  for  indorsement,  under  such 
circumstances,  is  manifestly  impossible;  and  words  of  nego- 
tiability, when  used  in  connection  with  such  designations,  are 
capable  of  no  reasonable  interpretation,  except  as  expressive 
of  an  intention  that  the  bill  shall  be  negotiable  without  in- 
dorsement— i.  e.,  in  the  same  manner  as  if  it  had  been  made 
payable  to  bearer."  We  must  decide  that  the  check  in  the' 
case  at  bar,  like  those  in  the  cases  cited,  is  either  altogether 
void,  or  is  transferable  by  delivery.  I  submit  that  we  should 
follow  those  cases,  and  decide  that  it  is  transferable  by 
delivery.  To  quote  the  language  of  Lord  Ellenborough,  in 
Cruchley  v.  Clarance,  2  Maule  &  Selw.  90:  "As  the  defend- 
ant has  chosen  to  send  the  bill  [check]  into  the  world  in  this 
form,  the  world  ought  not  to  be  deceived  by  his  acts."  This 
view  of  the  case  compels  me  to  notice  the  fact  that  the 
check  under  consideration  is  not  dated.  According  to  the 
weight  of  authority,  this  omission  does  not  invalidate  it.  See 
Zane  on  Banks  &  Banking,  §  152;  Daniels  on  Negotiable  In- 
struments, §  IS77;  Norton  on  Bills  &  Notes,  p.  405,  note, 
I  think  the  judgment  of  the  court  below  should  be  reversed, 
and  a  judgment  entered  in  this  court  for  the  defendant. 

GRANT,  J.,  concurred  with  CARPENTER,  J. 
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Eakin  v.  Citizens'  State  Bank  of  Ness  City. 

{Supreme  Court  of  Kansas,  June  6,  igoj.) 
L72  Pac.  Rep.  874.] 

Bank  Check — Acceptance — Bill  of  Exchange. 

A  bank  check  is  a  bill  of  exchange,  within  the  meaning  of  section  9 
of  chapter  14  of  the  General  Statutes  of  1901,  providing-  that  an  accept- 
ance of  a  bill  of  exchange  written  on  paper  other  than  the  bill  "shall 
not  bind  the  acceptor,  except  in  favor  of  a  person  to  whom  such  accept- 
ance shall  have  been  shown,  and  who,  in  faith  thereof,  shall  have 
received  the  bill  for  a  valuable  consideration." 

(Syllabus  by  the  Court, ) 

In  Banc.  Error  from  District  Court,  Ness  County;  Chas. 
E.  Lobdell,  Judge. 

Action  by  A.  T.  Eakin  against  the  Citizens'  State  Bank  of 
Ness  City.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Albert  H.  Wilson,  for  plaintiff  in  error. 
N.  H.  Stidger,  for  defendant  in  error. 

MASON,  J.  A.  T.  Eakin  sued  the  Citizens'  State  Bank  of 
Ness  City  upon  its  promise,  by  a  telegram  dated  September 
21,  igoi,  to  pay  a  check  upon  it  for  $130  given  him  by  Howder 
&  Hall  on  June  3,  1901.  The  district  court  sustained  a 
demurrer  to  the  petition  upon  the  ground  that,  under  the  pro- 
visions of  section  9  of  chapter  14  (running  section  548)  of  the 
General  Statutes  of  1901,  such  an  action  would  not  lie,  ex- 
cept in  favor  of  one  who  received  the  check  for  a  valuable 
consideration  upon  the  faith  of  the  acceptance.  This  section 
and  the  one  preceding  it,  to  which  it  makes  reference,  read 
as  follows: 

"Sec.  8.  No  person  within  this  state  shall  be  charged  as 
an  acceptor  of  a  bill  of  exchange,  unless  his  acceptance  shall 
be  in  writing,  signed  by  himself  or  his  lawful  agent. 

"Sec.  9.  If  such  acceptance  be  written  on  paper  other  than 
the  bill,  it  shall  not  bind  the  acceptor,  except  in  favor  of  a 
person  to  whom  such  acceptance  shall  have  been  shown,  and 
who,  in  faith  thereof,  shall  have  received  the  bill  for  a  val- 
uable consideration." 

It  was  not  claimed  in  the  petition  that  the  plaintiff  received 
the  check  on  the  faith  of  the  acceptance.  In  fact,  it  is  dis- 
tinctly alleged  that  he  received  it  before  the  acceptance  was 
made.     Therefore  the  statute  quoted  applies,  and   is   fatal  to 
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plaintiff's  action,  if  a  bank  check  is  to  be  deemed  a  bill, 
within  the  meaning  of  the  statute.  Plaintiff,  as  plaintiff  in 
error,  cites  many  authorities  to  the  eflect  that  a  bank  check 
is  not  a  bill  of  exchange.  There  are  certainly  differences  to 
be  noted  between  a  bank  check  and  an  ordinary  bill  of  ex- 
change. It  is  not  important  to  inquire  whether  these 
differences  are  such  as.  for  general  purposes,  to  require 
classifying  the  former  as  a  separate  kind  of  instrument  from 
the  latter,  rather  than  as  a  special  form  of  it.  We  are  here 
concerned  only  with  the  question  whether  the  term  "bill  of 
exchange,"  as  used  in  this  statute,  is  intended  to  include  a 
bank  check.  A  legislative  interpretation  of  long  standing 
argues  for  an  affirmative  answer.  The  sections  quoted  were 
parts  of  chapter  20,  p.  71,  of  the  Acts  of  1859.  Section  4  of 
the  same  act  originally  read  "that  all  bonds,  notes,  or  bills  of 
exchange,  made  negotiable  by  this  act,  shall  be  entitled  to 
three  days  of  grace  in  the  time  of  payment."  This  section 
in  the  General  Statutes  of  1868  shows  an  amendment  by  the 
addition  of  the  words  "except  bank  checks,"  after  the  words, 
"bills  of  exchange,"  and  this  amendment  has  remained  to 
the  present  time.  This  clearly  shows  that  at  the  time  of  the 
amendment  the  Legislature  gave  the  statute  the  meaning 
contended  for  by  defendant  in  error. 

The  precise  question  was  decided  in  Risley  v.  Phenix 
Bank,  83  N.  Y.  318,  38  Am.  Rep.  421,  although  the  language 
involved  was  that  of  section  8  above  quoted,  instead  of  sec- 
tion 9.  In  the  opinion  it  is  said:  "The  check  was  a  bill  of 
exchange,  within  the  statute  that  no  person  shall  be  charged 
as  an  acceptor  of  a  bill  of  exchange  unless  his  acceptance 
shall  be  in  writing. "  This  decision  has  almost  controlling 
force,  since  the  Kansas  statute  seems  to  have  been  borrowed 
from  New  York  through  Missouri;  and,  while  this  decision 
was  rendered  in  1881,  it  was  based  upon  earlier  decisions  that 
a  check  is  a  bill  of  exchange  (not  referring  to  this  statute, 
however),  rendered  before  the  adoption  of  the  statute  by 
Missouri.  We  follow  this  authority,  and  hold  that  a  bank 
check  is  a  bill  of  exchange,  within  the  meaning  of  the  statute 
referred  to. 

The  judgment  of  the  district  court  is  affirmed.  All  the 
Justices  concurring. 
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Gulf,  C.  &  S.  F.  Ry,  Co.  et  al.  v.  North  Texas  Grain 
Co.  et  al. 

(Cojirt  of  Civil  Appeals  of  Texas,  May  2,  /90J.) 

[74  S.  W.  Rep.  567.J 
Jurisdiction. 

Where  the  plea  of  privilege  filed  by  two  of  the  defendants  failed  to 
neg'ative  certain  charges  in  the  petition  that  they  acted  with  the  other 
defendants  in  converting-  certain  goods,  they  must  be  held  to  have  con- 
sented to  litigate  the  issues  thereby  raised  on  their  merits  in  the  court 
where  the  suit  was  brought,  and,  having  submitted  to  the  jurisdiction 
of  the  court  in  those  respects,  were  in  court  for  all  purposes. 
Collections — Surrender  of  Bill  of  Lading— Sale  to  Pay  Freight  Charges 
—Liability  of  Bank.* 

Plaintiff  sold  a  car  load  of  grain  to  P.,  and  shipped  the  same  by  de- 
fendant railroad;  drawing  on  P.  for  the  price,  and  making  payment  a 
prerequisite  to  the  surrender  of  the  bill  of  lading,  or  to  the  delivery  of 
the  oats.  The  bankers  sent  the  draft  and  bill  of  lading  to  P.,  who 
surrendered  the  bill  to  the  railroad,  but,  after  examining  the  oats, 
refused  to  accept  them,  and  the  draft  was  returned  to  plaintiff.  The 
railroad  requested  both  plaintiff  and  P.  to  direct  the  disposition  of  the 
oats,  which  they  refused  to  do,  and  the  same  were  subsequently  sold  at 
a  loss  to  pay  freight  and  storage  charges  :  keld,  that  the  bankers  were 
liable  for  the  amount  of  the  draft,  less  the  freight  charges. 
Same — Same — Same — Remedies — Election. 

Having  elected  to  hold  the  bankers  responsible  for  their  negligence 
in  surrendering  control  over  the  oats,  plaintiff  could  not  recover  against 
the  railroad  for  the  conversion. 
Conversion  by  Carrier— Illegal  Sale  to  Pay  Freight  Charges— Liability. 

Under  the  provisions  of  Rev.  St.  1895,  art.  327,  the  railroad  was 
authorized  to  sell  the  oats  to  pay  the  charges  thereon  accrued,  on  giv- 
ing notice  of  the  sale  as  prescribed  by  article  328  :  keld,  that  a  sale 
without  notice  was  illegal,  rendering  the  railroad  liable  to  the  owner  of 
the  oats  as  for  a  conversion  thereof. 
Perishable  Freight. 

The  oats  were  not  perishable  freight,   within   the   meaning  of  Rev. 
St.  1895,  art.  331,   providing  for  a  sale  of  such   freight  on   five   days' 
notice. 
Carriers  of  Freight— Liability — Act  of  God. 

There  being  no  proper  storage  facilities  at  the  place  to  which  the 
oats  were  consigned,  the  railroad  took  them  to  another  town,  14  miles 
away,  where  they  were  properly  stored :  held,  the  railroad  was  not 
liable  for  damages  to  the  oats  caused  by  an  unprecedented  storm. 

Equitable  Rights. 

By  becoming  responsible  to  plaintiff  for  the  purchase  price  of  the 
oats,  the  equitable  right  thereto  passed  to  the  bankers,  and  they  were 
entitled  to  recover  against  the  railroad  for  the  conversion. 

Appeal  from  Collin  County  Court;  J.  H.  Faulkner,    Judge. 

Action  by   the   North  Texas    Grain    Company   and    others 

against  the  Gulf,  Colorado  &  Santa    Fe    Railway   Company, 

*See  generally,  notes  attached  to  Oxford  Lake  Line  v.  First  Nat. 
Bank  of  Pensacola  (Fla.),  1  Bank.  Cas.  126. 
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Adoue  &  Lobit,  and  others.  Judgment  for  plaintiffs,  and 
defendants  the  railway  company  and  Adoue  &  Lobit  appeal. 
Affirmed  in  part,  and  reversed  in  part. 

].  W.  Terry  and  Ballinger   Mills,  for  appellant   Gulf,  C.  & 
S.  F.  Ry.  Co. 

J.  M.   Pearson    and    Jenkins   &    McClellan,    for   appellants 
Adoue  &  Lobit. 

Abernathy  &  Abernathy,    for   appellee    Collin  County  Nat. 
Bank. 

Abernathy  &  Mangum  and  J.  R.  Gough,  for  appellee  North 
Texas  Grain  Co. 

TEMPLETON,  J.  Jules  Perthuis,  of  Hitchcock,  Tex., 
bought  a  car  load  of  oats  from  the  North  Texas  Grain  Com- 
pany, of  McKinney,  Tex.  He  agreed  to  pay  27  cents  per 
bushel  for  the  oats,  delivered  at  Hitchcock.  The  grain  was 
billed  out  from  Quinlan,  Tex.,  on  August  3,  1900,  and  was 
transported  by  the  Midland  Railroad  to  Paris,  and  by  the 
Santa  Fe  Railway  Company  from  Paris  to  Hitchcock.  Felton 
Bros.,  from  whom  the  grain  company  had  bought  the  oats, 
appeared  in  the  bill  of  lading  to  be  the  consignors,  and  the 
grain  was  consigned  to  the  shipper's  order.  The  bill  of  lad- 
ing was  sent  to  the  grain  company,  and  on  August  4,  1900, 
the  company  drew  a  sight  draft  on  Perthuis  for  $242.62,  the 
contract  price  of  the  oats.  The  bill  of  lading,  properly 
indorsed,  was  attached  to  the  draft,  which  was  then  delivered 
by  the  grain  company  to  the  Collin  County  National  Bank,  of 
McKinney,  for  collection.  Perthuis  had  directed  the  grain 
company  to  draw  on  him  through  Adoue  &  Lobit,  his  bankers 
at  Galveston,  and  in  compliance  with  such  request  the  grain 
company  had  the  McKinney  bank  to  send  the  draft,  with  bill 
of  lading  attached,  to  Adoue  &  Lobit.  Upon  receipt  of  the 
draft  and  bill  of  lading,  Adoue  &  Lobit  sent  the  same  by  mail 
to  Perthuis.  The  agent  of  the  railway  company  at  Hitch- 
cock offered  to  deliver  the  oats  to  Perthuis  upon  payment  of 
the  freight  charges.  The  draft  directed  the  bank  to  accept 
the  expense  bill  as  a  cash  item — ^in  other  words,  to  allow 
credit  on  the  draft  for  the  freight  charges  paid  by  the  drawee. 
Perthuis  complained  that  there  was  a  mistake  in  weights, 
and  that  the  freight  charges  demanded  were  excessive.  After 
some  negotiations,  it  was  agreed  between  Perthuis  and  the 
agent  that  the  car  should  be  opened  and  the  oats  reweighed. 
When  the  car  was  opened,  Perthuis  examined  the  oats,  and 
set  up  a  claim  that  the  same  were  not  of  the  grade  guarantied 
by  the  grain  company.  He  had  surrendered  the  bill  of  lad- 
ing to  the  agent  of  the  railway  company,  and  promised  to 
pay  the  freight  charges.  After  examining  the  oats,  he  re- 
5  Bkg-  Cas— 42 
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fused  to  pay  the  said  charges,  and  declined  to  take  the  oats. 
He  returned  the  draft  to  Adoue  &  Lobit,  and  they  sent  the 
same  back  to  the  McKinney  bank,  and  it  was  turned  over  to 
the  grain  company  by  the  bank.  The  railway  company  re- 
quested both  Perthuis  and  the  grain  company  to  give  direc- 
tions for  the  disposition  of  the  oats,  which  both  refused  to 
do.  The  railway  company  linally  hauled  the  oats  to  Galves- 
ton, and  stored  the  same  in  a  warehouse  there  on  September 
7,  1900.  The  great  storm  occurred  the  next  day,  and  the  oats 
were  thereby  damaged.  On  November  7,  igoo,  the  railway 
company  had  the  oats  sold  at  public  auction  to  pay  the  freight 
and  other  charges  which  had  accumulated.  After  paying  said 
charges  and  the  expenses  of  the  sale  out  of  the  proceeds  of 
the  sale,  there  remained  the  sum  of  $76.22.  Subsequently 
the  grain  company  brought  this  suit  in  the  county  court  of 
Collins  county  against  the  railway  company,  the  Collin 
County  Bank,  Adoue  &  Lobit,  and  Perthuis.  Adoue  &  Lobit 
and  Perthuis  were  residents  of  Galveston  county,  and  filed 
pleas  to  the  jurisdiction  of  the  court,  setting  up  their  priv- 
ilege to  be  sued  in  the  county  of  their  residence.  The  pleas 
were  overruled,  and  the  cause  tried  on  its  merits  before  the 
court  without  the  intervention  of  a  jury.  Judgment  was 
rendered  in  favor  of  the  grain  company  against  the  railway 
company  and  Adoue  &  Lobit  for  $206.15,  and  in  favor  of 
Adoue  &  Lobit  and  Perthuis  against  the  railway  company  for 
the  same  amount.  The  grain  company  recovered  nothing 
against  the  Collin  County  Bank  or  Perthuis.  The  railway 
company  and  Adoue  &  Lobit  have  appealed. 

Adoue  &  Lobit  cannot  complain  of  the  action  of  the  trial 
court  in  overruling  their  plea  of  privilege.  It  was  charged 
in  the  petition  that  the  Collin  County  National  Bank  and 
Adoue  &  Lobit  jointly  undertook  to  collect  the  draft,  and 
negligently  failed  to  do  so,  and  also  that  the  railway  com- 
pany, Adoue  &  Lobit,  and  Perthuis,  acting  together,  con- 
verted the  oats.  The  plea  of  privilege  did  not  negative  these 
charges,  and  Adoue  &  Lobit  must  be  held  to  have  consented 
to  litigate  the  issues  thereby  raised  on  their  merits  in  the 
court  where  the  suit  was  brought.  Having  subm.itted  to  the 
jurisdiction  of  that  court  in  those  respects,  they  were  in  court 
for  all  purposes,  and  were  bound  to  answer  the  whole  case  of 
the  plaintiff.  Several  grounds  of  liability  on  the  part  of 
Adoue  &  Lobit  were  alleged  in  the  petition,  and  they  could 
not  require  the  case  to  be  tried  in  Collin  county  upon  only 
such  of  the  grounds  as  they  chose  to  litigate  in  that  jurisdic- 
tion. 

Judgment  was  properly  rendered  in  favor  of  the  grain  com- 
pany against  Adoue  &  Lobit  for  $206.15,  the  amount  of  the 
draft,  less  the  freight  charges.  They  were  guilty  of  negli- 
gence in  sending  the  bill  of  lading  to    Perthuis   without   hav- 
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ing  received  payment  of  the  draft.  Until  he  had  paid  the 
draft,  Perthuis  had  no  right  whatever  to  the  oats  or  the  bill 
of  lading.  The  oats  were  consigned  to  the  shipper's  order, 
and  the  consignors  were  entitled  to  impose  such  conditions 
precedent  to  the  delivery  of  the  same  as  they  saw  proper. 
The  grain  company  made  payment  of  the  draft  by  Perthuis  a 
prerequisite  to  the  surrender  of  the  bill  of  lading  or  the 
delivery  of  the  goods.  When  Adoue  &  Lobit  sent  the  bill  of 
lading  to  Perthuis,  they  placed  the  disposition  of  the  oats 
under  his  control.  They  thereby  violated  their  duty  to  the 
grain  company,  and  became  chargeable  with  the  amount  of 
the  draft.  They  trusted  Perthuis  at  their  own  risk,  and  must 
abide  the  consequences.  The  finding  of  the  trial  court  that, 
but  for  the  action  of  Adoue  &  Lobit  in  sending  the  bill  of 
lading  to  Perthuis,  he  would  have  paid  the  draft  and  ac- 
cepted the  oats,  is  reasonable,  and  is  supported  by  the 
evidence. 

The  trial  court  erred  in  rendering  judgment  in  favor  of  the 
grain  company  against  the  railway  company.  Having  elected 
to  hold  Adoue  &  Lobit  responsible  for  their  negligence  in 
failing  to  collect  the  draft,  and  for  their  unauthorized  act  in 
surrendering  control  over  the  oats  to  Perthuis,  the  grain  com- 
pany cannot  complain  of  the  conversion  thereafter  of  the 
oats  by  the  railway  company. 

The  railway  company  cannot,  however,  escape  responsi- 
bility altogether.  It  was  authorized,  under  the  provisions  of 
article  327,  Rev.  St.  1895,  to  sell  the  oats  to  pay  the  charges 
which  had  accrued  against  the  same,  but  was  bound  to  give 
notice  of  the  sale,  as  prescribed  by  article  328.  It  failed  to 
give  such  notice  and  the  sale  made  was  therefore  illegal. 
We  think  it  follows  that  the  railway  company  thereupon  be- 
came liable  to  the  owner  of  the  oats  as  for  a  conversion  of 
the  property.  The  statute  has  superseded  the  common-law 
rule  on  the  subject,  and  that  rule  cannot  be  invoked  to  vali- 
date a  sale  which  is  void  under  the  statute.  As  the  oats  did 
not  belong  to  the  perishable  class,  article  331,  which  provides 
for  a  sale  of  perishable  freight  on  five  days'  notice,  is  not 
applicable. 

The  railway  company  contends  that  it  should  not  be  held 
responsible  for  the  damage  to  the  oats  caused  by  the  unprec- 
edented storm.  The  contention  is  unquestionably  well 
taken,  unless  the  removal  of  the  oats  from  Hitchcock  to  Gal- 
veston will  preclude  the  railway  company  from  asserting  it. 
We  are  of  opinion  that,  if  proper  storage  facilities  did  not  ex- 
ist at  Hitchcock,  the  railway  company  was  justified  in  taking 
the  oats  to  Galveston,  which  was  only  14  miles  away.  And 
we  think  the  evidence  in  the  case  is  not  such  as  would  war- 
rant the  conclusion  that  the  railway  company  failed  to  exer- 
cise due  care  in  selecting  Galveston  as   a    place   to   store  the 
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oats.     The  contention  of  the  railway  company   on   this  score 
is  therefore  sustained. 

The  value  of  the  oats  at  the  time  of  the  conversion  thereof 
by  the  railway  company  was  $164.29.  The  charges  against 
the  oats  for  freight,  demurrage,  and  storage  amounted  to 
$70.67,  and  the  railway  company  is  entitled  to  have  such 
charges  deducted  from  the  value  of  the  oats,  when  converted, 
which  would  leave  a  balance  of  $93.62  owing  by  it  to  the 
owner  of  the  property.  The  sale  being  illegal,  the  expenses 
attending  the  same  would  not  be  a  proper  charge  against  the 
oats. 

As  before  stated,  the  trial  court  awarded  judgment  in  favor 
of  Adoue  &  Lobit  and  Perthuis  against  the  railway  company 
for  the  value  of  the  oats  in  their  undamaged  condition,  less 
the  freight  charges.  The  judgment  should  have  been  in 
favor  of  Adoue  &  Lobit  alone  for  the  value  of  the  oats  in  their 
damaged  state,  less  the  freight,  demurrage,  and  storage 
charges;  the  damage  having  occurred  and  the  charges  having 
accrued  before  the  conversion.  By  becoming  responsible  to 
the  grain  company  for  the  purchase  price  of  the  oats,  the 
equitable  right  thereto  passed  to  Adoue  &  Lobit,  and  they 
are  the  proper  parties  to  complain  of  the  conversion. 

The  grain  company  is  not  complaining  of  its  failure 
to  recover  against  Perthuis  and  the  Collin  County  Bank, 
and  in  that  respect  the  judgment  is  affirmed.  The  judg- 
ment in  favor  of  the  grain  company  against  Adoue  & 
Lobit  is  also  affirmed.  The  judgment  in  favor  of  the  grain 
company  and  Perthuis  against  the  railway  company  is  re- 
versed, and  judgment  is  here  rendered  that  said  first-named 
company  and  Perthuis  take  nothing  against  said  last-named 
company.  The  judgment  in  favor  of  Adoue  &  Lobit  against 
the  railway  company  will  be  reformed  by  reducing  the 
amount  of  the  same  from  $206.15  to  $93.62.  The  net  pro- 
ceeds of  the  sale  of  the  oats,  amounting  t©  $76.22,  which  has 
been  deposited  by  the  railway  company  in  the  registry  of  the 
court  below,  should  be  paid  to  Adoue  &  Lobit,  and  credited 
on  their  judgment  for  $93.62  against  the  railway  company; 
and  the  court  below,  on  return  of  the  mandate  herein,  is 
directed  to  enter  an  order  to  that  effect.  The  costs  of  this 
appeal  are  taxed  equally  against  the  grain  company  and 
Adoue  &  Lobit.  The  costs  of  the  court  below  which  were 
incurred  by  reason  of  the  Collin  County  Bank  and  Perthuis 
having  been  made  parties  defendant  are  taxed  against  the 
grain  company.  The  other  costs  incurred  in  the  county 
court  are  taxed  equally  against  the  railway  company  and 
Adoue  &  Lobit. 
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Crocker-Woolworth  Nat.   Bank  of  San  Francisco  v, 
Nevada  Bank  of  San  Francisco. 

{Supretne  Court  of  California,  July  14, 1903.) 

[73  Pac.  Rep.  456.] 

Collections — Restricted     Indorsements — Payment  of  Raised    Checks — 
Liability  to  Drawee. 

Where  a  "raised"  check  is  deposited  with  a  bank  for  collection,  and 
indorsed  by  it  by  a  restrictive  indorsement,  in  such  manner  that  the  in- 
dorsement conveys  no  representation  that  the  collecting-  bank  is  the 
owner,  and  no  such  representation  is  made  otherwise,  and  it  is  paid  by 
the  drawee,  and  the  funds  are  paid  by  the  collecting-  bank  to  the  payee, 
the  collecting-  bank  cannot  be  held  liable  by  the  drawee. 
Indorsements — Clearing  House  Rules. 

Civ.  Code,  ^  3116,  provides  that  a  general  indorsement  of  a  negotiable 
paper  warrants  to  every  subsequent  holder  thereof  that  the  paper  is  in  all 
respects  what  it  purports  to  be,  that  the  indorser  has  g-ood  title,  that 
sig-natures  of  prior  parties  are  binding  on  them,  and  that  in  case  of  dis- 
honor the  indorser  will,  unless  himself  exonerated,  pay  on  due  notice  : 
held,  that  it  is  competent  for  banks  associated  tog-ether  in  a  clearing- 
house arrangement  to  bind  themselves  by  rules  g-overning,  as  between 
themselves,  the  effect  of  their  indorsements,  and  such  rules  as  to  them 
will  supplant  the  law. 
Same— Same — Payment  of  Raised  Checks — Liability  to  Drawee. 

The  constitution  and  rules  of  a  clearing  house  provided  that  negoti- 
able paper  payable  to  the  order  of  a  bank,  and  deposited  for  clearance, 
should  be  officially  indorsed  in  writing-  by  the  orig-inal  payee,  but  that 
negotiable  paper  deposited  for  clearance  by  a  member  of  the  associa- 
tion should  bear  the  stamp  of  the  depositing-  bank,  which  stamp  should 
be  "For  clearing-  house  purposes  only,"  and  should  g-uaranty  the  valid- 
ity and  regularity  of  prior  indorsements,  and  that  every  bank  should 
tile  with  every  member  of  the  association  a  certified  impression  of  its 
clearing-  house  stamp  :  held,  that  where  a  "raised"  check  payable  to  an 
individual  and  drawn  on  a  bank  was  deposited  by  another  bank  with 
the  clearing-  house,  indorsed  by  stamp,  "Pay  through  clearing-  house," 
the  indorsement  conve3'ed  no  representation  to  the  drawee  that  the  de- 
positing- bank  claimed  or  asserted  itself  to  be  the  owner  of  the  paper  ; 
and  hence,  in  an  action  by  the  drawee  which  paid  the  check  to  recover 
from  the  other  bank,  it  was  permissible  for  it  to  show  that  it  had  acted 
merely  as  a  collecting-  agent  for  the  payee,  to  whom  it  had  paid  the 
money. 
Collections — Payment  of  Raised  Check  by  Drawee — Presumptions. 

Where  a  bank  which  had  paid  to  another  bank  a  local  check  drawn  on 
the  former,  but  which  had  been  raised,  sued  to  recover  the  amount  so 
paid  from  the  other  bank,  it  would  not  be  assumed,  in  the  absence  of 
evidence,  that  plaintiff  relied  on  a  supposed  ownership  of  the  check  by 
the  defendant  bank  ;  it  being  common  knowledge  that  local  checks  are 
generally  taken  by  banks  for  the  purpose  of  collection  merely. 
Checks — Indorsements— Clearing  House  Rules— Effect  on  Liability. 

Civ.  Code,  ^  3116,  provides  that  the  indorser  of  negotiable  paper  war- 
rants to  every  subsequent  holder  that  the  paper  is  in  all  respects  what  it 
purports  to  be,  that  he  has  good  title,  that  the  signatures  of  prior  parties 
are  binding  upon  them,  and  that  in  case  of  dishonor,  unless  exonerated, 
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he  will  pay  on  due  notice  :  held  that,  where  a  bank  presents  a  check  to 
a  clearing-  house  so  indorsed  that  under  the  rules  of  the  clearing  house 
the  bank  is  not  liable  as  a  j^eneral  indorser,  the  mere  presentation  of 
the  check  to  the  clearing-  house  does  not  render  the  bank  presenting  it 
liable  as  on  a  general  indorsement. 
Same — Same — Same — Sale  with  Warranty. 

Civ.  Code,  §  1794,  provide?  that  a  mere  contract  of  sale  does  not  imply 
warranty  ;  and  section  1774  declares  that  the  seller  of  an  instrument 
purporting  to  bind  one  to  the  performance  of  an  act  thereby  war- 
rants no  knowledge  of  any  fact  tending  to  prove  it  worthless  or  its  in- 
validity for  any  cause  :  held,  that  where  a  bank  presented  to  a  clearing 
house  a  check  drawn  on  another  bank,  indorsed  by  the  bank  presenting 
it,  in  a  restricted  manner,  which  under  the  rules  of  the  clearing  house 
did  not  amount  to  a  guaranty  of  the  genuineness  of  the  instrument,  the 
presentation  and  payment  by  the  drawee  did  not  amount  to  a  sale  with 
warranty,  since  the  only  warranties  on  a  sale  are  those  fixed  by  the 
Code,  amounting  to  a  mere  warranty  against  knowledge  of  defects. 
Payment  of  Raised  Check — Issues. 

Where  a  bank  paid  to  another  a  check  drawn  on  the  former,  which 
had  been  raised,  and  in  an  action  by  the  drawee  against  the  other  bank 
to  recover  the  money  plaintiff  did  not  plead  reliance  on  any  represen- 
tations by  defendant  as  to  the  check,  but  merely  set  up  its  own  belief  in 
the  genuineness  thereof,  a  finding  that  defendant  represented  itself  to 
be  the  absolute  owner  of  the  che;k  was  outside  the  issues. 

Shaw,  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  the  Crocker-Woolworth  National  Bank  of  San 
Francisco  against  the  Nevada  Bank  of  San  Francisco.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

D.  M.  Delmas  and  Robert  Y.  Hayne,  for  appellant, 

John  Garber,  Lloyd  &  Wood,  Garber.  Creswell  &  Garber, 
for  respondent. 

HENSHAW,  J.  This  is  an  action  by  plaintiff  to  recover 
money  paid  by  mistake  upon  a  raised  check.  The  facts  are 
that  upon  the  9th  day  of  December,  1895,  the  Bank  of  Wood- 
land, in  Yolo  county,  Cal.,  drew  its  check  upon  the  Crocker- 
Woolworth  National  Bank  of  San  Francisco  for  $12,  to  the 
order  of  one  A.  H.  Dean.  At  that  time,  and  for  some  little 
time  prior  thereto.  Dean  was  a  "client"  of  the  Nevada  Bank 
of  San  Francisco,  and  had  therein  a  commercial  account, 
with  $r,ooo  or  $2,000  to  his  credit.  Dean  fraudulently  altered 
the  check  by  changing  its  date  from  December 9th  to  Decem- 
ber 13th,  and  raising  its  amount  from  $12  to  $22,000.  On  the 
17th  of  December,  1895,  he  placed  his  name,  by  way  of  gen- 
eral indorsement,  upon  the  back  of  the  check,  and  deposited  it 
with  the  Nevada  Bank,  making  out  and  delivering  with  the 
check  the  usual  deposit  tag.  The  bank  thereupon  entered 
upon  the  pass  book  of  Dean  a  "provisional  credit"  for  the 
amount  of  the  fraudulent  check.     On  the  17th  day  of  Decern- 
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ber,  1895,  the  Nevada  Bank  placed  its  clearing  house  stamp 
upon  the  back  of  the  check  and  sent  it  to  be  cleared  in  the 
usual  way.  The  clearing  house  is  an  association  of  banks, 
acting  under  a  regular  constitution  and  agreement  signed  by 
all  of  its  members.  Both  parties  to  this  action  are  members 
of  it.  Its  purpose  is  the  adjustment  of  balances  between  the 
members,  which  is  done  twice  on  every  business  day.  The 
check  found  its  way  in  regular  course  from  the  clearing  house  to 
the  Crocker-Woolworth  National  Bank,  which  was  the  corre- 
spondent of  the  Bank  of  Woodland  and  had  funds  of  the  Wood- 
land Bank  on  deposit,  and  was  honored,  under  the  clearing 
house  rules,  by  the  payment  over  to  the  clearing  house  of  the 
balance  found  due  against  it,  the  Nevada  Bank  receiving  the 
credit  due  to  it.  On  the  day  after  the  payment  was  so  made — • 
that  is,  on  December  i8th — Dean  checked  out  of  the  Nevada 
Bank  the  sum  of  $20,000,  leaving  about  $2,000  of  the 
amount  of  the  raised  check  still  to  his  account,  and  fled  the 
country.  He  was  a  forger,  a  common  criminal,  and  insol- 
vent. The  Crocker-Woolworth  Bank  did  not  inform  its 
correspondent,  the  Bank  of  Woodland,  of  the  payment  of  the 
check  until  the  3d  of  the  following  January.  On  the  4th  of 
January  it  ascertained  from  tfte  Bank  of  Woodland  that  no 
such  check  had  been  drawn,  and  consequently  knew  that  a 
fraud  had  been  perpetrated.  It  notified  the  Nevada  Bank,  and 
demanded  payment  of  the  $22,000,  and  offered  to  return  the 
raised  check. 

Mistake  is  the  gravamen  of  this  action.  It  is  alleged  in 
the  complaint  to  have  consisted  "in  the  belief  on  the  part  of 
plaintiff  that  said  check  had  been  actually  and  in  fact  drawn, 
made,  and  issued  by  said  Bank  of  Woodland  for  said  sum  of 
twenty-two  thousand  dollars,  and  dated  December  13,  1895, 
and  had  not  been  fraudulently  or  otherwise  altered  in  said  or 
any  respects,  and  such  belief  in  the  then  present  existence  of 
such  facts  was  material  to  such  payment,  and  without  such 
belief  plaintiff  would  not  have  paid  said  sum  or  any  part 
thereof." 

The  cause  was  tried  without  a  jury.  The  court  made  find- 
ings, some  of  which  will  hereafter  be  more  fully  considered, 
and  gave  judgment  for  plaintiff.  Defendant's  motion  for  a 
new  trial  was  denied,  and  from  the  judgment  and  from  the 
order  denying  its  motion  this  appeal  is  taken. 

So  far  as  the  defendant  is  concerned,  it  is  not  contended 
but  that  it  acted  with  perfect  honesty  and  in  the  utmost  good 
faith  in  presenting  the  check,  and  it  is  not  in  controversy  but 
that  upon  payment  by  the  plaintiff  the  money  was  in  turn, 
upon  the  check  demand  of  the  depositor,  paid  over  to  him. 
No  benefit  was  reaped,  no  advantage  gained,  by  defendant 
in  the  transaction.  As  between  the  defendant  and  its 
depositor,  Dean,    the  findings  clearly  establish  that   the  bank 
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was  but  the  agent  for  collection  merely,  and  as  such  did,  as 
in  law  was  its  duty  to  do,  pay  over  the  money  to  its  principal 
upon  his  demand. 

This  action,  then,  as  we  have  said,  is  one  for  the  recovery 
of  money  paid  by  mistake,  and  it  is  of  consequence  to  bear 
in  mind  at  the  outset  of  this  consideration  the  well-settled 
principles  governing  the  right  of  recovery  in  such  cases.  The 
action,  even  when  in  form  a  legal  action  for  money  had  and 
received,  always  addresses  itself  to  the  equitable  considera- 
tion of  the  court.  The  governing  principle  is  this:  that  where 
equally  innocent  persons  have  dealt  with  one  another  under 
a  mistake  the  burden  of  loss  resulting  from  the  common  error 
ordinarily  will  be  left  where  the  parties  themselves  have 
placed  it,  and  so  a  recovery  can  only  be  had  where  in  equity 
and  good  conscience  the  defendant  should  be  called  upon  to 
refund.  Holly  v.  Missionary  Society,  i8o  U.  S.  284,  21  Sup. 
Ct.  395,  45  L.  Ed.  531. 

In  Stratton  v.  Rastall,  2  Term  R.  370,  Buller,  J.,  speaks  as 
follows:  "Of  late  years  this  court  has  very  properly  ex- 
tended the  action  for  money  had  and  received.  It  is  founded 
on  principles  of  justice,  and  I  do  not  wish  to  restrain  it  in  any 
respect.  But  it  must  be  remembeied  that  it  v,^as  extended 
on  the  principle  of  its  being  considered  like  a  bill  in  equity. 
And,  therefore,  in  order  to  recover  money  in  this  form  of 
action,  the  party  must  show  that  he  had  equity  and  con- 
science on  his  side,  and  that  he  could  recover  it  in  a  court  of 
equity.  *  *  *  In  conscience  he  only  who  receives  the 
money  ought  to  be  obliged  to  pay  it  back,  and  a  court  of  equity 
would  inquire  in  this  case  whether  the  party  had  received  the 
money  or  not.  Now,  if  a  court  of  equity  would  give  this 
plaintiff  no  relief,  we  ought  not  to  permit  him  to  recover  in  a 
court  of  law  in  an  action  founded  upon  equitable  principles. " 

The  same  idea  is  expressed  by  Lord  Mansfield  in  Moses  v. 
Macferlan,  2  Burrows,  1012:  "This  kind  of  equitable  action, 
to  recover  back  money  which  ought  not  in  justice  to  be  kept, 
is  very  beneficial,  and  therefore  much  encouraged.  It  lies 
only  for  money  which  ex  asquo  et  bono  the  defendant  ought 
to  refund.  *  *  *  j^-  jjgg  fQj-  money  paid  by  mistake,  or 
upon  a  consideration  which  happens  to  fail,  or  for  money  got 
through  imposition  (express  or  implied)  or  extortion,  or 
oppression,  or  an  undue  advantage  taken  of  the  plaintiff's 
situation,  contrary  to  laws  made  for  the  protection  of  persons 
under  those  circumstances.  In  one  word,  the  gist  of  this  kind 
of  action  is  that  the  defendant,  upon  the  circumstances  of 
the  case,  is  obliged  by  the  ties  of  natural  justice  and  equity  to 
refund  the  money." 

In  London  &  River  Bank  v.  Bank  of  Liverpool,  L.  R.  Q. 
B.  Div.  vol.  I,  1896,  p.  7,  Mr.  Justice  Mathew  says:  "If  the 
mistake  is  discovered  at  once,  it   may    be   the    money  can  be 
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recovered  back;  but  if  it  be  not,  and  the  money  is  paid  in 
good  faith,  and  is  received  in  good  faith,  and  there  is  an  in- 
terval of  time  in  which  the  position  of  the  holder  may  be 
altered,  the  principle  seems  to  apply  that  money  once  paid 
cannot  be  recovered  back.  That  rule  is  obviously,  as  it 
seems  to  me,  indispensable  for  the  conduct  of  business," 

In  National  Bank  of  Commerce  v.  National  Mechanics' 
Ass'n,  55  N.  Y.  213-216,  14  Am.  Rep.  232,  the  principle  is 
thus  stated:  "It  is  now  settled  both  in  England  and  in  this 
state  that  money  paid  under  a  mistake  of  fact  may  be  re- 
covered back,  however  negligent  the  party  paying  may  have 
been  in  making  the  mistake,  unless  the  payment  has  caused 
such  a  change  in  the  position  of  the  other  party  that  it  would 
be  unjust  to  require  him  to  refund.     *     *     *  " 

Mr.  Daniel  (2  Daniel,  Neg.  Inst.  [3d  Ed.]  §  1655)  says: 
*'Where  the  bank  discovers  the  forgery  immediately,  and 
demands  restitution,  offering  to  return  the  check  before  the 
holder  has  lost  anything  b}'  regarding  the  matter  as  all  right, 
we  cannot  help  thinking  that  it  should  be  entitled  to  recover 
back  the  amount.  Mr.  Chitty  seems  to  have  had  the  same 
opinion.  And  Prof.  Parsons  has  expressed  it  in  favorable 
terms.  And  the  better  doctrine,  as  we  think,  is  that  the 
bank  should  have  the  right  to  recover,  unless  the  circum- 
stances of  the  holder  had  been  changed  so  as  to  render  it  un- 
just." 

Mr.  Daniel  is  here  speaking  of  the  forgery  of  the  drawer's 
signature.  In  discussing  that  narrower  class  of  forgeries, 
such  as  the  one  at  bar,  where  the  signatures  are  all  genuine, 
but  the  amount  of  the  check  has  been  increased,  a  kind  of 
forgery  known  as  "raising  a  check,"  he  says,  where  money 
is  paid  by  a  bank  on  such  a  check  by  a  mistake,  the  general 
rule  is  that  it  may  be  recovered  from  the  party  to  whom  it 
was  paid,  as  having  been  paid  without  consideration.  This 
is  undoubtedly  the  "general  rule,"  as  Mr.  Daniel  declares, 
but  the  rule  is  always  subject  to  the  most  important  qualifica- 
tion, which  he  points  out  in  his  next  sentence:  "The  bank 
is  not  bound  to  know  anything  more  than  the  drawer's  signa- 
ture, and,  in  the  absence  of  any  circumstance  that  inflicts 
injury  upon  another  party,  there  is  no  reason  why  the  bank 
should  not  be  reimbursed."  2  Dan.  Neg.  Inst.  (5th  Ed.) 
§  1661. 

And  Prof.  Keener  (Keener's  Quasi  Contracts,  p.  67)  says: 
"To  say  that  a  plaintiff  can  recover  money  paid  by  mistake, 
notwithstanding  the  recovery  will  throw  a  loss  upon  the 
defendant,  provided  the  plaintiff  is  under  no  obligation  to  the 
defendant,  is  to  lose  sight  of  the  grounds  upon  which  a  re- 
covery is  allowed,  viz.,  that  the  defendant  has  money  which 
in  conscience  he  cannot  keep.  It  seems  dif^cult  to  establish, 
In  a  case  where  the  defendant  cannot  be  said  to  be    more   re- 
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sponsible  for  the  mistake  made  by  plaintiff  than  is  plaintiff 
himself,  that  he  should  in  conscience  return  to  the  plaintiff 
money  paid  under  mistake  where  the  result  of  such  payment 
is  to  throw  loss  upon  the  defendant  which  he  would  not  have 
suffered  had  not  the  payment  been  made.  The  principle  that 
forbids  the  defendant  enriching  himself  at  the  expense  of  the 
plaintiff  should  clearly  forbid  the  plaintiff  indemnifying  him- 
self against  loss  at  the  expense  of  an  innocent  and  blameless 
defendant." 

We  have  quoted  at  this  great  length,  because  these  prin- 
ciples are  all-important  in  determining  whether  a  recovery 
should  be  allowed  or  withheld  from  plaintiff.  The  applica- 
tion of  them,  however,  is  frequently  affected  by  other  well- 
settled  rules  of  mercantile  law  to  v»'hich  consideration  must 
always  be  paid. 

Thus,  it  is  the  law  beyond  controversy  that  the  drawee  of  a 
negotiable  instrument  is  chargeable  with  knowledge  of  the 
genuineness  of  the  signature  of  the  drawer  of  the  condition 
of  his  funds  and  of  the  state  of  his  credit.  If  the  drawee 
pays  upon  the  forged  signature  of  the  drawer,  he  cannot  re- 
cover against  an  innocent  payee,  if  the  recovery  would  sub- 
ject such  payee  to  loss.  Such  has  been  the  rule  since  Price 
V.  Neall,  3  Burrows,  1354,  decided  by  Lord  Mansfield  in  1762. 

Again,  where,  as  in  the  present  case,  the  forgery  consists  in 
changing  the  body  of  the  check  so  as  to  raise  the  amount,  as 
the  drawee  is  not  charged  with  knowledge  of  the  handwriting 
of  whomsoever  may  have  prepared  the  body  of  the  check,  he 
may,  even  if  negligent,  recover  upon  the  ground  of  mistake, 
provided  that  his  recovery  would  not  pass  the  burden  of  loss 
over  to  an  innocent  payee,  who  had  changed  his  condition 
upon  faith  of  the  payment.  That  is  to  say,  where  the  drawee 
has  done  any  act  to  give  currency  to  the  paper,  as  by  accept- 
ance, etc.,  on  the  faith  of  which  the  holder  has  taken,  or  the 
condition  of  the  holder  will  be  altered  for  the  worse  in  any 
way,  as  where  he  received  the  check  for  collection  and  paid 
over  the  proceeds  to  the  principal  before  he  received  notice 
of  the  alteration,  then  the  party  paying  is  precluded  from 
recovering  by  the  ordinary  rules  of  estoppel — otherwise  not. 

Still  further,  an  implied  warranty  of  genuinenesss  accom- 
panies the  unrestricted  indorsement  and  transfer  of  any 
negotiable  instrument.  It  is  an  assurance  to  the  drawee  of 
its  genuineness  in  all  respects,  saving  that  of  the  name  of 
the  drawer  alone,  with  which  knowledge  the  drawee  is 
charged.  Chitty  on  Bills  (Ed.  1845)  p.  245;  Jones  v.  Ryde,  5 
Taunt.  488;  Wilkins  V.  Johnson,  3  Barm.  &  Cress.  428;  Her- 
rick  V.  Whitney,  15  Johns.  240;  Story,  Bills  of  Exchange. 
§§  no,  235.  This  warranty  of  a  general  indorsement  is 
declared  in  our  state  by  section  31 16  of  the  Civil  Code. 

An  examination  of   the   cases   will   show    that,  in  all  well- 
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considered  adjudications,  recognition,  tacit  or  express,  is 
given  to  these  principles.  Their  ultimate  analysis  amounts 
to  this:  that  plaintiff,  even  if  negligent,  may  recover  if  his 
act  has  not  changed  the  position  of  an  innocent  defendant  to 
his  detriment.  Therefore,  where  defendant  has  become. the 
owner  of  the  instrument  uninfluenced  by  any  act  of  the  plain- 
tiff, or  where  by  general  indorsement  defendant  has  warranted 
the  instrument,  and  has  estopped  himself  from  denying 
ownership  and  genuineness,  plaintiff  may  have  recovery. 
Thus,  in  Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230,  a 
raised  check  was  presented  by  defendant  bank  bearing  its 
general  indorsement  and  a  recovery  was  allowed.  It  was 
there  argued  that,  notwithstanding  the  defendant  bank  was 
in  fact  merely  a  collecting  agent,  its  general  indorsement  was 
a  warranty  of  genuineness.  In  Marine  National  Bank  v. 
National  City  Bank,  59  N.  Y.  67,  17  Am.  Rep.  305,  a  check, 
genuine  as  to  the  drawer's  signature,  but  forged  as  to  the 
payee's  name  and  raised  as  to  the  amount,  was  presented  to 
D.  &  Co.,  gold  brokers,  in  payment  for  some  purchased  gold. 
They  sent  the  check  to  plaintiff  bank,  the  drawee,  where  it 
was  certified.  D.  &  Co.  then  paid  it  into  the  defendant 
bank,  which  accepted  it.  The  defendant  bank  in  turn  pre- 
sented it  to  plaintiff  bank,  where  it  was  paid.  Upon  the 
same  day  the  plaintiff  discovered  the  alterations,  and  gave 
notice  to  the  defendant,  with  the  demand  that  it  refund. 
Throughout  the  action  the  defendant  was  treated  as  the 
owner  of  the  check.  Its  defense  in  support  of  its  refusal  of 
payment  was  based  upon  the  certification  by  the  plaintiff 
bank  of  the  check  after  it  had  been  raised,  and  the  decision 
of  the  court  was  largely  addressed  to  this  matter;  it  being 
held  that  the  certification  went  no  further  than  to  the 
genuineness  of  the  drawer's  signature  and  to  the  amount  of 
his  funds  or  credit.  In  Third  National  Bank  v.  Allen,  59  Mo. 
310,  plaintiffs  were  private  bankers,  and  bought  a  raised  check 
from  a  stranger.  They  presented  it  to  plaintiff,  the  drawee, 
and  it  was  paid.  Upon  prompt  discovery  of  the  forgery  and 
notification  to  the  defendants  a  recovery  was  allowed.  Here 
the  defendants  were  the  owners  of  the  check  and  had  pur- 
chased it  upon  their  private  account,  and  plaintiff,  not  hav- 
ing in  any  way  induced  the  defendants  to  change  their 
position,  was  entitled  to  the  recovery  allowed.  Parke  v. 
Roser,  67  Ind.  500,  33  Am.  Rep.  102,  was  almost  precisely  the 
case  of  Marine  National  Bank  v.  The  National  City  Bank, 
supra,  the  defense  turning  merely  on  the  declaration  of  the 
bank  that  the  check  was  good.  The  defendant  was  the 
owner  of  the  raised  instrument.  In  Espy  v.  The  Bank  of 
Cincinnati,  18  Wall.  604,  21  L.  Ed.  947,  a  raised  check  offered 
in  payment  for  bonds  and  gold  purchased  had  been  sent  to 
the  bank  for  information,  and   the   teller  of  the  bank  replied 
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that  it  was  good.  The  principle  is  there  announced  that 
where  money  is  paid  on  a  raised  check  by  mistake,  neither 
party  being  in  fault,  the  general  rule  is  that  it  may  be 
recovered  back  as  paid  without  consideration;  but,  if  either 
party  has  been  guilty  of  negligence  or  carelessness  by  which 
the  other  has  been  injured,  the  negligent  party  must  bear  the 
loss.  And  it  was  held  that  the  declaration  of  the  bank's 
teller  that  it  was  good  referred  only  to  the  genuineness  of 
the  drawer's  signature  and  to  the  condition  of  his  account. 
The  case  most  nearly  analogous  to  the  one  at  bar  is  that  of 
The  National  Bank  of  Commerce  v.  The  National  Mechanics' 
Banking  Association,  55  N.  Y.  211,  14  Am.  Rep.  232.  The 
genuine  check  of  a  depositor  in  the  plaintiff's  bank,  drawn  to 
one  Greenleaf,  was  taken  to  the  bank  and  there  certified. 
After  certification  it  was  fraudulently  raised  by  Greenleaf  from 
$56,715  to  $15,000,  and  was  deposited  by  Greenleaf  with  the 
defendant.  Greenleaf  was  a  client  of  defendant,  and  made 
other  deposits  upon  that  date,  amounting,  with  the  raised 
check,  to  $20,000.  Upon  the  same  day  he  drew  out  in  money 
substantially  all  of  his  deposits,  including  the  amount  of  the 
raised  check.  Upon  the  next  day  the  plaintiff  bank  paid  the  de- 
fendant bank  the  amount  of  the  raised  check  through  the 
clearing  house.  Upon  discovery  of  the  fraud  the  action  was 
brought.  It  is  pointed  out  that  the  defendant  bank  had  paid 
the  money  upon  the  raised  check  to  its  fraudulent  depositor, 
and  thus  had  become  the  owner  of  it,  and  that  it  had  done 
this  uninfluenced  by  any  act  of  the  plaintiff  bank.  The  court 
says:  "On  general  principles,  mere  negligence  in  making 
the  mistake  is  not,  as  has  been  already  shown,  sufficient  to 
preclude  the  party  making  it  from  demanding  its  correction. 
Such  negligence  does  not  give  to  the  party  receiving  the  pay- 
ment the  right  to  retain  what  was  not  his  due,  unless  he  has 
been  misled  and  prejudiced  by  the  mistake.  If  his  loss  had 
been  incurred  and  become  complete  before  the  payment,  he 
should  not,  in  justice,  be  permitted  to  avail  himself  of  the 
mistake  of  the  other  party  to  shift  the  loss  upon  the  latter. 
*  *  '^  If  the  defendant  had  shown  that  it  had  suffered  loss 
in  consequence  of  the  mistake  committed  by  the  plaintiff,  as, 
for  instance,  if,  in  consequence  of  the  recognition  by  the 
plaintiff  of  the  check  in  question,  the  defendant  had  paid  out 
money  to  its  fraudulent  depositor,  then,  clearly,  to  the  extent 
of  the  loss  thus  sustained,  the  plaintiff  should  be  responsible. 
But  it  appears  that  all  the  money  which  Greenleaf.  the 
fraudulent  depositor,  obtained  from  the  Mechanics'  Banking 
Asssociation,  on  the  credit  of  the  altered  check,  was  paid  out 
on  the  i6th  of  February,  the  day  before  the  check  was  pre- 
sented to  the  plaintiff.  *  *  *  jhe  recognition  of  this 
check  by  the  plaintiff,  on  the  17th  of  February,  could  not 
have  had  any  influence   upon    the    action    of   the  Mechanics' 
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Banking  Association  in  paying  Greenleaf's  drafts  on  the  i6th. 
The  loss  occasioned  by  those  payments  had  been  fully  in- 
curred by  the  Mechanics'  Banking  Association  before  the 
plaintiff  had  made  the  mistake  which  it  seeks  in  this  action 
to  have  corrected." 

The  facts  in  the  case  at  bar,  summarized,  amount  to  this: 
By  the  affirmative  error  of  plaintiff,  money  was  paid  to 
defendant,  who  was  the  agent  of  Dean.  The  defendant, 
after  receiving  payment,  did  as  in  law  it  was  bound  to  do 
(Svendsen  v.  State  Bank,  65  N.  W.  1086,  31  L.  R.  A.  552,  58 
Am.  St.  Rep.  522),  pay  the  money  to  its  principal  upon  his 
demand,  and  thus  changed  its  position  so  that,  if  recovery  is 
had,  the  loss  must  inevitably  be  borne  by  it.  The  applica- 
tion of  the  principles  above  enunciated  to  these  facts  would 
absolutely  bar  a  recovery,  unless  there  be  some  peculiar 
feature  of  the  transaction — some  especial  act  of  the  defendant 
— which  takes  the  case  out  of  their  operation,  and  which,  by 
reason  of   defendant's  own   conduct,    casts   liability  upon  it. 

The  acts,  facts,  and  circumstances  which  by  respondent  are 
held  thus  to  render  the  defendant  liable  are  epitomized  in  the 
following  finding  of  the  court.  After  having  made  findings 
clearly  establishing  that,  as  between  the  defendant  and  its 
depositor  Dean,  the  bank  had  taken  the  check  for  purposes  of 
collection  only,  the  court  adds:  "At  and  before  the  time  of 
making  such  payment  the  plaintiff  had  no  notice  or  knowl- 
edge whatever  that  the  defendant  was  not,  as  it  purported 
and  represented  itself  to  be,  the  absolute  owner  and  holder 
of  said  check,  and  no  notice  or  knowledge  that  the  said  check 
was  presented  by  the  defendant  as  agent  for  collection  only, 
or  otherwise  than  as  owner  and  principal."  The  value  and 
importance  of  this  finding  to  support  the  judgment  arises 
from  the  principle  above  stated,  that  if  one  be,  or  hold  him- 
self out  as.  the  owner  of  such  paper,  then  a  recovery  may  be 
had  against  him,  if  it  be  seasonably  sought,  because  he  will 
be  the  holder  of  money  paid,  which  in  good  conscience  and 
equity  he  should  not  be  allowed  to  retain;  whereas,  in  the 
case  of  an  agent,  recourse  is  limited  to  the  principal.  Of 
course,  the  all-governing  rule  being  that  the  defendant  holds 
money  which  in  good  conscience  he  is  not  entitled  to  hold,  it 
can  matter  not  whether  (if  in  fact  he  was  an  agent)  this 
agency  be  known  or  unknown  to  the  drawee,  provided  only 
that  the  drawee  did  not  part  with  the  money  upon  the  faith 
of  the  apparent  principalship.  In  one  case  it  might  be  that 
the  money  was  paid  because  of  the  belief  of  the  drav.'ee  that 
the  holder  and  presenter  of  the  paper  was  the  actual  and 
responsible  owner  of  it.  In  another  case  it  might  be  paid 
with  total  indifference  to  this  fact.  In  the  one  instance, 
therefore,  the  plaintiff  would  have  a  right  to  rely  for  a  re- 
covery upon  the  ownership,  real  or   apparent,  of   the    person 


670  COLLECTIONS  [vOL  V 

Crocker-Woolworth  Nat.  Bank  v.  Nevada  Bank 

presenting  the  bill  or  check;  while  in  the  other,  since  the 
payment  was  in  no  wise  made  upon  faith  or  reliance  in  the 
apparent  state  of  facts,  the  defense  that  the  payee  was,  in 
truth,  but  an  agent  and  had  parted  with  the  money  to  his 
principal,  would  and  should  be  permitted  to  avail. 

In  this  case  the  finding  of  the  court,  as  above  quoted,  is 
that  the  defendant  "purported  and  represented  itself  to  be  the 
absolute  owner  of  said  check,  *  *  *  "  and  that  plaintiff 
"had  no  notice  nor  knowledge  that  the  check  was  presented 
by  the  defendant  otherwise  than  as  owner  and  as   principal." 

The  only  support  which  this  finding  receives  comes  from 
the  uncontradicted  facts  touching  the  method  of  the  presenta- 
tion and  payment  of  the  check.  It  already  has  been  stated 
that  the  check  was  presented  in  regular  manner  through  the 
clearing  house,  of  which  institution  both  plaintiff  and  defend- 
ant were  members.  The  constitution  and  rules  of  the  clear- 
ing house,  which  were  strictly  followed  by  defendant,  here 
become  important  for  consideration.  Section  2,  art.  15,  and 
sections  i,  2,  and  3,  art.  17,  of  the  constitution  areas  follows: 

"Art.  15.  Sec.  2.  Errors  in  the  exchanges  and  claims  aris- 
ing from  the  return  of  checks,  or  from  any  other  cause,  are 
not  to  be  adjusted  through  the  clearing  house,  but  directly 
between  the  members  who  are  the  parties  to  them  ;  all  checks, 
drafts,  notes,  or  other  items  in  the  exchanges,  found  not 
good,  or  missent,  shall  be  returned  without  intentional 
mutilation  or  notice  of  dishonor  given  directly  to  the  mem- 
ber from  whom  they  were  received,  as  soon  as  examined,  or 
presented  not  later  than  two  hours  on  ordinary  days,  or  three 
hours  on  collection  day,  from  the  hour  set  for  the  clearance 
in  which  said  returned  vouchers  were  exchanged,  and  the  said 
member  shall  immediately  refund  to  the  bank  returning  the 
same  the  amount  for  which  it  had  received  credit  through  the 
clearing  house  for  the  said  checks,  drafts,  notes  or  other  items 
so  returned  to  it;  in  case  of  the  refusal  or  inability  of  any 
member  to  promptly  refund  to  the  bank  presenting  such 
checks,  drafts  or  other  items  so  returned,  the  bank  holding 
them  may  report  to  the  manager  of  the  clearing  house  the 
amount  of  the  same,  and  it  shall  be  the  manager's  duty,  with 
the  approval  of  the  clearing  house  committee,  to  take  from 
the  settling  sheet  of  both  members  the  amount  of  such  checks, 
drafts,  or  other  items  so  reported,  and  to  readjust  the  clear- 
ing house  statement,  and  declare  the  correct  balances  in  con- 
formity with  the  changes  so  made,  provided  that  such  report 
of  default  shall  be  given  to  the  manager  before  the  hour  set 
for  payment  by  him  of  the  credit  balances  resulting  from  that 
day's  exchanges. 

"Art,  17.  Section  i.  All  negotiable  paper  originally  made 
payable  to  the  order  of  any  bank  in  this  association  and 
deposited  for  clearance,  shall  be  officially  endorsed  in  writing 
by  such  original  payee. 
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"Sec.  2.  All  negotiable  paper  deposited  for  clearance  by 
the  members  of  this  association  shall  bear  the  stamp  of  the 
depositing  bank,  which  shall  clearly  indicate  the  name  of  the 
bank,  its  clearing  house  number,  and  the  date  of  clearance. 
The  stamp  shall  be  for  clearing  house  purposes  only,  and 
shall  guarantee  the  validity  and  regularity  of  all  prior  endorse- 
ments on  the  paper  so  cleared,  except  the  endorsement  of  an 
original  payee  of  a  certificate  of  deposit,  and  it  shall  not  be 
construed  to  supply  a  missing  endorsement. 

"Sec.  3.  Each  bank  shall  file  v*'ith  every  other  member  of 
this  association  a  certified  impression  of  its  clearing  house 
stamp  and  certification  stamp,  and  the  signatures  of  persons 
authorized  to  certify  and  endorse  checks." 

The  check  in  question  bore  the  defendant's  clearing  house 
stamp  in  these  words:  "Pay  only  through  clearing  house. 
Dec,  17th,  1895.  16.  The  Nevada  Bank  of  San  Francisco." 
With  this  stamp  upon  its  back,  it  was  passed  with  other 
checks  into  the  clearing  house,  and  was  paid  by  plaintiff. 
Admittedly  the  only  representation  of  ownership  of  any  kind 
whatsoever  to  support  this  finding  is  found  in  this  stamped 
endorsement,  coupled  with  the  presentation  through  the 
clearing  house.  The  plaintiff  does  not  even  plead  that  the 
defendant  was  the  "owner"  of  the  check,  but  pleads  merely 
that  he  was  the  "holder."  The  distinction  is,  or  may  be, 
important.  One  may  be  the  holder  of  a  check,  and  not  the 
owner,  and,  under  the  rule  which  construes  a  pleading  most 
strongly  against  the  pleader,  it  might  well  be  held  upon  the 
very  averment  of  the  complaint  that  plaintiff  knew  that 
defendant  was  not  the  owner.  "The  term  holder  is  properly 
applied  to  the  person  having  possession  of  the  paper  and 
making  the  demand,  whether  in  his  own  right  or  as  an  agent 
for  another. "  Bowling  v.  Harrison,  6  How.  258,  12  L.  Ed. 
425.  "Holder  is  a  word  of  the  same  import  as  bearer." 
Putnam  v.  Crymes,  36  Am.  Dec.  250.  "Holder  is  a  general 
word  applied  to  any  one  in  actual  or  constructive  possession 
of  the  bill,  and  entitled  at  law  to  recover  or  receive  its  con- 
tents from  the  parties  to  it."  Byles,  Bills,  p.  *2.  More- 
over, it  may  be  noted  that  there  is  no  averment  in  the 
complaint  that  the  plaintiff  paid  upon  the  belief  that  defend- 
ant was  such  owner,  but  the  explicit  statement  is  that  it  paid 
in  the  belief  that  the  check  was  genuine,  and  not  fraudulently 
altered,  "and  without  such  belief  plaintiff  would  not  have 
paid  such  sum  or  any  part  thereof." 

But,  passing  this  as  being  at  least  persuasive  against  the 
finding  of  the  court  that  the  defendant  represented  itself  to 
be  the  owner,  and  that  plaintiff  paid  only  upon  that  represen- 
tation, we  come  to  consider  the  effect  of  the  stamped  indorse- 
ment which  the  Nevada  Bank  placed  upon  the  check. 
Indorsements  are  either  general  or  restrictive,  and  the   effect 
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of  a  general  indorsement  is  well  established  in  mercantile 
law.  The  indorser  warrants  to  ever}^  subsequent  holder 
thereof  not  liable  to  him  that  the  paper  is  in  all  respects  what 
it  purports  to  be,  that  he  has  good  title  to  it,  that  the  signa- 
tures of  all  prior  parties  are  binding  upon  them,  and  that,  if 
the  instrument  be  dishonored,  he  will,  unless  himself  e.xon- 
erated,  pay  upon  due  notice  given.  Civ.  Code,  §  31 16.  "A 
special  indorsement  is  one  which  specifies  the  indorsee,  and 
may  by  express  words  to  that  purpose,  but  not  otherwise,  be 
so  made  as  to  render  the  instrument  not  negotiable."  Sec- 
tions 3113,  3115-  But,  while  this  is  the  ordinary  effect  of  a 
general  indorsement  in  the  commercial  world,  it  is  perfectly 
competent  for  banks  associated  together  to  bind  themselves 
by  rules  governing,  as  between  themselves,  the  effect  of  their 
indorsements,  and  these  rules  as  to  them  will  supplant  the 
law.  It  will  be  noted  in  the  sections  of  the  constitution  of 
the  clearing  house  above  quoted  that  all  negotiable  paper 
originally  made  payable  to  the  order  of  any  bank  belonging 
to  the  association  and  deposited  for  clearance  shall  be  offi- 
cially indorsed  in  writing  by  such  original  payee,  while  all 
other  negotiable  paper  deposited  for  clearance  by  members  of 
the  association  shall  bear  merely  "the  stamp  of  the  deposit- 
ing bank,  which  shall  clearly  indicate  the  name  of  the  bank, 
its  clearing  house  number,  and  the  date  of  clearance.  The 
stamp  shall  be  for  clearing  house  purposes  only,  and  shall 
guarantee  the  validity  and  regularity  of  all  prior  endorse- 
ments on  the  paper  so  cleared,  except  the  endorsement  of  an 
original  payee  of  a  certificate  of  deposit,  and  it  shall  not  be 
construed  to  supply  a  missing  endorsement."  Here,  then,  is 
an  express  limitation  of  the  effect  of  such  indorsement  as  this 
check  bore.  It  eliminates,  amongst  other  things,  from  the 
warranty  of  indorsement,  the  Code  provision  that  the  instru- 
ment "is  in  all  respects  what  it  purports  to  be."  In  short, 
it  would  seem  as  though  the  framers  of  the  constitution  of  the 
clearing  hous?,  with  deliberation,  followed  the  decision  of 
this  court  in  Redington  v.  Woods,  45  Cal.  428,  13  Am.  Rep. 
190,  where  it  is  said:  "But  the  indorsement  of  the  holder 
receiving  payment  can  have,  at  most,  no  greater  legal 
significance  than  this.  It  implies,  at  best,  only  an  undertak- 
ing that  he  has  a  valid  title  to  the  bill  or  check,  and  conse- 
quently a  right  to  receive  payment — an  implication  which  the 
law  raises  without  the  indorsement.  But  the  indorsement, 
proprio  vigore,  imposes  upon  him  no  other  or  greater  liability 
to  refund  money  paid  upon  an  altered  check  than  would 
attach  to  him  without  the  indorsement.  In  other  words,  the 
indorsement  does  not,  of  itself,  import  an  undertaking  that 
the  check  has  not  been  altered;  and  in  proceedings  to  recover 
back  the  amount  paid  on  an  altered  check  the  indorsement 
could  not  be  made  the  foundation  of  the  action,  as  importing: 


BKG  CAs]  COLLECTIONS  673 

Crocker-Woolworth  Nat.  Bank  v.  Nevada  Bank 

a  promise  to  refund  the  money,  in  case  it  should  afterwards 
appear  that  the  amount  in  the  body  of  the  check  had  been 
fraudulently  altered." 

The  members  of  the  clearing  house  by  their  constitution 
have  brought  themselves  strictly  within  this  language  from 
the  Redington  Case.  Moreover,  it  is  at  once  apparent  that 
under  the  constitution  of  the  clearing  house  such  an  indorse- 
ment is  not  only  limited  and  special,  so  as  to  destroy  the 
negotiability  of  the  instrument,  but  that  the  rules  were 
designedly  drawn  to  effect  this  purpose.  It  is  provided  that 
*'the  stamp  shall  be  for  clearing  house  purposes  only. "  The 
indorsement  itself  is  to  the  effect  that  the  check  shall  be  paid 
only  through  the  clearing  house,  which  means,  of  course,  to 
the  clearing  house.  This  method  of  payment  is  established 
by  the  rules.  It  amounts  merely  to  a  system  of  set-offs  and 
cancellations,  whereby  accounts  are  Settled  between  members 
without  the  actual  transfer  of  unnecessary  funds.  From  any 
aspect  of  this  indorsement,  therefore,  it  was  not  sufficient  to 
charge  the  defendant  with  being  anylhing  other  than  the 
plaintiff  pleads  it  was — "the  holder  of  the  check"  ;  and  cer- 
tainly the  indorsement  contained  and  conveyed  no  "represen- 
tation" whatsoever  to  the  plaintiff  that  the  defendant  claimed 
or  asserted  itself  to  be  the  owner  of  t^>e  check.  Common 
knowledge  and  common  experience  informs  us  that  in  the 
case  of  local  checks  such  as  this  it  is  the  uniform,  if  not  the 
well-nigh  universal,  practice  for  banks  to  take  them  from  their 
depositors  and  clients  for  collection  only.  They  do  not  "buy" 
them.  They  take  them  as  agents.  And,  if  this  common 
knowledge  needed  re-enforcement,  it  is  abundantly  furnished 
by  the  evidence  of  the  officers  of  the  banks  testifying  in  this 
case  to  the  effect  that  at  least,  if  it  was  not  the  uniform  prac- 
tice never  to  buy  local  checks,  it  was  certainly  the  general 
practice  to  take  them  only  for  purposes  of  collection.  There- 
fore, so  far  as  this  check  so  deposited  and  so  presented  to 
plaintiff  is  concerned,  the  knowledge  that  it  conveyed  was  at 
least  the  knowledge  that  in  this  transaction,  as  in  thousands 
of  others,  the  Nevada  Bank  was  probably  the  collecting  ag  nt 
merely.  It  will  not  be  assumed,  against  the  uniform  practice 
of  banks  in  this  regard,  and  in  the  absence  of  any  evidence  at 
all  upon  the  subject,  that  the  plaintiff  here,  and  in  this  sole 
and  peculiar  instance,  put  reliance  upon  the  supposed  owner- 
ship of  the  check  by  defendant.  If,  indeed,  it  did  have  such 
belief,  then  the  complete  answer  is  that  the  restricted  indorse- 
ment did  not  justify  nor  warrant  it  in  that  belief,  nor  make 
the  defendant  liable  because  such  belief  was  entertained. 

But  there  is  not  only  no  evidence  to  support  the  finding 
that  the  Nevada  Bank  repiesented  itself  to  be  the  owner,  but 
there  is  positive  evidence  in  addition  to  that  already  pointed 
out  to  show  that  plaintiff  bank  before  payment   of   its   check 
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knew,  or  at  least  believed,  that  the  Nevada  Bank  was  acting 
as  collecting  agent  for  Dean.  This  evidence  is  found  in  the 
testimony  of  Mr.  Kline,  plaintiff's  cashier.  Mr.  Kline,  after 
stating  that  he  looked  over  the  checks  coming  through  the 
Nevada  Bank,  and  saw  and  read  the  particular  check  in  ques- 
tion, within  the  time  allowed  by  the  clearing  house  rules  for 
its  rejection  and  return,  testifies:  "Q.  What  is  it  you  did 
not  notice  at  the  time.-'  A.  To  whom  it  was  payable.  I 
merely  knew  it  was  a  check  of  some  client  of  the  Nevada 
Bank,  and  presented  for  cash  in  that  manner.  Q.  How  did 
you  know  it  was  a  client  of  the  Nevada  Bank.-*  A.  Because 
of  its  coming  in  the  envelope  of  the  Nevada  Bank." 

It  is  insisted,  however,  by  respondent  that  the  judgment  in 
its  favor  is  to  be  supported  upon  other  grounds  than  that  of 
appellant's  liability  as  an  indorser,  and  that  the  finding  in 
question  derives  support  from  the  fact  that  the  appellant 
presented  the  check  for  payment.  It  is  to  be  remembered 
that  the  only  representations  which  the  Nevada  Bank  made 
were  those  which  follow  in  law  from  the  mere  fact  of  the 
delivery  of  the  check  to  the  clearing  house  for  clearance;  but  it 
is  said  that  the  presentation  of  the  check  was  a  representation 
of  the  genuineness  of  the  signatures,  of  the  title  of  the  pre- 
senter, and  that  the  check  was  in  all  respects  what  it  purported 
to  be;  in  short,  that  the  presentation,  with  or  without  indorse- 
ment, was  a  representation  of  everything  which  the  law 
declares  to  be  warranted  by  a  general  indorsement.  In  sup- 
port of  this  proposition  are  cited  some  cases.  Thus,  in  Mer- 
chants' Bank  v.  McEntyre,  2  Sandf.  431,  where  the  forgery 
was  of  the  signature  of  a  prior  indorser,  it  is  said:  "We  hold 
it  to  be  a  principle  of  universal  application  that,  where  one 
presents  a  draft  or  check  to  a  bank  for  payment,  it  is  a  repre- 
sentation of  the  genuineness  of  the  signatures  appearing  upon 
it;  and  except  where  the  drawer's  signature  is  forged,  or  there 
is  some  other  peculiar  reason  for  taking  the  case  out  of  the 
rule,  the  party  so  presenting  the  draft  will  be  held  responsi- 
ble to  the  drawee  for  the  authenticity  of  such  signature."  In 
White  V.  Continental,  64  N.  Y.  316,  21  Am.  Rep.  612,  it  is 
said:  "The  presentation  of  the  bill,  and  the  demand  and  re- 
ceipt of  the  money  thereon,  was  equivalent  to  an  indorse- 
ment." In  Leather  Manufacturers'  Nat.  Bank  v.  Merchants' 
Bank,  128  U.  S.  26,  9  Sup.  Ct.  3,  32  L.  Ed.  342,  it  is  said: 
"One  who  by  presenting  forged  paper  to  a  bank  procures  the 
payment  of  the  amount  thereof  to  him.  even  if  he  makes  no 
express  warranty,  in  law  represents  that  the  paper  is  genuine, 
and.  if  the  payment  is  made  in  ignorance  of  the  forgery,  is 
liable  to  an  action  by  the  bank  to  recover  back  the  money 
which  in  equity  and  good  conscience  has  never  ceased  to  be 
its  property. "  The  principle  upon  which  these  cases  are 
decided  is  either,  first,  that  the  presentation  is  the  equivalent 
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of  a  general  indorsement  under  which  all  of  these  things  are 
warranted;  or,  second,  that  the  presentation  upon  the  one 
hand,  and  the  reception  and  payment  of  money  upon  the 
other,  amount  to  a  sale  and  purchase,  and.  the  consideration 
for  the  sale  having  failed,  a  recovery  back  may  be  had.  The 
cases  above  cited  bear  upon  the  first  theory.  Upon  the 
second  it  is  sufficient  to  quote  from  the  United  States  Circuit 
Court,  where  Judge  Wallace  says:  "Upon  principle,  where 
the  holder  of  a  note  presents  it  at  the  bank  at  which  it  is 
made  payable,  receives  the  money,  and  surrenders  the  paper, 
the  transaction  is,  in  effect,  a  purchase  from  the  holder." 
Riverside  Bank  v.  First  National  Bank,  74  Fed.  276,  20  C. 
C.  A.  181. 

But  in  the  present  case  the  application  of  neither  of   these 
theories  will  aid  in  the  support  of  the  finding  in  question.     As 
to  the  first,  it  is  clear  that  mere  presentation  will  not  operate 
to  enlarge  a  special  and  restricted  indorsement  into   the  gen- 
eral indorsement  contemplated  by  section   31 16   of   the    Civil 
Code.     It  would  be    preposterous   to    say   that  one  who    had 
carefully  restricted  his  liability  by  special  indorsement  should 
by  the  mere   presentation    of    the   check   have    his   situation 
changed  to  that  of  a  general  indorser.     The  principle,    there- 
fore, is  not  applicable  to  the  case  of   a   special    indorsement, 
and  in  the  case  of  a  general    indorsement    it  is   quite    unnec- 
essary in  this  state   to   invoke    it,  since    the    matter    is  fully 
covered  by  the  section  of  our  Code  above  referred  to.     Upon 
the  second  theory,  that  the  presentation  and  payment  amount 
to  a  sale  with  warranty  by  the  seller,    whatever   may    be   the 
rule  as  to  such  warranties  in  other  states,  in  this  state,  where 
the  warranties  are  those,  and  those  only,  fixed  by    our    Code, 
the  principle  is  at  variance  with  those    provisions,  and  there- 
fore cannot  apply.     Section    1764  of  the    Civil  Code  provides 
that,  "except  as  prescribed  in  this  article,  a  mere  contract  of 
sale  or  agreement  to  sell  does  not  imply  a  warranty."     Sec- 
tion 1774  declares:     "One  who  sells  or   agrees   to    sell  an  in- 
strument purporting  to  bind  any    one  to  the   performance   of 
an  act,  thereby  warrants  that    he   has  no    knowledge    of    any 
facts  which  tend  to  prove  it  worthless,  such  as  the  insolvency 
of  any  of  the   parties   thereto,   where   that    is   material,    the 
extinction  of  its  obligations,  or  its  invalidity  for  any    cause." 
These  Code  provisions  were  under  consideration    in    Sutro  v. 
Rhodes,  92  Cal.  117,  28  Pac.  98,  where    it    is   held  that,  if  an 
invalid  negotiable  instrument,    such    as  overissued  bonds,  be 
presented  for  sale,  both  parties   being   equally    innocent,  the 
purchaser  cannot  recover  back  his  money.     The   distinction, 
then,  is  that  in  the  other  states  the  sale  carries  a  warranty  of 
genuineness;  in  this  state  the  sale  carries  merely   a  warranty 
that   the   seller  has  no  knowledge  of  defeats.     It  is  concluded 
upon  this  branch  of  the   case,  therefore,    that   the   finding  is 
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without  support  from  the  evidence.  It  may  be  added  that  the 
plaintiff  nowhere  pleads  reliance  upon  any  representations 
made  by  defendant,  but  pleads  merely  its  own  belief  in  the 
genuineness  of  the  instrument.  The  finding,  therefore,  is 
without  the  issues  joined.  As  was  said  in  Goings  v.  White, 
33  Ind.  126:  "There  is  no  averment  that  the  plamtiff  relied 
upon  the  representations  of  the  defendant.  The  want  of  such 
averment  cannot  be  supplied  by  a  recital  of  evidence  which 
might  justify  a  presumption  that  the  representations  were  re- 
lied upon,  unless  such  evidence  be  conclusive  of  the  fact." 
For  the  foregoing  reasons,  the  judgment  and  order  are  re- 
versed, and  the  cause  is  remanded. 

We  concur:  BEATTY,  C.  J.;  McFARLAND,  J.;  VAN 
DYKE.  J. ;  LORIGAN,  J. 

SHAW,  J.  I  dissent.  The  law  relating  to  the  warranties 
which  are  implied  by  the  sale  of  an  instrument  in  writing,  as 
provided  in  section  1774  of  the  Civil  Code,  does  not  appl}'  to 
this  case.  Notwithstanding  the  opinion  of  Judge  Wallace  in 
Riverside  Bank  v.  First  Nat.  Bank,  74  Fed.  276,  20  C.  C.  A. 
181,  I  am  of  the  opinion  that  one  who  presents  a  check  to 
the  bank  upon  which  it  is  drawn,  and  dem.ands  payment  of 
the  amount  written  therein,  does  not  thereby  of!er  to  sell  the 
check  to  the  drawee.  And  if  the  payment  is  made,  and  the 
check  delivered  to  the  drawee,  the  transaction  is  not  in  any 
true  sense  a  sale  of  the  check.  The  payee  or  holder  is  merely 
demanding  performance  of  the  obligation  which  he  holds. 
The  drawee  is  merely  performing  that  obligation,  and  he 
takes  the  check,  not  as  upon  a  sale,  but  as  a  voucher  or  re- 
ceipt against  the  fund  held  by  him  for  the  drawer.  It  may  be 
that  if  a  case  arose  where,  for  the  protection  of  the  drawee, 
it  became  necessary  to  consider  him  a  purchaser,  or  as  having 
the  rights  of  a  purchaser,  of  the  check,  the  law  would  raise  an 
implication  of  a  purchase  in  order  to  do  justice;  but  this 
would  be  a  fiction  such  as  the  law  sometimes  indulges  in  for 
the  ends  of  justice,  and  it  does  not  change  the  actual  relation 
of  the  parties,  nor  the  actual  effect  and  character  of  the 
transaction. 

Nor  does  the  qualified  indorsement  of  the  Nevada  Bank, 
coupled  with  the  rules  of  the  clearing  house  with  respect  to 
it,  imply  any  warranty  such  as  would  be  implied  from  an 
ordinary  indorsement.  The  indorsement  as  made,  and  as  so 
qualified,  amounted  to  no  more  than  would  an  oral  demand 
for  payment.  There  is  therefore  no  question  here  as  to  the 
effect  of  a  warranty  arising  from  an  implied  sale  or  from  the  in- 
dorsement. It  follows  that  the  modifications  found  in  the 
Civil  Code  of  the  common-law  rules  respecting  implied  war- 
ranties do  not  change  the  effect  of  the  authorities  upon  the 
question  of  the  right  to  recover   money    innocently   paid    by 
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mistake  upon  raised  checks.  The  right  to  the  recovery  does 
not  rest  upon  the  theory  that  there  is  a  warranty. 

The  fact  that  the  defendant  had  paid  over  the  money  to 
Dean,  the  forger,  before  notice  of  the  fraud,  did  not,  under 
the  circumstances  of  the  case,  reheve  it  from  hability  to  the 
plaintiff.  If  the  agency  of  the  defendant  had  been  known  to 
the  plaintiff,  the  rule  in  this  respect  would  have  been  different; 
for  that  knowledge  would  have  carried  information  that,  in 
law  and  in  fact,  the  money  paid  became  at  once  the  m^oney  of 
Dean,  the  owner,  and  not  the  money  of  the  defendant,  and 
from  this  circumstance  it  would  have  been  charged  with 
knowledge  that,  if  it  wished  for  any  reason  to  follow  the  fund 
and  recover  the  identical  money  paid,  or  its  equivalent,  it 
must  give  notice  to  the  defendant  before  the  money  was  paid 
to  the  principal,  which  it  did  not  do. 

The  court  found  that  the  fact  of  agency  was  not  known  to 
the  plaintiff.  The  prevailing  opinion  holds  that  this  finding 
is  not  sustained  by  the  evidence.  I  am  of  the  opinion  that 
in  so  deciding  this  court  has  invaded  the  province  of  the  trial 
court.  Possession  of  a  check,  like  the  possession  of  any  other 
article  of  personal  property,  raises  a  presumption  of  owner- 
ship in  the  possessor,  which  it  would  take  evidence  to  re- 
move. The  question  whether  the  evidence  in  this  case  was 
sufficient  to  overcome  this  presumption  depends  on  the  in- 
ferences which  might  be  drawn  from  circumstances  which 
would  justify  either  of  two  inconsistent  conclusions.  In  such 
cases  the  conclusion  of  the  trial  court  is  final.  Gould  v. 
Eaton,  III  Cal.  639,  44  Pac.  319,  52  Am.  St.  Rep.  201. 
That  the  decision  of  a  trial  court  upon  this  fact  is  conclusive 
was  directly  decided  in  National  Park  Bank  v.  Seaboard 
Bank,  114  N.  Y.  34.  20  N.  E.  632,  11  Am.  St.  Rep.  612. 

So,  also,  the  rule  would  be  different  if,  after  paying  the 
money  on  the  check,  the  delay  in  discovering  the  forgery  had 
been  due  to  the  negligence  of  the  plaintiff,  and  in  the  mean- 
time the  defendant  had  paid  the  money  over  to  the  principal, 
or  otherwise  so  changed  its  position  that  it  would  be 
prejudiced  by  the  plaintiff's  recovery.  But  here  the  money 
was  paid  to  Dean  on  the  following  day,  and  it  is  not  claimed 
that  any  ordinary  diligence  by  the  plaintiff  would  have 
enabled  it  to  discover  the  forgery  in  time  to  have  prevented 
such  payment. 

One  who  presents  for  payment  a  check  upon  a  bank,  by 
the  mere  act  of  presentation,  even  if  no  word  be  spoken,  rep- 
resents that  the  check  so  presented  is  all  that  on  its  face  it 
purports  to  be.  The  defendant,  therefore,  did  make  a  false 
representation  to  the  plaintiff  of  a  material  fact,  although  it 
^vas  ignorant  of  the  falsity  of  the  tacit  statement.  The  plain- 
tiff was  bound  to  know  the  state  of  its  account  with  the 
drawer  of  the  check,    and    the   genuineness   of   the   drawer's 
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signature,  but  it  was  charged  with  no  duty  to  detect  the 
forged  alteration  in  the  amount.  If  there  was  a  duty  resting 
on  either  party  to  look  to  that  point,  it  was  greater  upon  the 
defendant,  who  dealt  with  the  forger,  than  upon  the  plain- 
tiff, who  knew  nothing  of  him.  The  plaintiff,  upon  its  inno- 
cent mistake  in  assuming  that  the  false  check  was  genuine, 
and  its  reliance  upon  the  implied  representation  of  the 
defendant,  which  reliance,  in  the  absence  of  anything  shown 
to  the  contrary,  will  be  presumed,  paid  to  the  defendant  the 
full  amount  of  the  check.  For  the  money  paid  it  received  no 
consideration.  The  case  of  the  plaintiff  rests  upon  the  prin- 
ciple that  one  who  pays  money  without  consideration,  and 
upon  a  mistake  of  a  material  fact,  may  recover  it  in  an  action 
against  the  person  who  received  it.  The  demand  for  pay- 
ment was,  in  effect,  a  rescission.  Nothing  of  value  was  re- 
ceived, and  nothing  need  be  returned.  The  defendant  at 
once  became  liable  for  the  money  demanded.  2  Dan.  Neg. 
Inst.  §  1661,  and  cases  cited;  Redington  v.  Woods,  45  Cal. 
406,  428,  13  Am.  Rep.  190.  There  is  nothing  in  the  later 
provisions  of  the  Civil  Code,  above  referred  to,  which  in  the 
least  changes  or  affects  the  rule  laid  down  in  the  case  last 
cited. 

I  am  of  the  opinion  that  the   judgment  should  be  affirmed. 
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First  Nat.  Bank  of  Hastings  v.  Farmers'  &  Merchants' 

Bank  of  Platte  Center  et  al. 

[^Supreme  Court  of  Nebraska,  Nov.  20,  igoi.) 

[95  N.  W.  Rep.  1062.] 

Rulings  on  Plesding. 

Having-  elected  to  plead  over,  plaintiff  cannot  open  up  for  review  the 
order  of  the  court  in  sustaining-  a  demurrer  to  his  petition. 
Same. 

This    -waiver    also    attaches    to   an  amended  petition,  -which  is  filed 
after  demurrer,  and  which  is  similar  in  all  material  respects  to,  and  con- 
tains   no    averments    different    from,    those   contained  in  the  original 
petition. 
Drafts— Indorsement  for  Collection. 

An  indorsement  of  a   draft  to  a  bank    "for  collection"  is  notice  to 
subsequent  holders    that   the   indorsee  is   agent,  and  not  owner  of  the 
draft . 
Law  of  the  Case. 

"The  law  of  the  case"  is  a  rule  of  expediency,  which  should  not  be 
lightly  disregarded  ;  but  it  should  be  restricted  to  such  questions  as 
have  been  presented  to  and  decided  by  this  court  at  the  former  hearing- 
of  the  same  case,  and  those  necessarily  involved  in  such  decision,  and 
should  not  apply  to  a  mere  expression  of  opinion  in  regard  to  matters 
not  actually  involved  in  the  decision,  nor  should  it  apply  to  questions 
referred  to  by  intimation  only,  and  not  determined. 

Commissioners'  Opinion.  Department  No.  2.  Error  to 
District  Court,  Platte  County;  Grimison,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  First  National  Bank  of  Hastings  against  the 
Farmers'  &  Merchants'  Bank  of  Platte  Center  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.     Affirmed. 

J.  B.  Cessna,  for  plaintiff  in  error. 

McAllister  &  Cornelius  and  Hamilton  &  Maxwell,  for 
defendants  in  error. 

OLDHAM,  C.  This  action  was  brought  in  the  court  be- 
low by  the  plaintiff  against  the  defendants  to  recover  the 
amount  of  a  draft  payable  to  the  order  of  John  Baughman, 
drawn  on  the  plaintiff  by  the  Nebraska  Loan  &  Trust  Com- 
pany, which  was  thereafter  paid  by  the  plaintiff.  This  draft, 
at  the  time  of  payment,  bore  the  indorsement  of  John  Baugh- 
man, A.  M.  Swartzendruver,  and  the  defendants.  The 
material  allegations  of  plaintiff's  petition  are,  in  substance: 
That  on  August  10,  1892,  the  Nebraska  Loan  &  Trust  Com- 
pany, being  indebted  to  one    John    Baughman    in  the  sum  of 
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$1,136,  drew  its  check  on  the  plaintiff  for  that  amount,  pay- 
able to  his  order,  and  sent  it  to  A.  M.  Svvartzendruver  to 
deliver  to  Baughman.     It  is  alleged:     That  after  its   delivery 

hia 

the   check   was   indorsed:     "John  X    Baughman.     Witness: 

mark 

A.  M.  Swartzendruver. "  That  Swartzendruver  then  in- 
dorsed the  check:  "A.  M.  Swartzendruver."  That  it  was 
by  him  then  presented  to  the  Farmers'  &  Merchants'  Bank  of 
Platte  Center,  and  it  was  by  that  bank  indorsed:  "Pay  to 
M.  T.  Barlow,  Cash.,  or  order,  on  account  Farmers'  & 
Merchants'  Bank,  Platte  Center,  Nebraska.  D.  D.  Lynch, 
Cash." — and  sent  to  the  defendant  the  United  States  National 
Bank  of  Omaha.  That  it  was  by  the  latter  bank  paid,  and 
indorsed:  "Pay  First  National  Bank,  for  collection  and  re- 
turn to  United  States  National  Bank  of  Omaha,  Nebraska. 
M.  T.  Barlow,  Cash." — and  sent  to  the  plaintiff.  That  plain- 
tiff, relying  upon  the  indorsements  of  the  defendants  the 
Farmers'  &  Merchants'  Bank  of  Platte  Center  and  the  United 
States  National  Bank  of  Omaha,  paid  the  same,  as  the 
Nebraska  Loan  &  Trust  Company  had  sufficient  money  on 
deposit  in  plaintiff's  bank  for  such  purposes.  It  is  also 
alleged  that  on  September  14,  1892,  it  was  discovered  that  the 
name  of  John  Baughman  on  the  check  was  a  forgery,  and  the 
plaintiff,  believing  the  evidence  presented  to  it  on  this  point, 
paid  back  to  the  Nebraska  Loan  &  Trust  Company  the  sum 
of  $1,136,  and  took  an  assignment  of  the  check,  and  notified 
each  of  the  defendants  of  the  forgery. 

On  issues  properly  joined  on  this  petition  and  separate 
answers  of  the  defendants  a  trial  was  had  in  the  court 
below,  judgment  was  rendered  for  the  defendants,  and 
on  proceedings  in  error  instituted  in  this  court  the 
judgment  was  reversed,  and  cause  remanded  for  a  new 
trial.  See  First  Nat.  Bank  of  Hastings  v.  Farmers'  & 
Merchants'  Bank  of  Platte  Center  et  al.,  56  Neb.  149,  'j6  N. 
W.  430.  After  this  reversal  and  the  filing  of  the  mandate  in 
the  court  below,  the  defendant  the  United  States  National 
Bank  filed  an  amended  answer,  setting  forth,  among  other 
things,  that  its  indorsement  on  the  draft  was  a  limited  one; 
that  it  acted  only  as  an  agent  for  its  codefendant,  the 
Farmers'  lS:  Merchants'  Bank  of  Platte  Center,  in  forwarding 
the  check  and  collecting  it  from  the  plaintiff;  that  it  never 
owned  the  instrument,  never  had  any  interest  therein  or  the 
money  collected  thereon;  and  that  before  it  had  any  knowl- 
edge that  there  was  any  claim  that  the  indorsement  of  the 
name  of  John  Baughman  on  the  check  was  a  forgery  it  paid 
all  the  money  collected  by  it  thereon  to  its  principal,  the 
Farmers'  &  Merchants'  Bank  of  Platte  Center.  A  reply  was 
filed  to  this  amended  answer,    and    subsequently    by   leave  of 
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court  the  answer  and  reply  were  withdrawn,  and  the  defend- 
ant the  United  States  National  Bank  filed  a  demurrer  to  the 
plaintiff's  amended  petition,  on  which  the  cause  had  formerly 
been  tried,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendant  the 
United  States  National  Bank  of  Omaha.  This  demurrer  was 
sustained  by  the  lower  court.  Plaintiff  thereupon  asked  leave 
to  file  a  second  amended  petition.  For  its  second  amended 
petition  plaintiff  added  to  the  petition  to  which  the  demurrer 
had  been  sustained  three  paragraphs,  alleging  that,  by  the 
holding  of  the  court  reversing  the  judgment  of  the  district 
court  in  this  case,  the  liability  of  the  United  States  National 
Bank  on  its  indorsement  of  the  draft  had  been  determined, 
and  that  such  determination  had  become  the  "law  of  the 
■case."  On  motion  these  additional  paragraphs  were  struck 
from  the  plaintiff's  petition.  Plaintiff  then  filed  another 
amended  and  supplemental  petition  reiterating  the  same 
allegations.  Another  motion  was  filed  to  strike  the  allega- 
tions setting  up  the  "law  of  the  case"  from  this  petition. 
This  motion  was  a  second  time  sustained,  and,  the  plaintiff 
not  tendering  any  further  pleading,  the  cause  was  dismissed. 
From  this  order  plaintiff  brings  error. 

The  first  error  called  to  our  attention  is  as  to  the  action  of 
the  trial  court  in  sustaining  the  demurrer  to  plaintiff's 
amended  petition;  but  we  cannot  see  how,  under  the  rule 
announced  by  this  court  in  the  case  of  Buck  v.  Reed,  27  Neb. 
67,  42  N.  W.  894,  we  can  consider  this  alleged  error,  in  view 
of  the  fact  that,  after  the  demurrer  was  sustained,  plaintiff 
procured  leave  and  filed  a  second  amended  petition.  The 
rule  seems  to  be  clearly  announced  in  the  case  just  cited  that, 
"to  obtain  a  review  of  a  decision  sustaining  or  overruling  a 
demurrer,  the  party  must  first  suffer  a  judgment  in  chief  to 
be  rendered  on  the  demurrer.  If  he  answers  over,  and  goes 
to  trial  upon  the  merits,  he  waives  the  demurrer,  and  cannot 
assign  the  judgment  upon  the  demurrer  as  error." 

The  next  alleged  error  called  to  our  attention  is  as  to  the 
action  of  the  trial  court  in  striking  paragraphs  8,  9,  and  10 
from  the  second  amended  and  supplemental  petition.  The 
record  in  this  cause  in  the  court  below  is  so  fearfully  and 
wonderfully  made  that  we  are  not  free  from  doubt  in  deter- 
mining what,  if  anything,  it  presents  to  us  that  can  be  reviewed 
on  error  under  the  rules  of  practice  in  this  court.  It  appears 
from  the  record  that  there  are  two  judges  of  the  district  court  in 
which  this  case  was  tried.  The  demurrer  to  the  amended  peti- 
tion and  the  motion  to  strike  paragraphs  8,  9,  and  10  from  the 
second  amended  petition  were  passed  upon  by  one  of  the 
judges,  and  the  second  amended  and  supplemental  petition, 
which,  as  already  stated,  was  but  a  duplicate    of   the    former 
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petition,  was  presented  to  the  other  judge  of  said  district,  and 
in  striking  the  same  paragraphs  from  a  copy  of  the  same  peti- 
tion he  appears  to  have  been  following  "the  law  in  the  case" 
as  determined  by  the  other  judge  of  that  court.  In  the  case 
of  Wheeler  V.  Barker  et  al.,  51  Neb.  846,  71  N.  W.  750,  the 
court,  in  discussing  the  question  of  filing  an  amended  petition 
after  demurrer,  says:  "We  think  the  correct  view  is  this: 
That,  having  elected  to  plead  over,  the  plaintiff  cannot  now 
open  up  for  review  the  order  sustaining  the  demurrer;  but, 
having  assigned  as  error  the  striking  from  the  files  of  the 
amended  petition,  she  is  entitled  to  have  the  rulingreviewed. 
If  the  amended  petition  differed  in  any  material  respect  from 
the  original,  there  was  error  in  striking  it  from  the  files; 
but  this  error  was  not  prejudicial,  unless  it  stated  a  cause  of 
action."  Now,  under  this  rule,  if  the  second  amended  peti- 
tion had  differed  in  any  material  respect  from  the  original, 
and  plaintiff  had  stood  on  this  petition,  then  we  could  re- 
view the  action  of  the  trial  court  in  striking  the  new  and 
additional  paragraphs  from  this  petition;  but  plaintiff  did  not 
do  this,  but,  after  getting  leave  to  file  a  second  and  supple- 
mental petition,  filed  the  same  thing  over  again,  and  sub- 
mitted it  to  another  judge  of  the  same  court,  and  now  seeks 
to  predicate  error  on  the  action  of  the  last  judge  in  following 
the  rule  already  established  by  his  associate  for  the  conduct 
of  this  case. 

Under  the  condition  of  the  record  we  might  dismiss  this 
petition  without  further  consideration.  But  plaintiff  has 
urged  a  consideration  of  his  cause  with  such  zeal  and  ability 
that  we  deem  it  proper  to  briefly  examine  the  other  ques- 
tions on  which  he  relies.  The  indorsement  of  the  draft  by 
the  defendant  the  United  States  National  Bank  was,  as 
appears  from  plaintiff's  petition,  as  follows:  "Pay  First 
National  Bank,  for  collection  and  return  to  United  States 
National  Bank,  Omaha,  Nebraska.  M.  T.  Barlow,  Cash." 
In  the  recent  case  of  United  States  Bank  v.  Geer,  55  Neb. 
462,  75  N.  W.  1088,  70  Am.  St.  Rep.  390,  this  court,  after  a 
careful  re-examination  of  the  question,  determined  that  a  re- 
stricted indorsement  of  this  character  vests  no  general  prop- 
erty to  the  paper  in  the  indorsee.  It  merely  constitutes  him 
an  agent  for  the  purpose  of  collecting  the  instrument. 
Hence,  if  the  agent  has  paid  over  the  funds  collected  b}'  him 
to  his  principal  without  notice,  there  could  be  no  recovery 
against  him  on  such  a  restricted  indorsement,  even  though  a 
prior  indorsement  of  the  draft  should  prove  to  have  been  a 
forgery.  It  would  then  follow  that  the  order  of  the  district 
court  in  sustaining  the  demurrer  was  fully  warranted,  unless 
in  the  former  adjudication  of  this  cause  this  specific  question 
had  been  determined  by  this  court  adverse   to   the   ruling   of 
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the  district  court,  and  had  by  such  ruling  become  what  is 
commonly  styled  the  "law  of  the  case." 

This  doctrine  of  the  "law  of  the  case"  received  an  able  and 
exhaustive  review  by  this  court  in  the  case  of  City  of  Hast- 
ings V.  Foxworthy,  45  Neb.  676,  63  N.  W.  955,  34  L.  R.  A. 
321,  and  this  review  by  the  learned  Commissioner  leaves  the 
question  in  some  doubt  as  to  whether  this  doctrine  is  a  tower- 
ing oak  or  a  leafless,  windshaken  snag  in  the  forest  of  juris- 
prudence. However,  judging  from  the  numerous  references 
to  this  doctrine,  it  seems  to  be  well  recognized  by  this  court, 
and  under  proper  restrictions  we  believe  it  to  be  a  rule  of 
expediency  which  should  not  be  lightly  disregarded;  but  in 
our  view  it  should  be  restricted  to  such  questions  as  have 
been  presented  to  and  decided  by  this  court  at  the  former 
hearing  of  the  same  case,  or  those  necessarily  involved  in 
such  decision,  and  should  not  apply  to  a  mere  expression  of 
opinion  in  regard  to  matters  not  actually  involved  in  the 
decision,  nor  should  it  apply  to  questions  referred  to  by  inti- 
mation only,  and  not  determined.  At  the  former  hearing  of 
this  case  the  cause  was  reversed  because  of  the  insufficiency 
of  the  testimony  to  sustain  defendant's  plea  of  estoppel, 
based  on  the  apparent  authority  in  the  correspondent  to  re- 
ceive the  money  on  the  check.  The  judgment  reviewed  had 
been  in  favor  of  both  the  defendants.  The  question  of  the 
liability  of  an  indorser  on  a  draft,  generally,  was  discussed 
in  the  opinion,  and  was  embodied  in  the  syllabus  of  the 
cause,  yet  the  question  of  the  liability  of  this  defendant  on 
its  restricted  indorsement  was  referred  to  neither  in  the 
syllabus  nor  in  the  opinion,  and  it  will  not  do  to  say  that  this 
question  might  have  been  determined  in  this  former  hearing; 
for,  unless  it  was  specifically  determined,  it  will  not  fall  within 
the  rule  of  the  "law  of  the  case." 

It  is  therefore  recommended  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

SEDGWICK,  C,  concurs. 

POUND,  C.  I  concur  in  recommending  that  the  judgment 
be  affirmed.  The  rule  appears  to  be  well  settled  that  a 
decision  of  this  court  constitutes  the  law  of  the  case  as  to 
matters  presented  by  the  record  and  necessarily  involved, 
whether  expressly  referred  to  in  the  opinion  or  not.  Home 
Fire  Ins.  Co.  v,  Johansen,  59  Neb.  349,  353,  80  N.  W.  1047, 
and  cases  cited.  But,  as  stated  by  Sullivan,  J,,  in  the  Johan- 
sen Case,  this  means  only  that  such  matters  "ordinarily  will 
not  be  made  the  subject  of  re-examination."  The  case  at  bar 
comes  within  the  exception.  It  is  not  an  ordinary  case, 
where  review  of  a  question  already  sufficiently  considered  is 
asked  for.  There  can  be  no  question  that  defendant  the 
United  States  National  Bank  is  not  legally  liable,  and  a  mere 
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rule  of  expediency,  meant  to  expedite  judicial  proceedings, 
ought  not  to  be  pressed  so  far  as  to  require  this  court  to  do 
violence  to  law  and  justice  by  reason  of  misconception  of 
facts  or  inadvertence  in  prior  appellate  proceedings.  As 
Bleckley,  C,  J.,  said  in  a  similar  connection:  "At  such  times 
the  maxim  should  be,  not  'Stare  decisis,'  but  'Fiat  justitia, 
ruat  ccelum.'  "  Ellison  v.  Georgia  Railroad  Co.,  87  Ga.  691, 
13  S.  E.  809. 
Affirmed. 
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OVERSTREET    et   al.    V.     CiTIZENS'    BaNK. 

{Supreme  Court  of  Oklahoma,  Feb.  5,  igoj.) 

[72  Pac.  Rep.  379.] 

Equity — Fraud — Appeal  —  Review. 

Where  fraud  is  relied  upon  as  the  basis  for  equitable  relief,  and  the 
trial  court,  after  hearing-  the  evidence,  finds  that  fraud  has  not  been 
established,  the  appellate  court  will  not  disturb  such   finding-,    unless 
it  is  clearly  against  the  -weight  of  the  evidence. 
Banks — Right  to  Consolidate. 

Corporations  cannot  consolidate  without  authority  of  law,  and  there 
was  no  law  in  this  territory,  at  the  time  of  doing  the  acts  complained 
of,  authorizing  banking  corporations  to  merge  or  consolidate. 
Banks— Collateral  Security — Unsecured  Creditors — Remedies. 

Where  a  banking  corporation  borrows  money  from  another  bank  for 
the  purpose  of  paying  its  depositors,  and  hypothecates  its  notes  and 
credits  as  collateral  security  for  such  loan,  a  suit  in  equity  is  not  the 
proper  proceeding-  by  an  unsecured  creditor  of  such  debtor  bank  to 
reach  said  collaterals  in  the  hands  of  the  creditor  bank.  The  statute 
provides  a  plain,  ample,  and  adequate  remedy  insuch  cases. 
Same — Abandonment  of  Business — Payment  of  Depositors— Right  to 
Borrow  from  Another  Bank — Consolidation. 

A  banking  corporation  desiring  to  quit  business  may  transfer  its  de- 
positors' accounts  to  another  bank,  and  may  borrow  money  from  such 
other  bank  to  pay  its  depositors,  and  may  pledge  its  assets  as  security 
for  the  money  so  borrowed  ;  and  such  action  is  not  a  consolidation  or 
merger,  nor  does  it  release  the  first  bank  from  liability,  nor  render  the 
second  liable  to  the  other  creditors  of  the  first  bank. 
Collaterals. 

Where  one  creditor  holds  collateral  security  for  payment  of  his  claim, 
a  release  or  return  of  a  portion  of  the  collaterals  to  the  debtor,  or  per- 
mission to  apply  a  portion  of  the  proceeds  of  such  collaterals  toother 
bona  fide  debts  of  the  debtor,  is  in  neither  case,  if  done  in  good  faith, 
such  a  misuse  of  such  collaterals  as  will  render  the  holder  liable  to  other 
creditors  for  the  value  of  such  collaterals. 
Remedies. 

Where  a  party  brings  his  suit  in  equity,  alleging  certain  specific 
grounds  for  relief,  and  tries  the  case  upon  such  theory,  and  is  deteated, 
he  will  not  be  permitted  to  switch  and  try  his  case  upon  a  difierent 
theory  in  the  Supreme  Court,  although  it  may  appear  that  he  is  entitled 
to  some  relief  in  an  action  at  law. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cleveland  County;  before 
Justice  Irwin. 

Suit  by  T.  J.  Overstreet  and  the  Rock  Island  Implement 
Company  against  the  Citizens'  Bank.  Decree  for  defendant, 
and  plaintiffs  bring  error.     Affirmed. 

Newell  &  Jackson,  J.  F.  Sharp,  and  J.  A.  Guthrie,  for 
plaintiffs  in  error. 

C.  L.  Botsford  and  T.  G.  Chambers,  for  defendant  in  error. 
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BURFORD,  C.  J,  This  is  a  suit  in  equity  brought  by  the 
plaintiffs  in  error,  as  judgment  creditors  of  a  suspended  bank- 
ing corporation,  against  the  defendant  in  error,  also  a  bank- 
ing corporation,  to  recover  judgment  for  the  value  of  certain 
assets  transferred  by  the  suspended  bank  to  the  defendant  in 
error. 

The  issues  involved  and  the  theories  upon  which  the  case 
was  tried  are  disclosed  by  the  pleadings,  which  consist  of  the 
petition,  answer,  and  reply,  and,  omitting  captions,  are  as 
follows: 

Petition. 

"Comes  now  the  above-named  plaintiffs,  and,  after  first 
having  obtained  leave  of  court,  file  this  their  second  amended 
petition,  and,  for  their  cause  of  action  against  the  defendant, 
aver  and  allege  that  said  plaintiff  Rock  Island  Implement 
Company  is  now,  and  was  at  all  the  times  and  dates  herein 
mentioned,  a  corporation  duly  created,  organized,  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state   of  Missouri. 

"That  the  defendant  at  all  the  times  hereinafter  mentioned 
was,  and  is  now,  a  corporation  duly  created,  organized,  and 
existing  under  the  laws  of  the  territory  of  Oklahoma  for  the 
purpose  of  carrying  on  a  general  banking  business,  and  that 
it  has  always  been,  and  is  now,  engaged  in  carrying  on  such 
business,  with  its  office  in  the  town  of  Norman,  Oklahoma 
Territory, 

"That  on  the  i6th  day  of  January,  1896.  the  Farmers'  & 
Alerchants'  Bank  of  Norman,  Okl.,  was,  and  for  a  long  time 
prior  thereto  had  been,  a  corporation  created  and  existing, 
under  and  by  virtue  of  the  laws  of  Oklahoma  Territory,  for 
the  purpose  of  doing  a  general  banking  business,  with  its 
office  in  said  town  of  Norman. 

"That  on  said  i6th  day  of  January,  1896,  the  said  Farmers' 
&  Merchants'  Bank  was  largely  indebted  to  plaintiffs  herein, 
and,  being  so  indebted,  the  said  Farmers'  &  Merchants'  Bank 
did,  on,  to  wit,  said  i6th  day  of  January,  1896,  turn  over  and 
deliver  to  this  defendant  its  entire  corporate  assets,  with  the 
intention  of  ceasing  its  exercise  of  its  corporate  franchise, 
and  said  Farmers'  &  Merchants'  Bank  on  said  day  and  date 
abandoned  its  aforesaid  business,  and  the  purpose  of  its  cor- 
poration, and  has  ever  since  failed  to  resume  the  same. 

"That  the  assets  of  the  said  Farmers'  &  Merchants'  Bank 
so  delivered  to  this  defendant  consisted  of  the  following 
described  property,  to  wit:  Cash,  amounting  to  the  sum  of 
eight  thousand  dollars;  notes,  accounts,  bills  payable, 
amounting  to  the  sum  of  twenty  thousand  dollars;  and  bank- 
ing furniture,  fixtures,  and  real  estate  of  the  value  of  two 
thousand  eight  hundred  dollars — in  all,  assets,  including  such 
cash,  of  at  least  the  value  of,  to  wit,  thirty  thousand  and 
eight  hundred  dollars. 
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"That  said  assets  of  said  Farmers'  &  Merchants'  Bank 
were  so  turned  over  and  delivered  to  said  defendant,  the 
Citizens'  Bank,  and  were  so  absorbed  by  said  defendant, 
Citizens'  Bank,  in  direct  violation  of  the  rights  of  the  various 
creditors  of  the  Farmers'  &  Merchants'  Bank,  including  these 
plaintiffs. 

"Plaintiffs  further  aver  that  said  defendant,  Citizens'  Bank, 
received,  accepted,  and  absorbed  said  assets  of  said  Farmers' 
&  Merchants'  Bank  as  aforesaid  with  notice  of  the  indebted- 
ness due  from  the  said  Farmers'  &  Merchants'  Bank  to  plain- 
tiffs herein,  and  upon  which  their  respective  judgments 
hereinafter  mentioned  were  afterwards  obtained  and  rendered 
in  this  honorable  court. 

"Plaintiffs  further  aver  that  said  assets  of  said  Farmers'  & 
Merchants'  Bank  were  turned  over,  conveyed,  and  delivered 
to  said  defendant,  Citizens'  Bank,  without  any  consideration 
whatever,  other  than  an  agreement  between  the  officers  and 
stockholders  in  the  said  Farmers'  &  Merchants'  Bank  and  the 
officers  and  stockholders  in  the  Citizens'  Bank,  whereby  the 
defendant.  Citizens'  Bank,  issued  to  the  stockholders  in  said 
Farmers'  &  Merchants'  Bank  stock  in  said  defendant, 
Citizens'  Bank,  in  lieu  of  their  stock  so  held  in  the  said 
Farmers'  &  Merchants'  Bank. 

"Plaintiffs  state  that  the  amount  of  said  stock  so  issued  by 
the  said  defendant,  Citizens'  Bank,  to  said  stockholders  in 
said  Farmers'  &  Merchants'  Bank  is  to  plaintiffs  unknown, 
but  charge  that  the  same  was  sufficient  to  fully  pay  off  and 
discharge  the  indebtedness  of  said  Farmers'  &  Merchants' 
Bank  to  plaintiffs  herein. 

"Plaintiffs  further  state  that  by  reason  of  the  foregoing 
action  on  the  part  of  the  officers  and  stockholders  in  said 
Farmers'  &  Merchants'  Bank  and  the  defendant,  Citizens' 
Bank,  the  said  Farmers'  &  Merchants'  Bank  thereby  became 
merged  into,  absorbed  by,  and  consolidated  with  said  defend- 
ant, Citizens'  Bank,  and  that  the  same  was  in  direct  viola- 
tion of  the  rights  of  the  creditors  of  said  Farmers'  & 
Merchants'  Bank,  including  these  plaintiffs. 

"Plaintiffs  further  allege  that  said  assets,  being  so  sur- 
rendered and  transferred  to  the  defendant,  have  been  ever 
since  the  said  i6th  day  of  January,  1896,  charged  with  a  trust 
for  the  benefit  of  plaintiffs,  creditors  of  said  Farmers'  &  Mer- 
chants' Bank;  that  defendant  therebv  became  the  trustee  of 
an  implied  trust  for  the  purpose  of  collecting  said  notes  and 
accounts  and  bills  payable,  selling  said  furniture  and  real 
estate,  and  with  the  proceeds  thereof,  together  with  said 
cash,  pay  off  and  discharge  the  indebtedness  of  said  Farmers' 
&  Merchants'  Bank  to  its  various  creditors,  including  plain- 
tiffs, to  the  extent  of  the  assets  and  funds  by  it  received  or 
derived  therefrom  in  the  course  of  business. 
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"Plaintiffs  state  that  they  are  not  informed,  and  have  no 
means  of  procuring  information,  as  to  the  exact  nature  of  the 
transaction  by  which  the  defendant.  Citizens'  Bank,  succeeded 
to  or  otherwise  acquired  possession  of  the  assets  of  the 
Farmers'  &  Merchants"  Bank,  and  thev  are  therefore  unable 
to  plead  more  fully;  but  charge  that,  by  whatever  means  said 
assets  were  so  received,  the  same  are  liable  as  a  trust  fund  in 
equity  for  the  payment  of  the  debts  of  said  Farmers'  &  Mer- 
chants' Bank,  including  the  judgments  heretofore  rendered  in 
favor  of  the  plaintiffs  herein. 

"Plaintiffs  allege  that  said  defendant  has  realized  a  large 
amount  from  said  assets,  but  just  how  much  plaintiffs  are 
unable  to  say ;  and  that  said  defendant  refuses  to  render  an 
account  thereof  to  said  plaintiffs,  or  either  of  them,  although 
demanded  and  requested  so  to  do,  but  claims  to  be  the  owner 
of  all  such  sums,  and  of  all  the  property  so  delivered  to  it  as 
aforesaid,  and  denies  that  plaintiffs  have  any  interest  therein, 
and  has  converted  and  appropriated  all  of  said  assets  to  its  own 
use  and  benefit. 

"The  plaintiff  T.  J.  Overstreet  states  that  on  the  22d  day  of 
May,  i8q7,  in  the  district  court  in  and  for  Cleveland  county, 
territory  of  Oklahoma,  the  same  being  one  of  the  days  of  the 
regular  April,  1897,  term  thereof,  judgment  was  rendered  in 
favor  of  said  plaintiff  T.  J.  Overstreet  against  the  said  Far- 
mers' &  Merchants'  Bank  on  account  of  its  aforesaid  in- 
debtedness to  said  plaintiff  T.  J.  Overstreet,  in  the  sum  of 
three  thousand  five  hundred  and  sixty  and  seventy-four  one- 
hundredths  dollars,  which  judgment  bears  interest  at  the  rate 
of  seven  per  cent,  per  annum  from  the  date  of  the  rendition 
thereof. 

"That  an  execution  was  thereafter  duly  and  regularly  issued 
on  said  judgment,  and  directed  and  delivered  to  the  sheriff  of 
said  Cleveland  county  for  execution,  and  that  afterward,  to 
wit,  on  the  14th  day  of  February,  1898,  said  sheriff  duly  and 
regularly  returned  and  filed  said  execution  into  the  office  of 
the  clerk  of  said  court,  with  the  following  indorsement  thereon : 
'Nothing  found.' 

"That  the  costs  of  said  judgment  and  execution  amount  to 
the  sum  of  eighty-seven  and  forty-five  one-hundredths  dollars. 

"That  the  plaintiff  Rock  Island  Implement  Company 
further  states  that  on  the  12th  day  of  December,  1896,  in  the 
district  court  of  Cleveland  county,  territory  of  Oklahoma,  the 
same  being  one  of  the  regular  days  of  the  November  term 
thereof,  judgment  was  rendered  in  favor  of  the  plaintiff  Rock 
Island  Implement  Company  against  the  Farm.ers'  &  Mer- 
chants' Bank,  on  account  of  its  aforesaid  indebtedness  to  this 
plaintiff,  in  the  sum  of  fifteen  hundred  and  fifty-one  dollars 
and  sixty  cents,  with  interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum  from  date  of  rendition. 
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"That  an  execution  was  thereafter  duly  and  regularly 
issued  on  said  judgment,  directed  and  delivered  to  the  sheriff 
of  said  Cleveland  county  for  execution,  and  that  thereafter, 
on  the  13th  day  of  September,  1897,  said  sheriff  dulv  and 
regularly  returned  to  the  office  of  said  court  said  execution, 
with  the  following    indorsement  thereon:     'Nothing    found.' 

"That  the  costs  on  said  execution  and  judgment  amount  to 
nine  dollars  and  ninety-five  cents. 

"Plaintiffs  further  state  that  the  said  Farmers'  &  Mer- 
chants' Bank  has  no  property  now,  and  did  not  have  Jan- 
uary 16,  1896,  or  at  any  time  since,  liable  to  sale  on 
execution,  other  than  that  embraced  in  the  transfer  and 
assignment  to  the  defendant,  and  that,  unless  the  jurisdiction 
of  a  court  of  equity  can  be  invoked  and  said  assets  reached 
and  applied  to  the  payment  of  said  judgments,  the  same  must 
remain  wholly  unpaid. 

"Wherefore  plaintiffs  pray  judgment: 

"(i)  That  the  transfer  of  the  assets  of  the  Farmers'  &  Mer- 
chants' Bank  to  the  defendant  may  be  adjudged  fraudulent 
and  void  as  against  plaintiffs. 

"(2)  That  a  receiver  may  be  appointed  to  take  possession 
of  the  property  received  by  the  defendant  from  the  Farmers' 
&  Merchants'  Bank,  as  well  as  for  the  proceeds  and  profits 
thereof. 

"(3)  That  the  defendant  be  adjudged  to  account  for  all 
property,  including  said  eight  thousand  dollars  in  cash  re- 
ceived by  it  under  the  transfer  or  assignment  aforesaid,  and 
for  all  proceeds  arising  from  the  sales  and  collections,  and 
deliver  the  same  to  such  receiver, 

"(4)  That  the  said  receiver  be  directed  to  sell  said  property, 
or  so  much  thereof  as  may  be  necessary,  and  to  pay  out  of 
the  proceeds  thereof,  or  out  of  the  other  funds  coming  to  his 
hands,  the  judgments  of  the  plaintiffs  aforesaid,  and  the  costs 
and  expenses  of  this  action,  and  hold  the  balance  subject  to 
the  further  orders  of  the  court;  or  that,  in  the  event  it  is 
deemed  by  the  court  that  the  services  of  a  receiver  are  unnec 
essary,  then  that  the  defendant  be  directed  and  ordered  to 
turn  all  assets  received  by  it  from  the  Farmers'  &  Merchants' 
Bank  into  court,  that  the  same  may  be  administered  upon  as 
a  trust  fund  for  the  payment  of  the  debts  of  the  Farmers'  & 
Merchants'  Bank,  and  for  the  judgments  of  the  plaintiffs  in 
this  action,  together  with    all  costs  of  suit. 

"And  in  the  event  that  such  assets  are  not  turned  over  to  a 
receiver,  if  one  be  appointed,  or  turned  into  court,  that  then 
plaintiffs  have  judgment  against  said  defendant  to  the 
extent  of  the  assets  received  by  it  from  the  Farmers'  &  Mer- 
chants' Bank,  not  to  exceed,  however,  the  amount  of  plain- 
tiffs' judgment  and  all  costs  of  suit,  and  that  such  other 
and  further  relief  be  granted  plaintiffs  as  is  adapted  to  the 
5  Bkg:  Cas— 44 
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nature  of   their   case,  and  is   agreeable   to  equity  and  good 
conscience." 

Answer. 

"Now  comes  the  defendant.  Citizens'  Bank  of  Norman,  and 
for  its  answer  to  the  second  amended  petition  of  plaintiffs 
says: 

**(i)  For  a  first  defense:  That  it  denies  each  allegation 
and  averment  in  said  amended  petition  contained. 

"(2)  For  a  second  and  further  defense:  The  said  defend- 
ant avers  that  the  said  Farmers'  &  Merchants'  Bank  was  on 
or  about  the  i6th  day  of  January,  1896,  largely  indebted  to 
said  defendant,  to  wit,  in  the  sum  of  nine  thousand  thirty- 
seven  and  ninety  one-hundredths  dollars  ($9,037.90),  for  money 
loaned,  which  drew  interest  at  the  rate  of  seven  per  cent,  per 
annum,  for  which  amount  said  Farmers'  &  Merchants'  Bank 
duly  executed  and  delivered  to  said  defendant  its  promissory 
note.  That  the  said  Farmers'  &  Merchants'  Bank  transferred 
and  delivered  to  said  defendant  promissory  notes  by  it  held 
against  divers  persons  as  collateral  security  for  the  payment 
of  said  loan,  the  face  value  of  which  promissory  notes  this 
defendant  is  unable  to  state,  but  defendant  denies  that  the 
same  amounted  to  the  sum  of  twenty  thousand  dollars,  and 
said  defendant  avers  that  the  real  value  thereof  was  considera- 
bly less  than  said  sum.  And,  as  further  security  for  said  loan, 
said  Farmers'  &  Merchants'  Bank  transferred  to  defendant 
certain  bank  furniture  and  fixtures  in  its  possession,  which 
was  of  the  value  not  to  exceed  the  sum  of  five  hundred  and 
seventy-five  dollars  ($575). 

"Defendant  further  states  that  it  has  only  been  able  to  col- 
lect and  realize  from  said  promissory  notes  so  held  by  it  as 
collateral  the  sum  of  seven  thousand  live  hundred  eighty-three 
and  seventy-six  one-hundredths  dollars  ($7,583.76),  and  that 
it  sold  said  bank  furniture  and  fixtures  for  the  sum  of  live 
hundred  and  seventy-five  dollars,  the  total  sum  of  money 
realized  and  received  by  said  defendant  out  of  the  said  securi- 
ties being  the  sum  of  eight  thousand  one  hundred  fifty-eight 
and  seventy-six  one-hundredths  dollars  ($8, 158. 76),  which  sum 
was  applied  in  the  payment  of  interest  on  said  principal  sum 
since  the  date  of  said  note,  to  wit,  January  16,  1896,  at  the 
said  rate  of  seven  per  cent,  per  annum,  and  the  balance 
credited  on  the  principal  of  said  note.  And  there  is  still  due 
to  said  defendant  from  the  Farmers'  &  Merchants'  Bank  the 
sum  of  one  thousand  four  hundred  and  fifty-nine  and  thirty- 
five  one-hundredths  dollars  ($1,459.35),  with  interest  at  the 
rate  of  seven  per  cent,  per  annum  from  the  23d  day  of  May, 
A.  D.  1898,  upon  said  promissory  note.  The  said  defendant 
still  holds  some  of  said  collateral  notes  which  it  has  been 
unable  to  collect,  and  these  uncollected  notes  are  the  only 
security  which  said  defendant  holds  for  the  payment   of   said 
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balance  due  it  from  said  Farmers'  &  Merchants'  Bank  as 
aforesaid,  and  this  defendant  is  willing  to  deliver  over  to  said 
plaintiffs  said  collateral  notes  upon  the  payment  to  it  of  said 
balance  due  from  said  Farmers'  &  Merchants'  Bank.  And 
said  defendant  denies  that  it  received  any  other  assets  or  any 
other  property  from  said  Farmers'  &  Merchants'  Bank,  or 
for  any  other  purpose  than  to  secure  said  defendant  for  said 
actual  and  bona  fide  indebtedness;  and  denies  that  there  was 
any  agreement  between  the  officers  and  stockholders  in  said 
Farmers'  &  Merchants'  Bank  and  the  officers  and  stockholders 
in  the  said  Citizens'  Bank  whereby  the  defendant  was  to 
issue,  or  did  issue,  to  said  stockholders  in  said  Farmers'  & 
Merchants'  Bank  stock  in  said  defendant  bank  in  lieu  of  their 
stock  in  said  Farmers'  &  Merchants'  Bank,  or  otherwise, 
and  denies  that  the  said  Farmers'  &  Merchants'  Bank, 
as  alleged,  or  in  any  other  manner,  became  merged  into, 
absorbed  by,  or  consolidated  with  said  defendant,  Citizens' 
Bank. 

"And  said  defendant  denies  that  it  had  upon  said  January 
i6,  1896,  or  at  any  other  time,  any  knowledge  or  information 
of  said  indebtedness  to  said  plaintiffs  from  said  Farmers'  & 
Merchants'  Bank;  denies  that  the  receiving  of  said  security 
as  aforesaid  was  in  violation  of  the  rights  of  the  creditors  of 
the  Farmers'  &  Merchants'  Bank,  including  said  plaintiff; 
denies  that  it,  said  defendant,  held  or  was  responsible  for  said 
assets  so  as  aforesaid  delivered  to  it,  as  trustee  of  an  implied 
trust  for  the  benefit  of  the  creditors  of  the  said  Farmers'  & 
Merchants'  Bank,  including  said  plaintiffs,  or  that  the  same 
are  liable  as  a  trust  fund  in  equity  for  the  payment  of  the 
debts  of  the  Farmers'  &  Merchants'  Bank,  including  the 
judgments  of  said  plaintiffs;  and  denies  that  said  defendant 
ever  refused  to  render  an  account  of  said  assets  to  said  plain- 
tiffs, or  that  said  plaintiffs  ever  demanded  such  an  account 
from  said  defendant,  but,  on  the  contrary,  said  defendant 
voluntarily  offered  to  the  attorneys  of  said  plaintiffs  to  make 
to  them  a  full,  correct,  and  complete  statement  of  all  transac- 
tions had  by  it  and  the  said  Farmers'  &  Merchants'  Bank 
which  are  in  controversy  in  this  action;  and  denies  that  it 
claimed  to  be  the  owner  of  said  assets,  and  denies  that  it  has 
converted  and  appropriated  said  assets  to  its  own  use  and 
benefit. 

"Wherefore  said  defendant,  having  fully  answered  the 
said  petition  of  said  plaintiffs,  pray  that  said  plaintiffs  take 
nothing  by  their  said  action,  and  for  judgment  for  costs 
herein." 

Reply. 

"Come  now  the  plaintiffs  in  the  above-entitled  action,  and, 
for  their  reply  to  the  defendant's   answer   filed    herein,  deny 
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each  and  every  allegation  of  new  matter  contained  therein  as 
a  defense  to  plaintiffs'  cause  of  action. 

"Wherefore  plaintiffs  demand  judgment,  as  in  their  peti- 
tion prayed  for." 

The  case  was  tried  to  the  court,  and,  after  a  full  hearing  on 
all  controverted  questions,  the  court  found  against  the  plain- 
tiffs in  error,  and  rendered  judgment  against  them  for  costs. 
From  this  judgment  they  bring  the  case  here  for  review. 

The  contention  insisted  upon  in  the  brief  of  plaintiffs  in 
error  is  that  the  court  erred  in  its  findings  on  the  evidence, 
as  well  as  in  its  conclusions  of  law  upon  some  uncontroverted 
facts. 

The  right  of  plaintiffs  in  error  to  recover  in  the  court  be- 
low must  be  determined  by  the  case  made  by  them  in  their 
petition  and  the  evidence  in  support  thereof.  Having  failed 
upon  the  theory  relied  upon  in  their  petition,  they  will  not  be 
permitted  to  switch  in  this  court  and  claim  the  right  to  re- 
cover upon  some  other  theory.  There  are  but  two  grounds 
embraced  in  the  petition  upon  which  plaintiffs  would  be 
entitled  to  recover  in  any  event,  viz. :  First,  that  the  trans- 
fer of  the  assets  of  the  Farmers'  &  Merchants'  Bank  to  the 
Citizens'  Bank  was  fraudulent  and  void  as  against  the 
creditors  of  the  former  bank;  second,  that  the  two  banks 
were  consolidated,  and  the  Citizens'  Bank  became  the  suc- 
cessor of  the  Farmers'  &  Merchants'  Bank,  taking  its  assets 
and  becoming  liable  for  its  liabilities,  at  least  to  the  extent  of 
the  assets  received  by  it.  There  was  no  evidence  tending  to 
support  this  second  ground,  and  upon  the  first  ground  the 
court  found  against  the  plaintiffs  in  error.  This  was  a  con- 
troverted question  of  fact,  and,  as  there  is  ample  evidence  to 
support  the  finding  of  the  trial  court,  this  court  will  not  dis- 
turb the  finding  and  judgment. 

The  evidence,  while  somewhat  conflicting,  fairly  tends  to 
establish  this  state  of  facts:  About  the  month  of  January, 
1896,  the  Farmers'  &  Merchants'  Bank  and  the  Citizens' 
Bank,  each  of  which  were  banking  corporations  organized 
under  the  laws  of  this  territory,  were  doing  business  at  the 
city  of  Norman,  in  Cleveland  county,  Okl.  The  banking 
business  was  not  sufficiently  profitable  to  support  two  banks, 
and,  after  a  conference  of  the  officers  and  some  of  the  directors 
of  the  tv/o  banks,  it  was  agreed  that  the  Farmers'  &  Mer- 
chants' Bank  would  retire  from  business  if  arrangements 
could  be  made  to  pay  its  depositors.  It  held  deposits 
amounting  to  the  sum  of  a  little  over  $15,000.  In  order  to 
meet  this  liability,  the  Farmers'  &  Merchants'  Bank  deposited 
in  the  Citizens'  Bank  about  $6,000  in  cash,  and  executed  its 
note  to  the  Citizens'  Bank  for  the  sum  of  $9,037.50.  at  7  per 
cent,  interest.  The  proceeds  of  this  note,  together  with  the 
$6,000  cash,  were  placed  to  the  credit  of  the  Farmers'  &  Mer- 
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chants'  Bank  upon  the  books  of  the  Citizens'  Bank,  The 
deposits  in  the  Farmers'  &  Merchants'  Bank  were  then 
transferred  to  the  books  of  the  Citizens'  Bank,  and  the  latter 
bank  paid  all  these  depositors  from  the  deposit  held  by  it  to 
the  credit  of  the  Farmers'  &  Merchants'  Bank.  At  the  time 
of  the  execution  of  the  note  by  the  Farmers'  &  Merchants' 
Bank,  it  transferred  to  the  Citizens'  Bank,  as  collateral 
security  for  the  payment  of  said  note,  promissory  notes  and 
other  choses  in  action  to  the  amount  of  from  $15,000  to 
$20,000,  the  actual  value  of  which  was  considerably  less.  At 
the  time  of  the  trial  less  than  half  of  these  collatetals  had 
been  collected,  and  there  was  still  a  balance  due  upon  the 
principal  note  executed  by  the  Farmers'  &  Merchants'  Bank 
to  the  Citizens'  Bank.  After  making  the  transfer  of  deposits 
and  executing  the  note  before  mentioned,  the  Farmers'  & 
Merchants'  Bank  suspended  business.  About  the  same  time 
the  cashier  of  the  Farmers'  &  Merchants'  Bank,  E.  F. 
Taylor,  and  two  or  three  stockholders  in  the  Farmers'  & 
Merchants'  Bank,  purchased  stock  to  the  amount  of  $8,000 
in  the  Citizens'  Bank  from  individual  stockholders.  The 
Citizens'  Bank  had  no  connection  with  any  of  these 
transfers  of  stock,  except  to  cancel  the  old  certificates 
and  issue  new  ones  to  the  transferees.  Taylor  then 
became  assistant  cashier  of  the  Citizens'  Bank,  with 
the  privilege  to  give  enough  of  his  time  to  the  affairs 
of  the  suspended  bank  to  close  up  its  business.  He  was 
allowed  to  manage  the  settlement  of  the  accounts  of  the 
suspended  bank,  collect  the  collaterals,  check  on  the 
deposit  of  the  Farmers'  &  Merchants'  Bank  in  the  Citizens' 
Bank  for  the  payment  of  liabilities  of  the  Farmers'  &  Mer- 
chants' Bank,  and  to  have  charge  of  the  collaterals  turned 
over  to  the  Citizens'  Bank  as  security  for  the  loan  of 
$9,037.90. 

Some  time  after  the  first  transaction,  the  directors  of  the 
Citizens'  Bank  became  dissatisfied  with  the  amounts  being 
realized  from  the  collaterals,  and  demanded  of  the  officers  of 
the  Farmers'  &  Merchants'  I3ank  additional  security,  and  in 
response  to  this  demand  the  furniture  and  fixtures  of  the 
Farmers'  &  Merchants'  Bank  was  also  turned  over  to  the 
Citizens'  Bank  at  an  agreed  price,  and  the  amount  credited 
on  the  note.  These  fixtures  were  afterwards  sold  for  less 
than  the  sum  at  which  they  were  taken.  The  plaintiffs  in 
error  were  not  depositors  in  the  Farmers'  &  Merchants' 
Bank,  but  recovered  judgments  against  said  bank  after  its 
suspension  upon  other  demands,  and  prior  to  bringing  this 
action  had  executions  issued,  which  were  returned  "nulla 
bona." 

There  was  some  evidence  to  the  effect  that  this  change  in 
the  relation  of  the  two  banks  was   spoken    of   by  some  of  the 
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officers  of  the  Citizens'  Bank,  and  desigated  by  the  officers  of 
the  Farmers'  &  Merchants'  Bank,  as  a  "consolidation";  but, 
as  we  view  the  law,  these  acts  did  not  and  could  not  consti- 
tute a  consolidation.  Corporations  can  only  consolidate 
when  authorized  by  law,  and  then  in  the  manner  provided 
by  law.  There  was  no  law  in  this  territory  at  the  time  these 
transactions  occurred  authorizing  the  consolidation  of  cor- 
porations, and  hence  the  fact  that  any  of  the  parties  may 
have  designated  the  acts  done  as  a  "consolidation"  could 
have  no  legal  effect.  One  corporation  may,  in  contemplation 
of  closing  up  its  business,  sell  its  assets,  property,  and  busi- 
ness to  another  corporation,  and  make  arrangement  for  the 
liquidation  of  its  liabilities,  but  this  does  not  constitute  a 
consolidation. 

The  trial  court  found  that  there  was  no  fraud  in  the  trans- 
actions between  the  two  banks,  and  we  think  the  evidence 
supports  this  finding. 

With  these  two  grounds  disposed  of  against  the  plaintiffs  in 
error,  upon  what  theory  are  they  entitled  to  a  reversal  of  the 
judgment.^  Their  contention  is  that  the  Farmers'  &  Mer- 
chants' Bank  holds  collateral  in  excess  of  the  amount  due 
them  from  the  Citizens'  Bank,  and  for  this  excess  they  are 
entitled  to  a  judgment  against  the  Citizens'  Bank.  We  do 
not  regard  this  position  as  sound.  When  the  Citizens'  Bank 
loaned  the  Farmers'  &  Merchants'  Bank  the  sum  of  $9,037.90 
for  the  purpose  of  paying  the  depositors  in  said  bank,  the 
Citizens'  Bank  became  a  creditor  of  the  Farmers'  &  Mer- 
chants' Bank,  and  had  all  the  rights  of  a  creditor.  It  had 
the  right  to  exact  security  for  its  loan,  and  the  Farmers'  & 
Merchants'  Bank  had  the  right  to  hypothecate  its  notes  and 
credits  as  security  for  such  loan.  Having  accepted  these 
collaterals  as  security,  the  Citizens'  Bank  has  a  right  to  re- 
tain them  until  the  obligation  for  which  they  are  pledged 
is  fully  paid.  Then  the  excess,  if  any,  reverts  to  the 
Farmers'  &  Merchants'  Bank,  and  may  be  reached  by  its 
creditors  for  the  payment  of  other  liabilities.  Our  statute, 
Code  Civ.  Proc.  §§  518-520.  c.  66,  St.  1893,  provides  an 
ample  and  adequate  remedy  by  which  plaintiffs  in  error  can 
reach  and  have  applied  any  excess  of  collaterals  in  the  hands 
of  the  Citizens'  Bank.  The  plaintiffs  in  error,  having  failed 
to  prove  fraud  as  alleged,  are  not  entitled  to  a  judgment 
against  the  Citizens'  Bank  for  the  amount  of  their  judgment, 
nor  for  the  value  of  the  securities  which  it  appropriated  to 
payment  of  its  note  against  the  Farmers'  &  Merchants'  Bank. 

Again,  having  failed  to  establish  the  averments  of  their 
petition  that  the  Citizens'  Bank  holds  these  securities  as  a 
trust  to  be  administered  in  equity  for  the  creditors  of  the 
Farmers'  &  Merchants'  Bank,  they  are  not  entitled  to  have  a 
decree  in  this  case  requiring  an  accounting,  or  a  lien  declared 
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in  their  favor.  As  we  view  the  case,  the  Citizens'  Bank  was 
a  creditor  of  the  Farmers'  &  Merchants'  Bank,  and  took  the 
notes,  credits,  and  fixtures  as  security  for  the  payment  of  its 
claim  against  the  Farmers'  &  Merchants'  Bank,  and  it  is 
entitled  to  convert  these  securities  into  cash  and  apply  the 
proceeds  on  its  note.  If  there  are  any  of  these  securities 
remaining  after  liquidation  of  its  note,  then  any  other  creditor 
of  the  Farmers'  &  Merchfants'  Bank  may,  by  the  plain  stat- 
utory proceeding,  reach'  such  assets,  and  equity  is  not  the 
appropriate  remedy.  If  the  Citizens'  Bank  has  wrongfully 
converted  any  of  these  securities  which  lawfully  passed  into 
its  custody,  or  has  by  its  negligence  or  want  of  diligence  lost 
them,  the  law  furnishes  an  adequate  remedy,  and  equity  will 
not  intercede. 

It  is  further  contended  by  counsel  for  plaintiffs  in  error  that 
inasmuch  as  the  evidence  shows  that  Taylor,  while  acting  as 
assistant  cashier  of  the  Citizens'  Bank,  paid  out  over  $i,ooo 
on  other  debts  of  the  Farmers'  «&  Merchants'  Bank  which 
could  and  should  have  been  applied  on  the  $9,037.90  note, 
they  are  entitled  to  a  judgment  against  the  Citizens'  Bank. 
We  do  not  concur  in  this  contention,  while  it  is  no  doubt  the 
law  that  if  the  Citizens'  Bank  misapplied  or  misappropriated 
any  of  the  collaterals  in  its  hands  to  purposes  other  than  that 
for  which  they  held  them,  or  to  purposes  for  which  the 
Farmers'  &  Merchants'  Bank  was  not  liable,  it  would  be  held 
liable  to  other  creditors  of  the  Farmers'  &  Merchants'  Bank 
for  such  wrongful  acts.  But  there  is  nothing  in  the  evidence 
to  show  that  the  entire  amount  paid  out  by  Taylor  was  not 
in  payment  of  bona  fide  debts  of  the  suspended  bank  for 
which  it  was  liable  at  the  date  of  the  transfer  of  the 
collaterals.  Nor  can  we  say  as  a  matter  of  law  that  such  pay- 
ments were  such  misapplication  of  the  collaterals  as  will  ren- 
der the  Citizens'  Bank  liable  to  these  plaintiffs  in  error.  It 
will  be  presumed  that  said  sums  were  paid  out,  with  the  con- 
sent of  the  Citizens'  Bank,  in  liquidation  of  valid  debts  of  the 
suspended  bank,  and  that  said  Citizens'  Bank  released  a  suffi- 
cient amount  of  its  collaterals  to  enable  Taylor  to  make  such 
payments.  We  know  of  no  reason  why  a  bank,  holding 
collaterals  for  its  own  security,  may  not  surrender  any  or  all 
of  its  collaterals  to  its  debtor,  who  is  the  owner  of  them, 
without  becoming  liable  for  the  value  thereof;  and  it  seems 
reasonable  that  such  a  creditor  may  waive  the  right  to  a  por- 
tion of  its  collaterals,  so  long  as  the  same  is  applied  to  the 
payment  of  bona  fide  debts  of  the  owner  of  the  collateral. 

This  case  has  been  argued  upon  the  theory  that  the 
Farmers'  &  Merchants'  Bank  ended  its  corporate  existence 
at  the  time  it  made  the  transfer  to  the  Citizens'  Bank.  This 
is  incorrect.  The  suspended  bank  did  not  surrender  or  forfeit 
its  charter;  it  simply  quit  business;  and,  for   the   purpose  of 
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collecting  its  assets,  paying  its  obligations,  suing,  and  being 
sued,  the  law  will  keep  the  corporation  alive,  and  require  its 
last  officers  to  represent  it,  so  long  as  the  rights  of  any  third 
persons  are  undetermined. 

The  court  tried  this  case  upon  the  theory  presented  by  the 
pleadings  and  the  evidence,  and  the  plaintiffs  in  error  have 
failed  to  make  out  the  case  upon  such  theory.  They 
attempted  to  prove  fraud,  and  failed;  they  claimed  a  con- 
solidation of  the  two  corporations,  which  could  not  be;  they 
ask  for  a  judgment  for  the  amount  paid  out  by  the  Citizens' 
Bank  on  debts  of  the  suspended  bank,  but  fail  to  show  that 
such  payments  were  not  legitimate.  They  contended  that  the 
Citizens'  Bank  had,  as  a  corporation,  succeeded  to  all  the 
property  and  assets  of  the  Farmers'  &  Merchants'  Bank,  and 
as  the  successor  of  the  suspended  corporation  was  liable  for 
the  debts  of  the  latter.  The  proof  did  not  warrant  this  con- 
tention. It  is  probable  that,  if  the  petition  had  alleged  the 
facts  developed  by  the  proof,  the  plaintiffs  would  have  been 
entitled  to  an  accounting,  in  order  that  they  might  be  advised 
as  to  the  estate  of  the  account  between  the  two  banks,  and 
an  application  of  the  excess  from  the  collaterals  in  the  hands 
of  the  Citizens'  Bank  made  to  the  satisfaction  of  the  judg- 
ment in  favor  of  the  plaintiffs  in  error.  But  the  petition, 
while  practically  demanding  this  character  of  relief,  did  not 
contain  allegations  warranting  such  relief. 

While  the  plaintiffs  in  error  are  undoubtedly  entitled  to 
some  relief,  they  have  evidently  sought  the  wrong  remedy, 
and,  the  facts  failing  to  establish  the  case  alleged  by  them, 
they  must  necessarily  fail.  We  find  no  reversible  error  in  the 
record.  The  judgment  of  the  district  court  of  Cleveland 
county  is  affirmed,  at  the  costs  of  plaintiffs  in  error. 

All  the  Justices  concur,  except  Irwin,  J.,  who  tried  the  case 
below,  not  sitting,  and  Beauchamp,  J.,  absent. 
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Nineteenth    Ward    Bank    v.  First  Nat.   Bank  of    South 

Weymouth, 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  19,  1903.) 
[67   N.   E.    Rep.  670.] 

Banks— Payment  of  Note  of  Insolvent  Depositor. 

Plaintiff  sent  to  defendant  bank  for  collection  and  remittance  a  prop- 
erly indorsed  note  of  a  depositor  of  defendant,  who  had  directed  it  to 
pay  his  notes.  On  the  day  for  payment,  defendant's  cashier,  as  such, 
drew  his  check  to  plaintiff's  order  for  the  amount  of  the  proceeds,  made 
a  memorandum  thereof  on  a  block,  wrote  on  the  face  of  the  note, 
in  defendant's  name,  that  it  was  paid,  and  perforated  it  and  put  it 
in  the  files.  He  was  then  notified  of  the  depositor's  insolvency  :  A^'/c/, 
that  the  note  was  already  paid,  nothing-  remaining-,  besides  entries  of 
records  on  the  books,  but  to  remit  the  proceeds. 

Report  from  Superior  Court,  Suffolk   County;  William    B. 
Stevens,  Judge. 

Action  by  the  Nineteenth  Ward  Bank  against  the  First 
National  Bank  of  South  Weymouth.  There  was  a  finding  for 
defendant,  and  the  case  is  reported.     New  trial. 

Gaston,  Snow  &  Saltonstall  and  Malcolm  Donald,  for 
plaintiff. 

Geo.  L.  Wentworth.  for  defendant. 

HAMMOND,  J.  The  sole  question  is  whether  the  note 
was  paid  before  the  defendant  was  notified  of  the  failure  and 
assignment  of  the  makers.  The  court  found  that  it  had  not 
been  paid.  This  finding  must  stand,  unless  there  was  some 
error  of  law  made  at  the  trial. 

The  facts  do  not  seem  to  be  in  dispute,  and,  stated  in  its 
lowest  terms,  the  real  question  is  whether  they  show,  as 
matter  of  law,  a  payment  of  the  note.  The  note,  properly 
indorsed,  was  sent  several  days  before  its  maturity  to  the 
defendant  for  "collection  and  remittance."  The  makers 
were  regular  depositors  at  the  defendant  bank,  and  the  note 
was  upon  its  face  made  expressly  payable  there.  On  Mon- 
day, October  7,  1901,  the  time  for  the  payment  of  the  note 
had  come.  It  was  in  the  hands  of  the  defendant,  as  the  in- 
dorsee and  holder  for  collection,  and  the  deposit  of  the  makers 
then  in  the  defendant's  hands  was  more  than  sufficient  to  pay 
it. 

It  is  well  to  see  what   were   the  duties  and    powers  of  the 
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defendant  at  this  time  with  reference  to  the  note.  The 
defendant,  as  the  indorsee  and  representative  of  the  real 
owner  of  the  note,  was  the  party  entitled  to  demand  and  re- 
ceive payment.  Payment  to  it  by  the  makers  would  be, 
therefore,  a  payment  of  the  note.  It  had  a  further  duty, 
which  was  to  remit  to  the  plaintiff  the  money  received  from 
the  makers.  It  is  obvious  that  this  last  act  was  no  part  of 
the  payment  of  the  note.  It  was  an  act  with  which  the  makers 
had  no  concern,  because,  if  the  note  was  paid  by  them  to  the 
defendant,  their  liability  was  entirely  discharged. 

What  was  the  relation  of  the  defendant  to  the  makers,  and 
what  could  it  do  as  their  agent?  It  had  in  its  vault  money 
belonging  to  the  makers,  and  sufficient  to  pay  the  note, 
which  was  expressly  made  payable  at  the  bank.  In  England 
it  is  well  settled  that,  if  an  acceptor  makes  his  acceptance 
payable  at  a  particular  bank,  it  is  tantamount  to  an  order  on 
his  part  to  the  bank  to  pay  the  bill  to  any  person  who  by  the 
law  merchant  is  entitled  to  give  a  good  discharge.  See 
Roberts  v.  Tucker,  i6  A.  &  E.  N.  S.  578;  i  Daniel  on  Nego- 
tiable Instruments  (5th  Ed.)  §  326a,  and  cases  therein  cited. 
And  although  in  this  country  there  is  some  conflict,  still  it 
would  seem  that  by  the  weight  of  authority  a  note  payable  at 
a  bank  where  the  maker  keeps  his  account  is  equivalent  to  a 
check  drawn  by  him  upon  that  bank,  so  far,  at  least,  as  re- 
spects the  power  and  duty  of  the  bank  to  pay  it.  Indig  v. 
National  City  Bank,  80  N.  Y.  106;  Wyman  v.  National  Bank, 
181  111.  279,  54  N.  E.  946,  48  L.  R.  A.  565,  72  Am.  St.  Rep. 
259,  and  other  cases  cited  in  i  Daniel  on  Negotiable  Instru- 
ments (5th  Ed.)  §  326a.  But  whatever  may  be  the  rule  in 
the  absence  of  any  directions  to  the  bank  from  the  maker,  it 
appears  from  the  evidence  in  this  case  that  the  defendant, 
in  accordance  with  the  understanding  between  it  and  these 
makers,  had  been  in  the  habit  of  paying  their  notes  when 
made  payable  at  the  bank,  and  in  accordance  with  this  course 
of  dealing  it  must  be  assumed  that  the  bank  was  directed  by 
the  makers  to  pay  this  note  at  maturity  out  of  the  deposit 
then  standing  therein  to  their  credit.  Indeed,  the  defend- 
ant does  not  contend  to  the  contrary.  Since  the  cashier  rep- 
resented the  bank,  his  act  and  purposes  were  those  of  the 
bank. 

In  this  state  of  things  the  cashier,  charged  with  the  duties 
and  invested  with  the  powers  of  the  defendant  both  as  to  the 
plaintiff  and  as  to  themselves  respecting  this  note,  proceeds 
on  October  7,  1901,  soon  after  the  beginning  of  the  day's 
business,  to  the  performance  of  his  task.  He  intends,  as 
agent  of  the  makers,  to  pay  this  note  to  his  own  bank,  the 
indorsee  and  holder,  and  as  such  entitled  to  receive  payment 
and  discharge  the  note.     He  intends,  as  cashier   of   his   own 
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bank,  to  cancel  and  discharge  the  note  when  paid,  and  then, 
as  agent  for  the  makers,  to  hold  the  paid  note  for  them.  After 
the  note  has  been  paid  he  intends  to  send  the  proceeds  to  the 
plaintiff.  With  these  intentions  he  begins.  The  note  is  be- 
fore him.  He  first  draws  on  a  bank  in  Boston  his  check,  as 
cashier  of  the  defendant,  payable  to  the  order  of  the  plaintiff 
for  the  amount  of  the  proceeds  of  the  note.  It  is  to  be 
observed  that  this  is  not  the  check  of  the  makers,  nor  is  it 
made  by  the  cashier  as  their  agent,  but  in  his  capacity  as 
agent  of  the  defendant,  and  in  the  performance,  not  of  a  duty 
owed  by  the  makers,  but  of  a  duty  owed  by  the  defendant  to 
the  plaintiff.  It  is  not  the  check  by  which  the  note  was  paid, 
because  none  was  needed,  but  was  the  check  by  which  the 
proceeds  were  to  be  transmitted  by  the  defendant  to  the 
plaintiff.  He  then  makes  a  memorandum  of  this  check  upon 
a  block,  stamps  upon  the  face  of  the  note,  "Paid  Oct.  1901, 
First  National  Bank,  So.  Weymouth,  Mass.,"  and  perforates 
the  note  in  three  places.  He  then  puts  the  note  thus  stamped 
and  mutilated  in  the  file  with  his  checks,  so  that  the  proper 
record  of  the  transaction  may  be  entered  at  the  end  of  the 
day  upon  the  permanent  books.  So  far  he  has  gone  when  he 
is  called  to  the  telephone  and  notified  that  the  makers  have 
made  an  assignment  for  the  benefit  of  their  creditors,  and  he 
is  requested  by  the  assignee  to  hold  the  account.  He  replies 
that  there  is  one  (meaning  this)  note  which  he  had  paid, 
or  "made  a  check  for  it."  Soon  afterwards,  at  the  request 
of  the  assignee,  he  withheld  the  check  he  had  drawn,  and 
undertook  to  retrace  his  steps. 

We  are  of  opinion  that  prior  to  the  call  to  the  telephone  the 
note  had  been  paid  by  the  makers  to  the  defendant,  and  that 
the  only  remaining  duty  resting  upon  the  defendant  was  to 
remit  the  proceeds  to  the  plaintiff.  As  against  the  makers, 
the  defendant  was  the  indorsee  and  holder  of  the  note.  As 
the  agent  of  the  makers,  it  had  been  requested  by  them  to 
pay  it.  No  check  was  expected  from  the  makers.  The  note 
itself  was  equivalent  to  a  check.  It  stood  exactly  as  though 
the  makers,  owing  the  bank,  had  delivered  to  it  a  check  in 
payment.  When  the  bank,  through  its  cashier,  wrote  upon 
the  face  of  the  note  in  its  own  name,  as  the  indorsee  and 
holder,  that  it  was  paid,  and  perforated  it  and  put  it  in  the 
files  as  a  thing  paid,  nothing  more  was  to  be  done  as  to  the 
payment.  By  those  acts  there  had  been  set  apart  and  appro- 
priated to  the  payment  of  the  note  so  much  of  the  deposit 
then  standing  to  the  credit  ot  the  makers  as  was  sufficient  for 
that  purpose,  just  as  though  the  makers  had  presented  to  the 
bank  their  check  in  payment  of  a  claim  due  it  from  them. 
It  is  true  that  the  proper  records  were  to  be  made  upon  the 
books,  but  the  payment  is  affected  by  the  acts,  and  not  by  the 
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record,  and  was  valid  even  without  records.  Consequently 
the  question  of  the  subsequent  records  is  not  material.  So 
far  as  respected  the  plaintiff,  the  defendant  had  received  the 
money  for  the  note,  and  was  bound  to  remit  it  to  the  plain- 
tiff.^ 

We  think  that  under  the  circumstances  disclosed  in  this  case 
the  third  instruction  requested  should  have  been  given. 
In  accordance  with  the  terms  of  the  report,  there  is  to  be  a 
new  trial. 
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Attorney  General  v.  Pitcher  et  al. 

{Supreme  Judicial  Court  of  Massachusetts^  Suffolk,  June  17,  1903.) 
[67  N.  E.  Rep.  606.] 

Co-operative  Bank — Associations — Application  of  Statute. 

Defendants  were  partners  engag-ed  in  selling  contracts,  the  object  of 
which  was  to  enable  persons  to  purchase  real  estate,  discharge  exist- 
ing incumbrances  thereon,  or  pay  for  improvements.  The  contracts 
were  numbered  in  order,  each  calling  for  $1,000,  and  for  each  $1,000 
the  purchaser  was  required  to  pay  an  application  fee,  and  subsequent 
payments  of  $2.50  monthly,  from  which  $2  was  appropriated  to  the 
home  fund,  35  cents  to  the  expense  fund,  and  15  cents  to  the  contin- 
gent fund.  On  each  accumulation  of  $50  in  the  home  fund  from  monthly 
payments  from  the  first  and  other  purchasers  which  had  not  lapsed,  and 
on  accumulations  subsequently  accruing,  the  lowest  numbered  fully  paid 
up  contract  became  vested,  provided  the  association  had  then  discharged 
all  obligations  due  on  outstanding  vested  interests.  The  holder  then 
became  entitled  to  monthly  payments  of  $50  for  a  period  of  20  months, 
for  the  purpose  of  purchasing  real  estate,  paying  incumbrances  thereon, 
or  paying  for  improvements,  and  after  the  acquisition  of  the  vested 
interest  the  purchaser  was  required  to  pay  $5.50  per  month  until  the 
total  payments  aggregated  the  sum  of  $1,000,  but  the  only  security  to 
which  he  was  entitled  was  the  home  fund  :  held,  that  such  business 
did  not  constitute  a  violation  of  Rev.  Laws,  c-  114,  4^  1,  relating  to  co-op- 
erative banks,  prohibiting  persons  from  transacting  the  business  of 
accumulating  the  savings  of  its  members  and  loaning  the  same  unless 
incorporated  in  Massachusetts  for  that  purpose. 
Same — Contracts — Redemption — Validity. 

Since  such  contracts  should  be  treated  as  redeemed  when  payments 
are  begun,  and  the  contract  becomes  vested  on  its  number  being  reached, 
the  sale  of  the  same  was  in  violation  of  Rev.  Laws,  c.  73,  §^7,  8,  for- 
bidding negotiations  or  sale  of  any  bonds,  certificates,  or  obligations 
of  any  kind  which  by  the  terms  thereof  are  to  be  redeemed  in  numerical 
order,  without  reference  to  the  amount  previously  paid  thereon,  whether 
sold  on  the  installment  plan  or  otherwise. 

Same — Same — Same — Corporations — Forfeiture      of      Franchises  — In- 
junction. 

Under  Rev.  Laws,  c.  73,  forbidding  the  negotiation  and  sale  of  any 
certificates  and  obligations  redeemable  in  numerical  order,  and  provid- 
ing for  a  forfeiture  of  $50  for  each  offense,  and  declaring  that  a  domestic 
corporation  violating  the  law  shall  forfeit  its  franchise,  and  a  foreign 
corporation  shall  lose  its  right  to  do  business  in  the  state,  and  may  be 
enjoined,  in  equity,  on  an  application  of  the  Commissioner  of  Corpora- 
tions, the  Attorney  General  was  not  authorized  to  enjoin,  on  an  informa- 
tion in  equity,  individuals  acting  as  co-partners  in  the  sale  of  such 
obligations. 
Injunctions. 

The  Attorney  General,  in  the  absence  of  statutory  authority,  is  not 
entitled  to  maintain  a  suit  in  equity  against  individuals  engaged  as 
partners  in  selling  home  contracts,  redeemable  by  the  association,  in 
numerical  order,  in  violation  of  Rev.  Laws,  c.  73,  >5^  7,  8. 

Case  Reserved  from  Supreme  Judicial  Court,  Suffolk 
County;  John  W.  Hammond,  Judge. 

Suit  by  Herbert  Parker,  Attorney  General,  against  Allen  S. 
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Pitcher   and    others.     Case  reserved,     and    information    dis- 
missed. 

Fredk.  H.  Nash,  for  the  Attorney  General. 

Hallowell   &    Hammond    and   Wm.    M.    Stockbridge,    for 
defendants. 

KNOWLTON,  C.  J.  This  is  an  information  in  equity  by 
the  Attorney  General  to  enjoin  the  defendants,  as  copartners 
under  a  declaration  of  trust,  from  doing  the  business  of  issu- 
ing and  selling  certain  obligations  or  contracts,  under  the 
name  of  the  New  England  Home  Buyers'  Association.  The 
declaration  of  trust  shows  that  the  four  defendants  agreed  to 
carry  on  this  business  through  two  of  their  number  as  trus- 
tees, who  are  to  have  the  management  of  the  business,  and  to 
hold  the  title  to  all  the  property  that  comes  into  their  hands. 
So  far  as  appears,  neither  of  the  defendants  put  any  capital 
into  the  business.  The  object  of  each  of  the  obligations  or 
contracts  to  be  issued  is,  professedly,  to  provide  the  pur- 
chaser with  a  fund  "to  purchase  a  home,  farm,  or  other  real 
estate,  or  to  discharge  existing  incumbrances  thereon,  or  to 
pay  for  improvements  thereof. "  They  are  to  be  numbered 
in  order,  one  number  being  required  for  each  $i,ooo.  For 
each  $1,000,  the  purchaser  is  to  pay  an  application  fee  of  $3, 
and  subsequent  payments  of  $2.50  monthly,  from  each  of 
which  monthly  payments  $2  is  to  be  appropriated  to  the  home 
fund,  35  cents  to  the  expense  fund,  and  15  cents  to  the  con- 
tingent fund.  On  each  accumulation  of  $50  in  the  home  fund 
from  these  monthly  payments  by  the  purchaser,  and  by  par- 
ties to  other  like  agreements  which  have  not  lapsed,  or  upon 
a  sufficient  accumulation  in  the  home  fund  to  assure  the  pay- 
ments to  be  made  upon  the  vesting  of  one  interest,  the  lowest 
numbered  fully  paid  up  $1,000  interest  which  is  not  then  a 
vested  interest  is  to  be  deemed  a  vested  interest,  if  the 
association  has  then  discharged  all  obligations  then  due  on 
outstanding  vested  interests.  The  holder  of  such  vested 
interest  is  thereupon  entitled  to  the  benefit  of  monthly  pay- 
ments of  $50,  without  interest,  "for  the  period  of  twenty 
months,  to  be  paid  out  of  the  home  fund  by  the  association 
to  the  vendor  of  the  property  proposed  to  be  purchased,  or 
in  case  of  incumbrances  upon  property  to  the  person  holding 
the  lien  thereon,  or  in  case  of  improvements  of  property  to 
the  legal  creditor  therefor."  After  the  acquisition  of  each 
vested  interest  by  the  purchaser,  he  agrees  to  pay  $5.50  per 
month  on  each  $1,000  mentioned  in  the  agreement,  until,  in- 
cluding the  previous  payments,  his  total  payments  aggregate 
the  sum  of  $1,000.  On  each  of  these  payments,  $5  is  to  be 
credited  to  the  home  fund,  35  cents  to  the  expense  fund,  and 
15  cents  to  the  contingent    fund.     When    these   payments   of 
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the  purchaser  to  the  association  aggregate  the  sum  of  $i,ooo, 
the  association  is  to  execute  and  deliver  to  the  purchaser  a 
deed  of  the  property  purchased  for  him  with  the  $i,ooo,  or  to 
release  or  cause  to  be  released  any  trust  deed,  mortgage,  or 
other  incumbrance  which  it  may  hold  upon  said  property. 
Neither  the  trustees  nor  the  other  members  of  the  association 
are  to  be  personally  liable  on  these  contracts,  and  the  pur- 
chasers are  entitled  to  the  benefit  of  no  other  fund  than  the 
home  fund,  and  can  only  have  recourse  to  that  fund  for  pay- 
ment, satisfaction,  or  indemnity.  Until  a  purchaser  has  paid 
in  the  whole  sum  of  $i,ooo,  which,  if  he  paid  according  to 
the  contract,  would  not  be  until  more  than  17  years  after  be- 
ginning his  payments,  he  is  not  entitled  to  any  deed  or  in- 
strument giving  a  title  to  any  real  estate,  but  all  titles  and 
interests  in  real  estate  are  to  be  held  by  the  association;  leav- 
ing the  purchaser  no  security  and  no  right  except  that  given 
by  his  contract,  which  is  enforceable  against  the  fund  alone. 
Until  he  acquires  a  vested  interest,  if  he  fails  to  make  a  pay- 
ment within  30  days  of  the  time  when  it  becomes  due,  his 
previous  payments  are  forfeited  and  his  contract  becomes 
lapsed;  and  if,  after  he  acquires  a  vested  interest,  he  fails  in 
like  manner,  then  all  future  payments  shall  become  due  and 
payable,  at  the  option  of  the  association,  unless  such 
delinquency  results  from  sickness  or  disability,  and  provided, 
if  he  is  unable  to  pay  by  reason  of  loss  of  employment,  a 
forfeiture  shall  not  be  declared  until  the  expiration  of  6 
months  from  the  date  of  his  last  regular  monthly  payment. 
When  he  recovers  from  his  disability,  he  is  to  continue  the 
future  payments,  and  to  make  the  suspended  payments  at  the 
rate  of  one  at  the  time  of  each  regular  payment.  He  fias 
the  privilege  of  paying  his  installments  before  they  become 
due,  if  he  chooses. 

The  Attorney  General  contends  that  this  business  vio 
lates  Rev.  Laws,  c.  114,  §  i,  in  relation  toco-operative 
banks,  which  provides  that  no  person,  association,  or  cor- 
poration, except  certain  licensed  ones,  "shall  transact  the 
business  of  accumulating  the  savings  of  its  members  and  loan- 
ing to  them  such  accumulations  in  the  manner  of  a  co-opera- 
tive bank,  unless  incorporated  in  this  commonwealth  for  that 
purpose."  This  is  a  penal  statute,  which  makes  an  offender 
punishable  by  a  fine  of  not  more  than  $1,000.  As  a  penal 
statute,  it  must  be  construed  strictly,  and  we  are  of  opinion 
that  the  defendants  are  not  within  it.  The  purchasers  of 
these  contracts  are  not  members  of  the  association,  and  their 
savings  are  not  savings  of  members,  but  of  holders  of  indi- 
vidual contracts  from  the  association.  They  have  no  voice  in 
the  management  of  the  affairs  of  the  association.  No  money 
of  members  of  the  association  is  lent  to  any  of  its  members. 
The  savings  of  these   contractors   are   not    accumulated    and 
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lent  to  them  in  the  manner  of  a  co-operative  bank,  but  the 
course  of  dealing  is  very  different  from  that  of  any  bank. 
It  may  well  be  said  that  all  the  reasons  for  the  enactment  of 
this  statute  apply  with  great  force  to  an  association  transact- 
ing business  like  that  of  these  defendants.  But  the  defend- 
ants are  not  within  the  terms  of  the  statute,  and  they  cannot 
be  punished  nor  enjoined  under  it. 

The  Attorney  General  also  contends  that  they  are  violating 
another  statute,  namely.  Rev.  Laws,  c.  73,  §§  7,  8,  which 
forbids  the  negotiation  or  sale  of  "any  bonds,  certificates  or 
obligations  of  any  kind  which  are,  by  the  terms  thereof,  to  be 
redeemed  in  numerical  order,  or  in  any  arbitrary  order  of 
precedence,  without  reference  to  the  amount  previously  paid 
thereon,  whether  they  are  sold  on  the  instalment  plan  or 
otherwise."  There  is  no  doubt  that  these  defendants  are  in 
the  business  of  issuing  and  selling  obligations  which  are  sup- 
posed to  have  some  elements  of  attraction  to  purchasers. 
Leaving  out  of  consideration  for  the  moment  the  provisions 
of  these  contracts  which  render  them  worthless  as  security 
for  the  money  paid  by  the  purchasers  of  them,  they  are  un- 
doubtedly represented  as  likely  to  be  of  great  advantage  to 
those  who  buy  them  early,  because  the  later  purchasers  will 
enable  the  first  purchasers  speedily  to  acquire  vested 
interests,  on  which  monthly  payments  will  begin  to  be  made 
for  their  benefit,  very  much  larger  than  they  are  themselves 
called  upon  to  make  to  the  association.  These  payments  by 
the  association  on  account  of  vested  interests  purport  to  be 
for  the  purchasers  who  have  acquired  these  interests,  and,  in 
that  sense,  purport  to  be  a  redemption  of  the  promise  con- 
tained in  the  contract.  The  implication  in  the  contract  is 
that,  on  the  acquisition  of  a  vested  interest,  property  is 
bought  for  the  holder  of  the  interest,  towards  the  price  of 
which  the  association  makes  the  payments,  or  that  there  is 
property  held  by  him  on  which  there  are  incumbrances,  and 
that  these  payments  are  to  be  made  to  relieve  his 
property  from  the  incumbrances.  Although  the  pur- 
chaser under  a  contract  is  not  entitled  to  possession, 
it  was  said  at  the  argument  that  it  was  the  intention 
of  the  association  to  allow  purchasers  to  have  possession 
as  soon  as  the  property  is  acquired.  The  word  "redeemed," 
in  this  statute,  has  reference  to  performance  of  their  promise 
by  the  obligors  or  contractors  whose  obligation  or  undertak- 
ing is  sold.  In  that  sense,  the  only  redemption  of  the  con- 
tract sold  by  these  defendants  is  by  the  payments  which  are 
to  be  begun  for  the  benefit  of  each  purchaser  as  soon  as  a  vested 
interest  is  acquired,  and  continued  regularly  until  the  stipu- 
lated amount  is  all  paid.  By  the  terms  of  the  contract,  this 
redemption  of  the  obligations  is  to  be  in  numerical  order,  and 
that  is  enough  to  bring  it  within  the   statute.     Probably   the 
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object  of  this  statute  is  to  take  away  the  inducement  of 
chance  founded  upon  the  uncertain  number  of  persons  who 
may  become  purchasers  of  such  obligation,  and  upon  the 
probable  number  who  may  forfeit  their  rights  by  nonpay- 
ment, where  payments  are  to  be  made  on  the  installment 
plan.  In  schemes  involving  such  uncertainties,  it  will  often 
happen  that,  by  reason  of  their  numerical  position,  some 
parties  will  obtain  large  returns,  while  some,  through  the 
failure  of  others  to  come  in,  will  lose  all  that  they  pay  in. 
Treating  the  payments  to  be  made  by  the  association  on 
account  of  vested  interests  as  payments  for  the  benefit  of  the 
holders  of  the  vested  interests,  as  the  contract  purports  to 
treat  them,  and  this  is  a  redemption  which  not  only  comes 
within  the  language  of  the  statute,  but  which  involves  all  the 
mischief  that  the  statute  was  intended  to  prevent.  More- 
over, treating  it  as  a  performance  or  redemption  by  the 
defendants  who  issue  the  obligation,  the  payments  are  begun 
and  the  redemption  is  begun  and  regularly  continued  when 
the  number  is  reached  in  order,  without  reference  to  the 
question  whether  the  purchaser  has  paid  a  large  or  a  sm.all 
sum,  if  only  he  has  made  the  payments  called  for  by  the  con- 
tract. The  redemption  or  nonredemption  is  to  depend  upon 
the  condition  of  the  home  fund,  and  that  will  depend  not 
altogether  upon  the  payments  that  have  been  made  by  the 
holder  who  stands  next  in  order  for  a  vested  interest,  but  in 
large  part  upon  the  number  of  others  who  have  come  in,  and 
in  part  upon  the  number  who  have  released  the  association 
from  payments  on  account  of  previous  vested  interests  by 
allowing  their  contracts  to  lapse  for  nonpayment.  So  the 
redemption  comes  within  the  other  words  of  the  statute.  It 
is  in  an  "arbitrary  order  of  precedence  without  reference  to 
the  amount  previously  paid  thereon  by  the  holder  thereof." 
It  might  be  possible  to  consider  redemption  to  be  the  turning 
over  of  the  real  estate  to  the  holder  of  the  contract  after  he 
makes  the  full  payment  of  $i,ogo  upon  a  $i,ooo  contract;  but 
in  reference  to  such  a  contract  as  this,  and  especially  con- 
sidering it  in  reference  to  the  statute  before  us,  it  seems  to 
us  more  proper  to  treat  the  redemption  as  the  performance  of 
that  which  the  association  professes  to  do  for  the  benefit  of 
the  holder,  by  making  payments  as  soon  as  he  has  a  vested 
interest,  and  continuing  them  regularly  until  the  stipulated 
sum  is  paid  a  long  time  before  he  is  required  to  make  them 
good  by  his  installments.  We  have  no  doubt  that  the  statute 
was  intended  to  prevent  transactions  of  this  character, 
in  which  supposed  benefits  from  the  order  of  precedence,  in 
view  of  obvious  contingencies  and  uncertainties,  would  be 
likely  to  be  an  inducement  to  purchasers. 

A  majority  of  the  court  are  of    opinion    that   the   contracts 
in  the  present  case  come  within  the   prohibition    of  the  stat- 
5  Bkgf  Cas— 45 
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ute,  and  are  redeemable  when  the  holders  of  them,  respec- 
tively, become  entitled  to  have  the  payments  made  upon  a 
vested  interest,  and  that  therefore  they  are  redeemable  in 
numerical  order,  and  in  an  arbitrary  order  of  precedence, 
without  reference  to  the  amount  previously  paid  thereon  by 
the  holder  thereof. 

The  defendants  being  within  the  prohibition  of  this  stat- 
ute, the  next  question  is  whether  the  Attorney  General  can 
maintain  this  suit  in  equity  to  enjoin  them.  Clearly,  there 
is  no  statutory  authority  for  this  proceeding.  The  statute 
directs  a  forfeiture  of  $50  for  each  offense,  and  declares  that  a 
domestic  corporation  violating  the  law  shall  forfeit  its  fran- 
chise, while  a  foreign  corporation  shall  lose  its  right  to  do 
business  in  this  commonwealth,  and  may  be  enjoined  in 
equity  upon  the  application  of  the  Commissioner  of  Corpora- 
tions. There  is  much  ground  for  holding  that  these  remedies 
expressly  provided  are  exclusive  of  others,  but,  without  decid- 
ing this,  we  are  of  opinion  that  there  is  no  authority  for  an 
information  in  equity  by  the  Attorney  General  against  indi- 
viduals acting  as  copartners  in  a  case  of  this  kind.  The 
several  acts  sought  to  be  enjoined  only  affect  individual  pur- 
chasers. No  one  of  them  directly  affects  the  public  in  any 
way.  The  only  ground  for  contending  that  they  affect  the 
public  is  that  they  may  become  so  numerous  as  to  be  of  pub- 
lic importance.  If  a  probability  of  a  large  number  of  pur- 
chasers would  give  the  Attorney  General  jurisdiction  in  a  case 
of  this  kind,  which  we  do  not  intimate,  .the  probability  is  not 
shown  in  the  present  case.  It  is  agreed  "that  the  only  evi- 
dence from  which  any  inference  can  be  drawn  that  the  busi- 
ness is  hazardous  to  the  public,  and,  if  continued,  will  work 
irreparable  injury  to  the  commonwealth,"  is  contained  in  the 
contracts  themselves.  These  contracts  seem  so  plainly 
disadvantageous,  from  every  point  of  view,  to  the  purchasers 
of  them,  that  no  intelligent  person  would  be  expected  ever 
to  pay  money  on  account  of  one.  B)^  no  possibility  can  the 
purchaser  of  one  of  them  ever  receive  under  it,  according  to 
its  terms,  nearly  so  much  as  he  pays.  He  can  have  no  title 
to  anything  until  he  has  paid  in  the  full  amount  that  has  been 
paid  for  him,  besides  all  that  he  has  paid  for  his  application 
and  for  expenses  and  contingencies.  He  can  never  have  any 
security  for  his  payments  as  they  are  being  made,  except  the 
possibilities  of  the  home  fund,  and  the  agreement  of  the  trus- 
tees to  turn  over  his  real  estate  when  he  has  fully  paid  for  it. 
Apparently,  there  are  strong  probabilities  of  the  loss  of  every- 
thing that  he  pays.  We  can  see  that  the  scheme  might  be 
used  as  a  snare  to  catch  the  ignorant  and  unwary,  but  we 
should  not  expect  it  to  affect  ver}'  much  the  interests  of  the 
general  public. 

The  right  of  the  Attorney  General  to  proceed   by   informa- 
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tion  in  equity  without  special  statutory  authority  exists  in 
two  classes  of  cases,  namely,  suits  to  obtain  injunctions 
against  public  nuisances,  and  suits  to  protect  public  interests 
under  charitable  trusts.  Attorney  General  v.  Tudor  Ice  Co., 
104  Mass.  239-244,  6  Am.  Rep.  227.  He  also  may  proceed  at 
law  in  proper  cases  by  quo  warranto  or  mandamus.  Attorney 
General  V.  Donahue,  169  Mass.  18,  47  N.  E.  433;  Attorney 
General  v.  Adonai  Shomo  Corporation,  167  Mass.  424,  45  N. 
E.  762;  Attorney  General  v.  Boston,  123  Mass.  460.  As  to 
whether  the  Attorney  General  may  proceed  in  equity,  as  well 
as  at  law,  to  prevent  certain  kinds  of  unlawful  conduct  of 
corporations,  the  cases  differ.  See  Attorney  General  v. 
Utica  Ins.  Co.,  2  Johns.  Ch.  371;  Attorney  General  v.  Rail- 
road Companies,  35  Wis.  425.  But  we  have  been  referred  to 
no  decision  in  which  the  Attorney  General  has  been  per- 
mitted to  maintain  a  suit  in  equity  against  individuals  to 
enjoin  unlawful  transactions  with  other  individuals,  like 
those  now  before  us. 

Information  dismissed.  • 
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Linn  County  v.   Farmers'  &  Merchants'  Bank  etal. 

[Supreme  Court  of  Missouri,  Division  No.  2,  June  g,  1903.) 

[75  S.  W.  Rep.  393.] 
Appeal — Exceptions. 

Defenses  stricken  out  without  any  exception  to  the  court's  action  are 
not  available  on  appeal. 
Interest  on  Deposits — Settlement — Entries  on  Pass  Book. 

The  mere  entry  by  the  cashier  of  a  bank  of  credits  on  the  bank  book 
of  a  county  treasurer  for  interest  due  the  county  on  daily  balances, 
daily  or  monthly,  did  not  amount  to  a  settlement,  requiring-  the  county 
to  resort  to  equity  to  correct  a  mistake  therein  to  entitle  it  to  recovei. 
Same — Demand  before  Suit. 

Under  the  direct  provisions  of  Rev.  St.  1899,  Ji  1575,  the  fact  that  no  de- 
mand was  made  on  a  bank  for  interest  due  on  daily    balances   previous 
to  suit  cannot  be  urged,  in  the  absence  of   pleading   setting  up  want  of 
demand. 
Same — Same. 

Where  a  bank  accepted  county  funds  on  agreement  to  pay  interest  on 
daily  balances,  testimony  of  a  member  of  the  county  court  that  he  stated 
to  an  officer  of  the  bank  that,  if  he  did  not  pay  the  money,  the 
county  would  bring  suit,  shows  a  sufficient  demand. 

Same — Same. 

Where  a  bank  agreed  to  pay  interest  on  daily  balances,  which  was 
ascertainable  from  data  at  hand  and  in  the  bank's  possession,  it  was 
not  necessary  to  make  demand  for  any  specific  amount  before  suing. 

Appeal  from  Circuit  Court,  Linn  County;  John  P.  Butler, 
Judge. 

Action  by  Linn  county  against  the  Farmers'  &  Merchants' 
Bank  and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

E.  R.  Stephens,  for  appellants. 

Johnson  &  Bresnehan  and  Thomas  P.  Burns,  for  respondent. 

BURGESS,  J.  This  is  an  action  to  recover  $424.50, 
claimed  to  be  the  balance  due  plaintiff  by  defendants  as 
depository  of  its  funds  for  two  years  from  the  4th  day  of 
May,  1897,  at  4  1-20  per  cent,  interest,  on  daily  balances. 
Plaintiff  had  judgment  for  the  sum  of  $359.70.  Defendants 
appeal. 

The  facts,  briefly  stated,  are  that  the  Farmers'  &  Mer- 
chants' Bank  was  at  the  time  of  the  institution  of  this  suit, 
on  April  18,  1900,  and  prior  thereto,  a  partnership  banking" 
institution,  and  C.  W.  Trumbo,  C.  E.  Trumbo,  Marion  Cave, 
Lee  Meyer,  and  James  Brown  were  the  partners,  and  as  such 
its  owners.  At  the  May  term,  1897,  of  the  county  court  of 
Linn  county  said  defendant  bank  was  selected  by  said  county 
court  depository  for  plaintiff  for  the  two  years  next  following 
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said  May  term  of  said  court.  A  contract  was  then  entered 
into  between  plaintiff  and  defendant  bank  by  which  the  bank 
was  to  pay  plaintiff  4  1-20  per  cent,  interest,  computed  on 
daily  balances  and  remaining  as  a  credit  to  plaintiff,  in 
monthly  payments,  to  the  treasurer  of  said  county,  one  C.  E. 
Kelley.  The  bank  became  the  depository  of  the  county  funds 
on  the  lOth  day  of  May,  1897,  and  continued  as  such  until  the 
2d  day  of  May,  1899.  During  that  time  Kelley,  county 
treasurer,  deposited  the  county's  funds  with  defendant  bank, 
and  from  time  to  time  the  cashier  of  defendant  bank,  C.  E. 
Trumbo,  entered  credits  on  Kelley's  bank  book  of  interest  due 
the  county  on  dail}'  balances,  and  when  such  credits  were 
entered  there  was  nothing  said  as  to  whether  such  credits 
were  the  full  amount  of  interest  due  the  county  on  daily 
balances  to  its  credit  at  the  time  such  credits  were  made  or 
not,  and  no  settlement  was  had  with  the  bank.  No  dispute 
arose,  and  the  treasurer  did  not  know  whether  the  defendant 
bank  had  given  the  county  credit  on  his  bank  book  for  all  the 
interest  due  the  county  under  said  contract  or  not,  until  about 
the  time  the  contract  between  plaintiff  and  defendant  expired; 
but,  about  the  time  the  term  of  the  defendant  as  depository 
expired,  Geo.  W.  Adams,  county  clerk  for  plaintiff  county,  at 
the  instance  of  the  county  court,  took  Kelley's  bank  book, 
showing  the  account  of  plaintiff  and  defendant  bank,  and 
made  a  computation  on  the  daily  balances  to  plaintiff's  credit 
with  defendant  at  the  rate  of  4  1-20  per  cent.,  and  it  was 
then  discovered  for  the  first  time  that  the  interest  due  plain- 
tiff under  said  contract  was  $1,147.27,  whereas  the  defendant 
bank  had  paid  plaintiff  and  entered  on  Kelley's  book  only 
$722.77,  leaving  the  balance  due  the  county,  as  shown  by  the 
said  contract,  Kelley's  bank  book,  and  Adams'  computation, 
of  $424. 50.  When  the  attention  of  the  officers  of  defendant 
bank  was  called  to  the  discrepancy  of  $424.50,  and  demand 
made  on  the  bank  for  a  settlement  with  plaintiff,  they  con- 
tended for  the  first  time  that  some  part  of  the  county's  fund 
deposited  with  the  bank  belonged  to  the  capital  school  fund, 
and  that  on  such  part  as  was  capital  school  fund  the  county 
could  not  require  interest  under  the  said  contract,  and  also 
asserted  that  the  bank  had  paid  the  county  all  it  owed  under 
said  contract,  after  the  interest  on  the  capital  school  fund 
was  deducted,  so  that  no  dispute  arose  until  the  time  of  the 
settlement  between  plaintiff  and  defendant  bank  arrived,  and 
then  the  only  dispute  was  the  question  of  whether  or  not  the 
county  was  entitled  to  interest  on  the  capital  school  fund, if 
any,  which  was  deposited  in  defendant  bank,  the  officers  for 
the  bank  contending  that  the  capital  school  fund  was  exempt 
from  the  terms  of  said  contract  under  the  law,  and  the  county 
court  contending  that  the  county  was  entitled  to  interest  on 
its  daily  balances,  regardless  of  the   question    of   the   capital 
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school  fund.     The  defendant  bank  failing  to  pay  the   balance 
of  $424.50  claimed  by  the  county,  this  suit  was  brought. 

The  case  was  tried  by  the  court,  a  jury  being  waived.  No 
declarations  of  law  were  asked  by  plaintiff.  Defendant  asked 
the  court  to  declare  the  law  as  follows:  "(i)  That  the  sum 
of  $722.77  paid  the  county  on  daily  balances,  at  the  rate  of 
4  1-20  per  cent,  interest,  by  the  defendant  to  C.  E.  Kelley, 
treasurer,  for  the  term  of  two  years  from  the  loth  day  of 
May,  1897,  to  May,  1899,  monthly,  upon  the  county  funds, 
was  a  payment  to  the  plaintiff  (Linn  county),  to  be  placed  to 
the  credit  of  the  road  or  bridge  fund,  as  the  county  court 
might  order ;  and  if  said  sum  of  $722. yy  was  a  less  amount  than 
the  county  was  entitled  to,  the  excess  cannot  be  recovered, 
as  nothing  was  shown  and  no  attempt  on  the  part  of  plaintiff 
made  on  the  trial  to  show  fraud  or  mistake  of  fact  by  said  C. 
E.  Kelley,  treasurer,  in  receiving  said  daily  balances. 
(2)  That  no  fraud,  collusion,  or  mistake  of  fact  was  pleaded 
or  shown  by  plaintiff  in  the  receipt  of  the  county  funds  by  C. 
E.  Ivelley,  treasurer  of  Linn  county.  Mo.  Therefore  no 
recovery  can  be  had  by  the  plaintiff  in  this  action.  (3)  That 
C.  E.  Kelley,  county  treasurer,  and  full  authority  as  such 
treasurer  to  receive  4  1-20  per  cent,  upon  county  funds  (ex- 
cept capital  school  fund),  computed  upon  daily  balances, 
monthly,  and  after  the  receipt  of  said  interest  by  him  as 
county  treasurer,  in  behalf  of  said  plaintiff  (Linn  county),  no 
claim  for  excess  of  interest  on  daily  balances  could  be  made 
by  plaintiff,  unless  fraud,  collusion,  or  mistake  of  fact  was 
first  shown.  (4)  That  no  demand  for  any  sum  in  excess  of 
$722.77  was  made,  prior  to  this  suit,  of  defendant,  by  the 
county  court,  or  any  authorized  agent  of  the  plaintiff  (Linn 
county).  (5)  That  the  monthly  settlements  made  by  the 
defendant  with  County  Treasurer  Kelley  in  behalf  of  Linn 
county,  covering  the  entire  term  of  two  years  up  to  May  2, 
1899,  on  daily  balances  at  4  1-20  per  cent,  of  the  county  funds, 
aggregating  the  sum  of  $722.77,  were  prima  facie  evidence  of 
payments  in  full  of  all  interest  due  plaintiff  (Linn  county); 
and,  as  no  fraud  or  mistake  of  fact  had  been  shown,  the  find- 
ing should  be  for  defendant."  Which  declarations  of  law  the 
court  refused,  to  which  refusal  the  defendants  then  and  there 
excepted  at  the  time. 

It  is  said  for  defendants  that  if  $359.70,  the  amount  of  the 
judgment,  was  retained  by  defendant  bank  as  a  credit  due 
plaintiff  on  account  of  interest,  it  was  by  mistake,  and  as  the 
total  sum  of  $722.77  was  paid  to  Ivelley,  county  treasurer,  by 
defendants,  covering  the  entire  term  of  two  years  from  May 
4,  1897,  to  May  2,  1899,  at  4  1-20  per  cent,  interest  on  all 
daily  balances,  which  were  paid  to  said  Kelley  monthly,  as  a 
true  and  correct  account,  the  remedy  of  plaintiff  (if  it  has; 
any)  is  not  in  this  form  of  action,  but  should  be  in  the  nature 
of  a  bill  in  equity  to  correct  the  mistake  in  the  payment   and 
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settlement  with  the  county  treasurer.  The  action  is  simply 
an  action  at  law  for  money  due  by  way  of  interest  upon 
deposits  as  per  contract,  and  no  settlement  or  full  payment  is 
set  up  in  the  answer.  It  is  true  these  matters  were  set  up  in 
the  answer  as  first  presented,  but  they  seem  to  have  been 
stricken  out  upon  motion  of  plaintiff,  without  any  exception 
having  been  saved  to  the  action  of  the  court  in  so  doing. 
These  defenses  having  been  stricken  out  of  the  answer  in  the 
court  below,  they  are  unavailable  to  defendants.  Nor  did  the 
mere  fact  of  the  entry  by  defendant's  cashier  of  credits  upon 
the  treasurer's  bank  or  pass  book  of  interest  due  the  county 
on  daily  balances,  daily  or  monthly,  amount  to  a  settlement 
or  settlements,  or  the  payment  by  the  cashier  to  the  treasurer 
of  $722.77  amount  to  a  full  payment  of  all  interest  due  plain- 
tiff. The  remedy  pursued  is  the  proper  one,  we  think,  under 
the  facts  disclosed  by  the  record. 

It  is  claimed  that  the  court  committed  error  in  refusing  in- 
struction No.  4  asked  by  defendant.  The  argument  is  that  a 
demand  upon  defendant  bank  for  the  money  claimed,  and  for 
which  this  suit  is  being  prosecuted,  should  have  been  made 
by  plaintiff  as  a  prerequisite  to  its  institution.  But  the  failure 
to  make  demand  by  plaintiff  before  instituting  suit  is  not 
pleaded,  which  was  necessary  under  section  1575,  Rev.  St. 
1899,  to  enable  the  defendants  to  avail  themselves  of  the 
want  of  demand,  as  well  also  as  to  have  accompanied  the 
same  with  a  tender  of  the  amount,  etc.  Westcott  v.  De 
Montreville,  30  Mo.  25^.;  State  v.  Grupe,  36  Mo.  365;  Reid  v. 
Mullins,  43  Mo.  306;  Engel  v.  Dressel,  26  Mo.  App.  39. 

But,  even  if  a  demand  was  necessary  before  bringing  suit, 
it  was  sufficiently  shown  by  the  testimony  of  Judge 
Henry  Johnson,  a  member  of  the  county  court  of  said 
county,  who  testified  that  a  month  before  the  institu- 
tion of  this  suit,  upon  either  the  first  Monday  or  Tues- 
day in  January,  1900,  he  went  to  the  bank  and  told 
Mr.  Trumbo  that,  if  "he  did  not  pay  the  money  we  [that  is, 
the  county]  would  have  to  bring  suit."  It  is  true  the  witness 
did  not  state  which  one  of  the  Trumbos  it  was  of  whom  he 
made  the  demand;  but  that  is  of  no  consequence,  as  they 
were  both  officers  of  the  bank,  one  its  president  and  the  other 
its  cashier,  and  the  demand  of  either  was  good.  In  no  event 
was  it  necessary  to  have  made  demand  of  any  specific 
amount,  so  that  the  demand  was  such  that  the  amount 
claimed  could  be  ascertained  from  the  data  at  hand  and  in 
possession  of  the  bank. 

There  was  no  reversible  error  in  the  admission  of  the  testi- 
mony of  the  witness  Adams.  Nor  is  the  objection  to  the  peti- 
tion well  taken.  It  states  a  good  cause  of  action,  and  all  that 
could  be  desired. 

Finding  no  reversible  error  in  the  record  we  affirm  the 
judgment.     All  concur. 
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Arnold  v.  Sedalia  Nat.  Bank. 

(Court  of  Appeals  at  Kansas  City,  Mo.,  May  25,  1903.) 

[74  S.  W.  Rep.  1038  ] 

Deposits— Rival  Claimants— Duty  of  Bank  to  Protect    Itself— Deposit  in 
Court.* 

Where  a  bank  with  which  money  has  been   deposited   is  sued  by   one 
other  than  the  depositor  for  the  funds,  it  should  take   some    appropriate 
means  to  protect  itself,  such  as  depositing  the  money  in  court,  and  ask- 
ing a  decision  as  to  the  ownership. 
Same — Relation  between  Bank  and  Depositor. f 

A  deposit  of  money  in  a  bank  does  not  create  a  bailment,  but  creates 
the  relation  of  debtor  and  creditor. 
Same — Interest. 

Where  money  is  deposited  in  a  bank,  and  there  is  no  contract  to  pay 
interest,  and  payment  to  the  depositor  is  refused  on  demand,  but  subse- 
quently the  depositor  withdraws  the  money  deposited  without  interest, 
no  interest  can  be  afterwards  recovered. 

Appeal  from  Circuit  Court,  Pettis  County;  Geo.  F.  Longan, 
Judge. 

Action  by  William  Arnold  against  the  Sedalia  National 
Bank.  From  a  judgm.ent  for  defendant,  plaintiff  appeals. 
Affirmed. 

Bruce  Barnett,  for  appellant. 
Sangree  &  Lamm,  for  respondent. 

BROADDUS,  J.  This  case  originated  before  a  justice  of 
the  peace,  and  on  appeal  to  the  circuit  court,  a  trial  by  jury 
being  waived,  the  court  found  for  the  defendant,  and  plain- 
tiff appealed. 

The  facts  are  as  follows:  On  April  14,  1897,  plaintiff 
deposited  with  defendant,  a  national  bank,  $117  in  the  usual 
manner.  Five  days  later  plaintiff  presented  his  check  for  the 
same  amount,  and  demanded  payment,  which  defendant  re- 
fused. The  ground  upon  which  defendant  withheld  the  fund 
from  appellant  was  that  a  suit  in  equity  had  been  instituted 
in  the  Pettis  county  circuit  court  by  one  Barbara  Ann  Card 
against  plaintiff  and  defendant,  in  which  suit  it  was  alleged 
that  the  said  $117  was  money  borrowed  by  plaintiff,  Arnold, 
and  secured  by  deed  of  trust  on  certain  real  estate,  and  that 
Arnold  had  by  fraud,  duress,  and  undue  influence   obtained  a 

*See   Providence  Inst,   for  Savings  z'.  Daily   (R.  I.),   3  Bank.  Cas.   41. 
tSee  foot-note  appended  to  I^add  v.  Androscoggin  County   Sav.  Bank 
(Me.),  4  Bank.  Cas.  741. 
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deed  from  said  Barbara  Ann  Gard  to  said  real  estate;  and 
upon  these  allegations  it  was  sought  to  set  aside  said  deed  and 
reinvest  said  Barbara  Ann  Gard  with  title  to  said  real  estate, 
and  further  prayed  that  defendant  bank  be  ordered  to  bring 
into  court  all  money  in  its  hands  received  by  Arnold  as  the 
proceeds  of  said  loan.  There  was  no  order  made  during  the 
pendency  of  said  suit  upon  defendant  to  bring  said  money 
into  court.  In  October,  1897,  said  suit  was  tried,  and  the 
issues  were  found  for  plaintiff  herein,  Arnold.  On  appeal  to 
the  Supreme  Court  said  judgment  in  said  cause  was  affirmed. 
On  July  12,  1900,  said  check,  which  had  been  transferred  by 
plaintiff  to  H.  T.  Williams,  plaintiff's  then  attorney,  was 
presented  to  the  defendant  bank,  and  paid.  This  suit  is  for 
the  sum  of  $22.70,  the  amount  of  6  per  cent,  interest  on  said 
deposit  of  $117  from  date  of  such  deposit.  It  was  shown  that 
at  the  time  said  Williams  presented  said  check  last  men- 
tioned he  made  no  demand  for  interest,  but  that  in  a  short 
time  thereafter  he  returned  to  defendant  bank,  and  made 
demand  of  it  for  damages  for  withholding  the  money. 

The  question  presented  by  the  case  is  whether  the  act  of 
defendant  in  refusing  to  pay  the  money  on  deposit  at  plaintiff's 
order,  under  the  circumstances,  amounted  to  a  conversion; 
and,  if  so,  did  the  subsequent  act  of  the  plaintiff  through  his 
attorney,  Williams,  in  receiving  the  amount  of  the  original 
deposit  without  demanding  interest,  operate  to  extinguish  not 
only  the  original  indebtedness,  but  interest  also.''  The  plain- 
tiff has  cited  authority  to  show  that  a  bailee  who  refuses  to 
deliver  the  money  bailed  on  demand  of  the  bailor  is  guilty  of 
conversion,  and  the  interest  thereon  for  the  time  it  is  with- 
held is  the  measure  of  damages.  Allgear  v.  Walsh,  24  Mo, 
App.  134;  Swallow  V.  Duncan,  18  Mo.  App.  622.  Such  is 
admitted  by  the  respondent  to  be  the  law,  but  it  denies  that 
it  has  any  application  to  this  case.  And  appellant  further 
insists  that,  if  respondent  was  not  estopped  to  question 
appellant's  right  to  the  money,  it  became  liable  by  holding 
the  money  itself.  Its  only  protection  from  damages  would 
have  been  by  depositing  the  money  in  court  and  obtaining  an 
order  upon  both  claimants  to  litigate  for  it.  In  Hathaway  v. 
Foy.  40  Mo.  540,  it  was  held  that:  *'One  of  two  parties  claim- 
ing property  in  the  hands  of  a  third  party  cannot  bring  a  suit 
in  equity  against  the  other  claimant  and  the  holder  to  have 
the  rights  of  the  parties  determined  as  upon  a  bill  of  inter- 
pleader. A  bill  of  interpleader  lies  only  when  the  party  hold- 
ing the  property  asserts  no  interest  therein,  and  is  threatened 
with  suits  by  different  persons  claiming  the  same  property." 
See,  also,  Arn  v.  Arn,  81  Mo.  App.  133.  It  was  the  duty  of 
defendant,  when  it  ascertained  that  there  were  rival  claimants 
for  the  funds,  and  after  it  had  been  in  fact  sued  for  the 
amount,  to  have  taken  some   appropriate    means   to    protect 
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itself.  It  could  have  deposited  the  money  in  court,  and  asked 
the  court  to  say  to  which  one  it  belonged.  But  this  it  did 
not  do,  but  kept  the  money  presumably  for  its  own  use;  and 
it  should  not  be  allowed  to  escape  a  responsibility  which  it 
assumed  by  holding  the  fund*. 

We  have  considered  this  case  upon  the  theory  of  the  plain- 
tiff that  the  transaction  was  a  bailment.  Ir?  our  opinion, 
when  plaintiff  deposited  the  $117  with  the  defendant  bank, 
the  transaction  became  one  of  debtor  and  creditor,  and  not  a 
bailment.  State  v.  Reid,  125  Mo.  43,  28  S.  W.  172;  Mc- 
Keen  v.  Bank,  74  Mo.  App.  281.  But,  in  any  view  of  the 
case,  the  judgment  will  have  to  be  affirmed  under  the  rule  of 
law  that,  where  there  is  no  contract  to  pay  interest,  interest 
is  strictly  incidental  to  the  debt,  and  cannot  exist  after  the 
debt  is  discharged.  Stone  v.  Bennett,  8  Mo.  42;  Graves  v. 
Saline  County,  104  Fed.  61,  43  C.  C.  A.  414;  Sedgwick  on 
Dam.  §  338;   I  Sutherland  on  Dam.  677. 

Affirmed.     All  concur. 
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American  Bonding  Co.  of  Baltimore  v.  National 
Mechanics'  Bank  of  Baltimore. 

(Court  of  Appeals  of  Maryland,  July  i,  190J.) 

[55  AtL  Rep.  395.] 

Interest  on  Public    Funds    Deposited  — Misappropriation  by  Clerk    of 
Court — Action  against  Bank  Participating  in    Fraud — Subrogation. 

Where  a  bank  has  participated  in  a  clerk  of  court's  breach  of  trust  in 
receiving'  to  his  persotial  credit  and  converting  to  his  own  use  interest 
allowed  to  him  for  the  use  of  the  state's  money  deposited  to  his  credit,  a 
surety  on  the  clerk's  official  bond,  who  has  paid  a  judgrnent  recovered 
by  the  state,  is  subrogated  to  the  rights  of  the  state  against  the  bank. 
Same — Same — Same — Defenses — Custom. 

Where  a  surety  on  a  clerk's  official  bond  has  paid  a  judgment  re- 
covered by  the  state  for  appropriating  to  his  own  use  interest  on  state 
funds,  and  seeks  by  subrogation  to  the  state's  right  to  recover  it  of  the 
bank  which  paid  the  interest,  it  affords  no  defense  that  it  was  a  cus- 
tom among  the  banks  to  allow  clerks  of  court  interest  for  their  individ- 
ual use  on  deposit  of  public  funds. 
Payment  by  Surety — Subrogation — Extent  of  Right. 

Where  a  surety  on  a  clerk's  official  bond  has  paid  the  state  a  judg-- 
ment  recovered  for  the  clerk's  breach  of  trust,  it  is  subrogated  to  every 
right  of  the  state  in  respect  to  the  claim,  including  the  state's  exemption 
from  the  running'  of  limitation  against  it.    . 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  City;  John 
J.  Dobler,  Judge. 

Bill  by  the  American  Bonding  Company  of  Baltimore 
against  the  National  Mechanics'  Bank  of  Baltimore  to  re- 
cover money  paid  on  a  judgment  as  surety.  From  a  decree 
in  favor  of  defendant,  complainant  appeals.     Reversed. 

Aruged  before  McSHERRY,  C.  J.,  and  FOWLER,  BOYD, 
PAGE,  PEARCE,  and  SCHMUCKER,  JJ. 

W.  Irvine  Cross  and  Edward  Duffy,  for  appellant. 
Randolph  Barton  and  Randolph  Barton,    Jr.,  for  appellee. 

SCHMUCKER,  J.  On  October  18,  1902.  the  state  of 
Maryland  recovered  a  judgment  for  $4,951.80  against  the 
American  Bonding  Company  of  Baltimore  as  the  surety  on 
the  official  bond  of  James  M.  Vansant  as  clerk  of  the  court  of 
common  pleas  of  Baltimore  City.  The  breach  for  which  the 
suit  was  brought  was  the  failure  by  Vansant  to  account  for 
and  pay  over  to  the  state  certain  money  which  had  been  paid 
to  him  by  various  banks  as  interest  on  funds  received  by  him 
in  his  official  capacity  and  kept  on  deposit  with  such  banks. 
Of  the  money  which  he  so  received  as  interest  on  funds  be- 
longing to  the  state,  the  sum  of  $3,774.70  was  paid  to  him  by 
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the  present  appellee,  the  National  Mechanics'  Bank  of 
Baltimore.  The  American  Bonding  Company  as  surety  paid 
the  judgment  to  the  state,  and  then  filed  the  present  bill  to 
recover  $3,774.70  of  it  from  the  National  Mechanics'  Bank. 
The  bill  alleges  the  appointment  of  Vansant  as  clerk  on  the 
15th  of  November,  1895;  the  filing  by  him  of  an  official  bond 
with  the  bonding  company  as  sole  surety,  in  the  penalty  of 
$50,000,  and  the  retention  of  the  office  by  him  until  December 
I,  1897.  It  also  avers  that  he  on  or  about  November  18,  1895, 
at  the  solicitation  of  the  appellee  bank,  and  in  pursuance  of 
his  official  duties,  opened  an  account  with  it  in  the  name  of 
"James  M.  Vansant,  Clerk,"  in  which  he  from  time  to  time 
deposited  money  belonging  to  the  state  of  Maryland,  col- 
lected by  him  in  the  performance  of  his  official  duties,  and 
that  in  addition  he,  in  each  year,  opened  an  account  with  the 
same  bank  entitled  "James  M.  Vansant,  Clerk  Special,"  in 
which  he  deposited  the  license  fees  received  by  him  as  clerk, 
and  that  this  money  was  afterwards  transferred  by  him  to  the 
first-mentioned  account,  standing  in  his  name  as  "James  M. 
Vansant,  Clerk";  that  Vansant,  during  his  occupancy  of  the 
position  of  clerk,  also  kept  an  individual  and  personal 
account  in  said  bank  in  his  own  name.  The  bill  then  alleges 
that  the  bank,  well  knowing  that  the  moneys  deposited  in 
the  two  official  accounts  of  Vansant  as  clerk  belonging  to  the 
state  of  Maryland,  and  had  been  collected  by  him  in  the  per- 
formance of  his  official  duties,  allowed  and  paid  to  him  indi- 
vidually interest  at  about  the  rate  of  2  per  cent,  per  annum 
on  the  daily  balances  of  the  said  state  funds,  and  the  bill 
states  in  detail  the  amount  of  interest  so  allowed,  amounting 
in  all  to  $3,774.70,  with  the  respective  dates  of  the  several 
allowances.  It  is  alleged  that  the  said  payment  was  accom- 
plished by  the  bank's  crediting  the  interest  on  the  public 
funds  to  the  individual  account  of  Vansant,  and  permitting 
him  to  draw  it  out  on  his  individual  check,  and  misappro- 
priate it,  and  that  it  was  the  intention  of  the  bank  in  so  doing 
to  pay  such  interest  on  the  public  funds  to  him  for  his  own 
personal  use.  It  is  also  alleged  that  the  interest  was  so 
allowed  by  the  bank  in  pursuance  of  its  habit  of  dealing  with 
various  previous  clerks  of  the  same  court  who  had  deposited 
with  it  the  public  funds  under  their  charge.  It  is  then  alleged 
that  Vansant  failed  to  account  for  and  pay  over  to  the  state 
the  interest  so  allowed  to  him  on  the  public  moneys  by  the 
bank,  in  consequence  of  which  the  suit  was  brought  by 
the  state  against  the  bonding  company  as  his  surety,  and  the 
judgment  already  mentioned  was  recovered  against  it,  and 
that  it  satisfied  and  paid  the  same  to  the  state;  that  the  judg- 
ment was  thereupon,  according  to  law,  entered  to  the  use  of 
the  bonding-  company,  and  it  caused  execution  to  issue 
thereon,  which  was  returned  nulla  bona;  and  that  Vansant  is 
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insolvent.  The  bill  then  charges  that  the  bank,  by  knowingly- 
paying  to  Vansant  individually  interest  on  the  public  funds 
deposited  with  it  by  him,  participated  in  the  misapplication 
thus  accomplished  of  such  interest,  and  thereby  became  and 
was  responsible  to  the  state  of  Maryland  for  the  amount  of 
the  interest,  and  that  the  bonding  company,  by  the  payment 
of  the  judgment  recovered  against  it  for  the  entire  interest  so 
misappropriated,  was  subrogated  to  the  right  of  the  state 
against  the  bank,  and  is  now  entitled  to  recover  from  the 
latter  the  $3,774.70  interest  paid  by  it  which  forms  part  of 
the  amount  of  the  judgment. 

The  answer  admits  the  deposit  in  the  bank  of  the  public 
money  by  Vansant  to  his  credit  as  clerk  as  in  the  bill  alleged, 
and  the  payment  to  him  individually  of  the  several  sums  of 
money  in  the  bill  charged  and  at  the  times  therein  set  forth, 
and  also  the  recovery  of  the  judgment  by  the  state  against 
the  appellant  and  the  satisfaction  thereof  by  it.  It  denies, 
however,  that  the  money  was  paid  in  pursuance  of  any  agree- 
ment, but  asserts  that  it  was  "spontaneously  and 
gratuitously"  credited  to  Vansant's  personal  account.  The 
answer  then,  by  way  of  explanation  of  the  transaction,  asserts 
that  for  more  than  30  years  prior  to  the  institution  of  the 
suit  it  had  been  the  custom  of  the  banks,  including  the  appel- 
lee, in  which  the  clerk  of  the  court  of  common  pleas  deposited 
the  public  money  collected  by  him,  to  allow  to  the  clerk  mak- 
ing such  deposits  "a  sum  of  money  which  was  equivalent  to 
what  would  have  been  interest  at  the  rate  of  about  2  per  cent, 
per  annum"  thereon;  that  such  an  allowance  had  been  made 
to  Gray,  the  clerk  who  preceded  Vansant,  and  that  when  the 
latter  came  into  office  the  same  custom  had  been  followed  by 
the  appellee  with  him,  and  that  in  that  way  the  money  re- 
ferred to  in  the  bill  had  from  time  to  time  been  placed  to  his 
individual  account,  and  he  had  been  allowed  to  check  it  out 
for  his  own  use.  The  answer  asserts  that  such  custom  of 
dealing  with  the  said  clerks  by  the  banks  was  well  known  to, 
and  acquiesced  in  by,  the  state  and  its  officers,  and  also  by 
the  appellant  at  the  time  it  became  surety  upon  Vansant's 
bond,  and  that  by  reason  thereof  the  state  would  have  been 
estopped  from  making  an>  claim  against  the  appellee  for  the 
money  so  paid  by  it  to  Vansant,  and  that  the  appellant  is 
for  the  same  reason  estopped  from  asserting  the  claim  set  up 
by  it  in  the  present  suit. 

Charles  Hahn,  the  paying  teller  of  the  appellee,  testified  in 
the  court  below  that,  not  wishing  the  bank  to  lose  the  clerk's 
account,  he  called  to  see  Vansant  about  the  time  of  his 
appointment  to  the  clerkship,  but  did  not  find  him  in  his  office. 
He,  however,  saw  several  other  bank  men  in  the  office  for  the 
same  purpose  as  his  own;  whereupon  he,  in  order  "to  clinch 
the  matter,"  wrote  to   Vansant  as  follows:     "My  Dear  Van- 
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sant:  I  am  happy  to  congratulate  you  on  your  appointment, 
which  I  heard  this  morning  with  satisfaction.  I  called  to 
talk  with  you  as  to  the  'Clerk's  Account'  with  the  Mechanics' 
Bank,  where  you  now  have  it.  We  desire  the  cordial 
relation  to  continue,  and  you  may  ever  command  us  as  of  old. 
If  convenient,  we  would  be  pleased  to  have  you  call  at  bank, 
and  see  our  Mr.  Ramsey,  President  of  the  Bank.  Yours, 
Charles  Hahn,  Paying  Teller." 

John  B.  Ramsey,  the  president  of  the  bank,  testified  that 
he  had  no  recollection  of  Vansant's  having  seen  him  in  refer- 
ence to  the  allowance  of  the  2  per  cent,  on  the  amount  of 
public  money  to  be  kept  on  deposit  with  the  bank,  or  of  hav- 
ing made  any  agreement  on  the  subject;  but  he  frankly 
admitted  that  2  per  cent,  on  those  deposits  had  been  paid  by 
the  bank  to  Vansant  individually  in  return  for  the  use  of  the 
state  money,  and  said  that  it  had  been  done  "along  the  line 
of  the  custom." 

James  Bond,  the  president  of  the  appellant,  testified  that  he 
did  not  know  when  his  company  became  surety  on  Vansant's 
bond  that  interest  was  allowed  to  the  clerk  on  deposits  of 
state  money,  but  he  said  that  a  general  impression  or  under- 
standing prevailed  that  such  was  the  case;  as  he  expressed  it, 
"it  was  in  the  air." 

It  has  already  been  decided  by  us  in  Vansant  v.  State,  96 
Md.  no,  53  Atl.  711,  that  under  the  circumstances  appearing 
from  the  record  in  this  case  the  sums  of  money  thus  from 
time  to  time  paid  by  the  bank  to  Vansant  individually  were 
the  property  of  the  state,  and  that  it  was  his  duty  to  account 
to  the  state  for  them.  We  also  held  in  that  case  that  his 
failure  to  account  for  them  constituted  a  breach  of  his  official 
duty  for  which  the  surety  on  his  bond  was  liable,  and  affirmed 
the  judgment  which  the  state  had  obtained  against  the  surety 
for  the  damages  sustained  by  the  breach.  The  question  now 
to  be  determined  is  whether  the  surety  on  the  clerk's  bond, 
having  satisfied  the  state's  judgment,  is  entitled  to  be  put,  by 
way  of  subrogation,  in  the  place  of  the  state,  and  granted  a 
decree  against  the  Mechanics'  Bank,  the  present  appellee,  for 
the  $3,774.70  of  the  state's  money  which  it  paid  to  Vansant 
individually,  and  which  was  included  in  the  amount  of  the 
judgment. 

The  theory  of  the  appellant's  case  is  that  the  bank  so  aided 
and  participated  in  Vansant's  diversion  to  his  own  use  of  the 
interest  on  the  deposits  as  to  have  been  equally  guilty  with 
him  of  the  breach  of  duty  thereby  made,  which,  in  view  of 
his  relation  to  the  deposits,  amounted  to  a  breach  of  trust; 
that  under  those  circumstances  the  state  could  have  recovered 
from  the  bank  the  amount  of  the  diverted  interest,  and  that 
the  appellant,  having  as  surety  satisfied  to  the  state  the 
amount  of  its  loss,  is  entitled  to  be  subrogated  to  its  rights 
against  the  bank  in  the  premises. 
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As  we  said  in  Duckett  v.  Mechanics'  Bank,  86  Md.  403,  38 
Atl.  984.  39  L.  R.  A.  84,  63  Am.  St.  Rep.  513:  "There  can 
be  no  dispute  that,  as  a  general  principle,  all  persons  who 
knowingly  participate  or  aid  in  committing  a  breach  of  trust 
are  responsible  for  the  money,  and  may  be  compelled  to  re- 
place the  fund  which  they  have  been  instrumental  in  divert- 
ing. *  *  *  There  is  in  such  instances  no  primary  or 
secondary  liability  as  respects  the  parties  guilty  of  or  par- 
ticipating in  the  breach  of  trust,  because  all  are  equally 
amenable."  The  participation  by  the  bank  in  the  breach  of 
trust  in  that  case  consisted  in  permitting  the  trustee  to  deposit 
to  his  own  credit  a  check  drawn  to  the  order  of  its  cashier, 
containing  on  its  face  the  words,  "to  deposit  to  the  credit  of 
Henry  W.  Claggett,  trustee,"  and  then  to  draw  out  of  bank 
the  amount  of  the  credit  by  his  individual  checks.  The  trus- 
tee converted  the  money  to  his  own  use.  The  words  which 
we  have  quoted  as  appearing  on  the  check  were  held  to  have 
been  an  explicit  notice  to  the  bank  that  Claggett  was  not  the 
owner  of  the  money,  and  that  it  should  not  be  placed  to  his 
individual  credit,  and  to  have  thus  imparted  to  the  bank  the 
requisite  knowledge  to  affect  it  with  responsibility.  We  cited 
in  that  connection  the  cases  of  Bundy  v.  Monticello  Co.,  84 
Ind.  119,  and  Am.  Ex.  Bank  v.  Mining  Co,,  165  111.  109,  46 
N.  E.  202,  56  Am.  St.  Rep.  233. 

In  Vansant  v.  State,  96  Md.  no,  53  Atl.  711,  when  consider- 
ing the  very  transactions  now  before  us,  we  determined  that 
Vansant,  as  clerk,  "held  a  fiduciary  relation  to  the  state, 
although  not  a  technical  trustee,"  and  that,  although  he  did 
not  occupy  the  precise  relation  that  a  trustee  or  administrator 
does  to  his  cestui  que  trust,  his  position  was  one  of  that 
nature  in  respect  to  this  public  money  held  by  him,  and  that 
he  was  to  be  deemed  as  holding  it  in  trust  for  the  state.  We 
think  it  necessarily  follows  that  he  and  the  bank,  which  had 
undoubtedly  knowledge  of  the  state's  ownership  of  the  funds 
deposited  by  him  as  clerk,  should  be  held  liable,  in  dealing 
with  those  funds  and  with  the  sums  allowed  as  interest 
thereon,  or  as  a  return  for  their  use,  to  the  same  measure  of 
responsibility  that  was  applied  to  the  dealings  of  the  bank 
with  the  trust  fund  in  Duckett's  Case.  In  that  case  the  suc- 
cessor in  trust  of  the  trustee  who  had  converted  the  trust  fund 
to  his  own  use  was  allowed  to  recover  the  amount  of  the  con- 
verted fund  from  the  bank.  Upon  the  same  principles  the 
state  would  have  been  able  to  recover  from  the  present  appel- 
lee the  interest  on  public  money  which  Vansant  with  its  aid 
converted  to  his  use. 

It  remains  to  be  determined  whether  the  appellant,  having 
as  surety  paid  to  the  state  the  amount  of  its  money  thus  con- 
verted by  Vansant  to  his  own  use,  is  entitled  to  be  subrogated 
to  the  rights  of  the  state,  and  recover  from  the    appellee   the 
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$3,774-70  of  that  money  which  consisted  of  interest  paid  by 
it  to  him  on  the  state's  deposits.  The  general  equitable 
doctrine  of  subrogation,  by  which  a  surety  who  has  paid  the 
debt  of  his  principal  becomes  entitled  to  all  of  the  rights  of 
the  creditor  against  the  principal  debtor  and  to  the  benefit  of 
all  securities  for  the  debt  held  by  the  former  against  the 
latter,  is  universally  recognized.  We  are,  however,  in  this 
case  asked  to  go  a  step  further,  and  hold  that  under  such  cir- 
cumstances the  right  of  subrogation  is  not  restricted  to  the 
rights  and  remedies  to  which  the  creditor  was  entitled  against 
the  principal,  but  extends  to  his  rights  and  remedies  against 
other  persons  who  were  liable  for  the  debt  which  has  been 
satisfied  by  the  surety.  We  are  not  aware  that  this  court  has 
ever  been  called  upon  to  pass  on  that  precise  proposition, 
but  the  expressions  which  it  has  used  in  defining  the  right  of 
subrogation  are  broad  enough  to  include  the  principle  upon 
which  the  proposition  rests.  In  Orem  v.  Wrightson,  51  Md. 
34,  34  Am.  Rep.  286,  the  court  say  of  the  doctrine  of  subro- 
gation: "It  is  not  founded  on  contract,  but  has  its  origin  in 
a  sense  of  natural  justice.  So  soon  as  a  surety  pays  the 
debt  of  the  principal  debtor,  equity  subrogates  him  to  the 
place  of  the  creditor,  and  gives  him  every  right,  lien,  and 
security  to  which  the  creditor  could  have  resorted  for  the 
payment  of  his  debt."  In  Ghiselinv.  Fergusson,  4  Har.  &  J. 
522,  it  is  said  that,  if  a  surety  paying  the  debt  of  his  principal 
shall  be  considered  to  stand  in  the  place  of  the  creditor  "for 
any  one  purpose  to  answer  the  ends  of  justice,  the  court 
cannot  understand  why  he  may  not  be  so  considered  for  every 
purpose,  where  the  same  ends  are  in  view." 

That  the  doctrine  of  subrogation  does  go  to  the  extent  of 
giving  to  the  surety,  who  has  paid  the  debt  of  the  principal, 
the  benefit  of  the  rights  and  remedies  of  the  creditor  against 
all  persons  who  were  liable  for  the  debt,  is  both  asserted  by 
text-writers  and  sustained  by  the  authority  of  many  decided 
cases.  Baylies  on  Sureties  and  Guarantors,  p.  358;  Rooker 
V.  Benson,  83  Ind.  250;  McCormick's  Adm'r  v.  Irwin,  35  Pa. 
in;  Blake  v.  Traders'  Bank,  145  Mass.  13,  12  N.  E.  414. 
This  is  especially  held  to  be  true  of  the  sureties  of  a  fiduciary 
who  are  compelled  to  answer  for  his  breach  of  trust,  and  they 
have  repeatedly  been  subrogated  to  the  rights  and  remedies 
of  both  the  trustee  and  the  cestui  que  trust  against  the 
fiduciary  and  those  participating  in  the  wrongful  act. 
Sheldon  on  Subrogation,  §  89;  Am.  &  Eng.  Encyl.  of  Law, 
Vol.  24,  p.  216  et  seq.,  and  cases  there  cited;  Wilson  v. 
Doster,  42  N.  C.  231;  Edmunds  v,  Venable,  i  Patton  &  Heath, 
121;  Boone  Co.  Bank  v.  Byrum  (Ark.)  56  S.  W.  532;  Blake 
V.  Traders'  Nat.  Bank,  supra. 

The  facts  of  the  present  case,  in  our  opinion,  bring  it 
within  the  class  of  cases  last  referred  to.  and  we  think,  both 
upon  principle  and  authority,  the  appellant  should  be  subro- 
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gated  to  the  right  of  the  state  to  recover  from  the  appellee  as 
a  participant  in  Vansant's  breach  of  trust  in  receiving  to  his 
personal  credit  and  converting  to  his  own  use  the  $3,774.70 
allowed  to  him  by  the  appellee  in  return  for  the  use  of  the 
state's  money  deposited  to  his  credit  as  clerk  of  the  court  of 
common  pleas.  Without  the  aid  of  the  appellee,  the  $3,774.70 
never  would  have  been  deposited  to  his  individual  credit,  and 
could  not  have  been  drawn  out  by  his  individual  check.  Not 
only  was  the  first  step  in  the  diversion  of  this  mone} ,  which 
of  right  belonged  to  the  state,  taken  by  the  appellee  in  enter- 
ing it  to  Vansant's  credit,  but,  in  view  of  the  facts  surround- 
ing the  deposit  of  the  public  funds  with  the  appellee,  the 
letter  written  to  him  by  its  teller  amounted  to  a  virtual  invi- 
tation to  him  to  deposit  those  funds  with  it  for  a  consideration 
to  be  enjoyed  by  him  as  an  individual.  The  practice  and 
custom  of  the  appellee  and  other  banks  in  allowing  clerks  of 
court  interest  for  their  individual  use  on  deposits  of  public 
funds  set  up  in  the  answer  can  afford  no  defense  to  the  appel- 
lee. It  was  distinctly  held  in  Vansant  v.  State,  supra,  that 
such  custom  interposed  no  obstacle  to  a  recovery  by  the  state 
of  the  very  money  now  in  question  from  Vansant,  and  the 
same  principle  must  be  applied  to  the  present  suit  to  enforce, 
by  way  of  subrogation,  the  state's  right  to  recover  it  from  the 
appellee  as  a  participant  in  Vansant's  breach  of  trust. 

The  appellant,  being  subrogated  to  the  right  of  the  state  in 
respect  to  its  claim  against  the  appellee,  is  entitled  to  the 
benefit  of  every  right,  lien,  and  security  which  existed  in 
favor  of  the  state  in  reference  to  the  claim.  Among  these 
may  properly  be  classed  the  state's  exemption  from  the  run- 
ning of  limitations  against  it.  In  Orem  v.  Wrightson,  supra, 
it  was  held  that  a  surety  who  had  paid  the  debt  of  the  prin- 
cipal to  the  state  was  entitled  to  enjoy  by  subrogation  the 
right  of  priority  over  other  creditors  in  the  distribution  of  the 
assets  of  the  principal  debtor  which  would  have  existed  in 
favor  of  the  state  as  a  creditor  had  the  claim  been  asserted 
by  it.  The  reasoning  which  led  our  predecessors  to  the  con- 
clusion there  arrived  at  requires  us  to  hold  that  the  present 
appellant  is  entitled  to  stand  in  the  state's  position  in  refer- 
ence to  its  claim  against  the  appellee,  and  enjoy  its  exemp- 
tion from  the  operation  of  the  statute  of  limitations. 

For  the  reasons  stated  by  us,  the  decree  appealed  from 
must  be  reversed;  and,  as  it  is  apparent  that  the  appellant  is 
entitled  to  recover,  we  will  not  remand  the  case,  but  will 
enter  judgment  in  its  favor  for  the  principal  amount  of  its 
claim. 

Decree  reversed,  and    decree  entered    in  this  court  in  favor 
of  the   appellant    against   the   appellee   for   $3,774.70,    with 
interest  from  this  date,  and  costs  above  and  below. 
5  Bkg  Cas— 46 
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Pyle,  Sheriff,  v.  Brenneman. 

{Circuit  Court  of  Appeals,  Fourth  Circuit,  May  s,  1903.) 

[122  Fed.  Rep.  787.] 

Taxation — Bank  Deposit — Situs. 

A   deposit   in  a  bank  to  the  credit  of  the  depositor,  and  subject  to  his 
check,  is   a  debt,  and  not  property,  and  its  situs  for  the  purpose  of  taxa- 
tion is  in  the  state  of  the  depositor's  domicile. 
Same— Equity  Jurisdiction— Enjoining  Collection  of  Illegal  Tax. 

A  court  of  equity  has  jurisdiction  to  enjoin  the  collection  of  an  illegal 
tax  where  the  person  against  whom  it  is  assessed  has  no  adequate  rem- 
edy at  law,  as  under  the  laws  of  West  Virginia,  where  he  is  compelled 
to  submit  to  the  decision  of  a  special  tribunal,  whose  decisions  are  not 
subject  to  judicial  review,  and  where,  if  he  pays  the  tax  under  protest, 
it  can  only  be  recovered  back  by  separate  actions  against  each  of  the 
municipalities  among  whom  it  is  distributed,  and  as  to  so  much  as  is 
collected  for  state  purposes  he  would  be  without  remedy. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia. 

This  is  a  bill  in  equity  brought  by  the  appellee,  Louis  A. 
Brenneman,  against  Stephen  G.  Pyle,  sheriff  of  Tyler  county, 
W.  Va.,  to  restrain  the  collection  of  certain  taxes  assessed 
against  Brenneman  by  the  authorities  of  said  county,  and 
which  were  sought  to  be  collected  by  the  appellant  as  sheriff. 
For  the  year  beginning  April  i,  1900,  Brenneman  was  arbi- 
trarily assessed  upon  the  personal  property  books  of  Tyler 
county,  W.  Va.,  for  taxes  upon  the  sum  of  $250,000,  alleged 
to  be  on  deposit  to  his  credit  in  the  Farmers'  &  Producers' 
National  Bank  and  the  First  National  Bank  of  Sistersville, 
both  in  the  town  of  Sistersville,  in  Tyler  county.  The  total 
amount  of  tax  assessed  against  Brenneman  on  the  said 
deposits,  and  sought  to  be  collected  from  him,  is  $5,626;  and 
there  was  a  further  tax  of  $115.32  on  land  in  Sistersville 
valued  at  $5,125  included  in  the  said  assessment.  The 
appellant,  Pyle,  had  the  tax  bill  in  hand  for  collection,  and 
was  proceeding,  by  process  of  garnishment,  to  compel  the 
banks  named  to  pay  to  him  the  amount  of  said  taxes;  and 
thereupon,  on  the  12th  of  April,  1901,  Brenneman  filed  his 
bill  of  complaint  in  the  circuit  court  of  the  United  States  for 
the  Northern  District  of  West  Virginia,  praying  for  injunc- 
tion. In  substance,  the  bill  of  complaint  sets  forth  that  on 
the  ist  of  April,  1900,  the  beginning  of  the  taxing  year  under 
the  laws  of  the  state  of  West  Virginia,  Brenneman  was  not  a 
citizen  of  the  said  state,  but  was  a  citizen  and  resident  of  the 
state  of  Pennsylvania,    and    that   the    money   which    he    had 
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deposited  in  the  two  banks  named,  subject  to  his  check,  was 
not  taxable  in  West  Virginia;  that  he  did  not  have  the  sum 
of  $250,000  on  deposit  in  the  banks  at  the  time,  but  that  he 
did  have  deposited  to  his  credit  and  subject  to  his  check  in 
the  Farmers'  &  Producers'  National  Bank  the  sum  of 
$105,514.13,  and  in  the  First  National  Bank  of  Sistersville 
$1,206.97,  making  together  the  sum  of  $106,721. 10.  The  bill 
further  alleges,  in  substance,  that  the  said  assessment  was  not 
made  upon  property  returned  by  the  complainant  for  taxa- 
tion, but  was  made  arbitrarily,  without  the  consent  of 
complainant,  and  without  warrant  of  law.  The  bill  of  com- 
plaint was  subsequently  amended,  and  demurrers  were  filed, 
which  were  overruled;  and  on  the  27th  of  February,  1902, 
Pyle  filed  an  answer,  in  which  he  states  that  previous  to  the 
19th  of  March,  1900,  complainant  had  been  a  resident,  for 
several  years,  of  Tyler  county,  W.  Va.,  and  denies  that  on 
the  19th  of  March,  1900,  he  removed  from  the  state  of  West 
Virginia  to  the  state  of  Pennsylvania,  with  the  intention  of 
becoming  a  citizen  of  the  latter  state.  The  answer  admits 
that  Brenneman  was  assessed  for  the  year  beginning  April 
I,  1900,  upon  the  personal  property  books  of  Tyler  county, 
for  the  sum  of  $250,000  personal  property,  and  for  the  sum  of 
$5, 125  on  land  in  Sistersville ;  the  aggregate  amount  of  the  tax 
on  both  being  $5,741.32.  The  answer  denies  the  illegality  of 
the  assessment,  and  avers  that  the  property  was  subject  to 
taxation,  and  that  the  tax  is  legal.  In  the  testimony  it  is 
shown  that  the  amount  of  money  which  Brenneman  had  on 
deposit  in  the  two  banks  in  Sistersville  was  as  stated  by  him, 
and  that  the  two  amounts  named  stood  to  his  credit  in  the 
banks  the  ist  of  April,  1900,  subject  to  his  check.  Brenne- 
man himself  testified  that  on  the  19th  of  March,  1900,  he  re- 
moved from  West  Virginia  to  Pennsylvania,  and  established 
a  domicile  there,  and  has  since  been  a  citizen  and  resident  of 
that  state.  There  was  some  other  evidence  to  corroborate 
this  testimony,  and  none  to  contradict  it.  The  Circuit  Court 
granted  the  prayer  of  complainant,  and  entered  a  decree  for 
injunction,  and  Pyle  appealed  to  this  court. 

W.  N.  Miller,  for  appellant. 

T.  P.  Jacobs,  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  PURNELL  and  BOYD, 
District  Judges. 

BOYD,  District  Judge  (after  stating  the  facts).  It  was 
admitted  that  this  assessment  was  made  by  the  authorities  of 
Tyler  county  arbitrarily  and  without  the  consent  of  the  com- 
plainant, and  he  has  therefore  waived  no  legal  right  to  con- 
test it.     There  was  nothing  in  the  evidence  taken  in  the  case 
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to  controvert  the  testimony  of  Brenneman  that  he  was  on  the 
ist  of  April,  1900,  a  citizen  and  resident  of  the  state  of  Penn- 
sylvania. Upon  his  examination  he  stated  that  prior  to  that 
time  he  had  sold  out  his  oil  property  in  West  Virginia,  had 
shipped  part  of  his  personal  effects,  and  on  the  19th  of  March, 
1900,  had  abandoned  his  residence  in  Tyler  county,  W.  Va., 
and  had  become  a  citizen  and  resident  of  Pennsylvania; 
residing  a  while  at  Titusville,  and  latterly  at  Pittsburg.  Other 
testimony  and  circumstances  were  corroboratory  of  this  state- 
ment. The  judge  in  circuit  was  therefore,  in  our  opinion, 
fully  warranted  in  treating  the  nonresidence  of  the  complain- 
ant as  a  fact  established.  The  principles  of  law  relating  to 
domicile  are  well  settled,  that,  when  one  domicile  is  definitely 
abandoned  and  another  selected,  the  change  takes  place. 
The  length  of  time  intervening  is  not  material.  "A  change 
of  domicile  is  consummated  when  one  leaves  the  state  where 
he  has  hitherto  resided,  avowing  his  intention  not  to  return, 
and  enters  another  state,  intending  to  permanently  settle 
there."  Bradley  v,  Lowry,  Speer,  Eq.  i,  39  Am.  Dec.  142. 
This  is  an  elementary  principle,  and  authorities  in  support  of 
it  are  so  numerous  and  harmonious  that  it  is  not  deemed 
necessary  to  cite  them  here.  This  question  being  eliminated, 
it  only  remains  to  be  considered  whether  or  not  Brenneman's 
deposits,  subject  to  his  check,  in  the  banks  at  Sistersville,  in 
Tyler  county,  are  liable  to  personal  property  tax  under  the 
laws  of  the  state  of  West  Virginia,  and  whether  the  powers  of 
a  court  of  equity  can  properly  be  invoked,  under  the  circum- 
stances of  the  case,  for  his  relief. 

In  dealing  with  the  first  question,  it  is  necessary  to 
determine  the  character  of  the  property  upon  which  the 
assessment  is  based.  Is  it  tangible,  personal  property,  of 
concrete  form,  such  as  to  be  taxable  wherever  found,  or  is  it 
a  credit — a  debt  due  by  the  banks  to  the  depositor — which  has 
its  situs  at  the  domicile  of  the  creditor.?  A  deposit  in  bank 
to  the  credit  of  the  depositor,  and  subject  to  his  check,  is  not 
a  bailment.  It  is  a  loan.  The  depositor  does  not  retain  a 
property  in  any  particular  funds,  but  the  money  which  he 
deposits  goes  into  the  funds  of  the  bank.  The  bank  owes 
him  the  amount,  and  the  relation  of  debtor  and  creditor  is 
created  by  the  transaction.  Morse  on  Banks  &  Banking,  vol. 
I,  §  289;  Am.  &  Eng.  Enc.  Law,  vol.  2,  p.  93.  This  is  the 
law  as  it  is  declared  by  both  the  federal  and  the  state  courts 
in  this  country,  and  in  obedience  to  it  we  hold  that  the 
deposits  of  Brenneman  in  the  banks  of  Sistersville  are  debts 
due  him  by  the  banks,  and  that  the  situs  of  the  property  is 
the  domicile  of  the  creditor.  "It  is  undoubtedly  true  that 
the  actual  situs  of  personal  property  which  has  a  visii)le  and 
tangible  existence,  and  not  the  domicile  of  its  owner,  will  in 
many  cases  determine   the   state    in    which    it  may  be  taxed. 
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*  *  *  But  other  personal  property,  consisting  of  mortgages 
and  debts  generally,  has  no  situs  independent  of  the  domicile 
of  the  owner.  *  *  *"  Case  of  the  Taxation  of  Foreign- 
Held  Bonds,  IS  Wall.  300,  21  L.  Ed.  179.  "The  general  rule 
is  that  debts  follow  the  person  of  the  creditor,  and  are  to  be 
taxed  at  his  domicile."  Am.  &  Eng.  Enc.  Law,  vol.  25,  p. 
146.  "A  nonresident  creditor  of  a  state  cannot  be  said  to  be, 
in  virtue  of  a  debt  which  a  resident  owes  him,  owner  of  prop- 
erty within  its  limits.  The  credit  is  not  within  the  state's 
jurisdiction,  and  no  value  to  the  debtor,  and  is  not  property 
within  the  state,  but  property  of  the  creditor,  taxable  at  his 
place  of  residence."  Liverpool  &  London  &  Globe  Insur- 
ance Co.  V.  Board  of  Assessors  (La.)  11  South.  91,  16  L.  R. 
A.  56.  "For  the  purposes  of  taxation  a  debt  has  its  situs  at 
the  residence  of  the  creditor,  and  may  be  taxed  there." 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  25  L.  Ed.  558.  "Debts 
are  not  property.  A  nonresident  creditor  of  a  city  cannot  be 
said  to  be,  by  virtue  of  a  debt  which  it  owes  him,  a  holder  of 
property  within  its  limits."  Murray  v.  Charleston,  96  U.  S. 
432,  24  L.  Ed.  760. 

Diverse  citizenship  and  the  amount  involved  in  this  case 
give  the  Circuit  Court  of  the  United  States  jurisdiction. 
This  being  so,  is  it  the  province  of  the  court,  sitting  as  a 
court  of  equity,  to  entertain  complainant's  bill,  and  grant 
the  relief  prayed  for.^  It  is  true  that  a  court  of  equity  will 
nor  interfere  to  restrain  the  collection  of  taxes,  ordinarily,  on 
the  ground  that  the  tax  is  erroneous  or  illegal.  This  rule  is 
based  upon  the  reasonable  ground  that  the  exercise  of  such 
powers  by  the  courts  of  equity  may  result  in  stopping  the  col- 
lection of  taxes,  to  the  extent  of  destroying  the  means  of 
carrying  on  the  government;  but  there  are  exceptions  where 
there  are  special  circumstances  bringing  the  case  under  some 
recognized  head  of  equity  jurisdiction,  such  as  that  the  en- 
forcement of  the  tax  would  lead  to  a  multiplicity  of  suits  or 
produce  irreparable  injury,  or  where  there  is  not  a  full,  com- 
plete, and  adequate  remedy  at  law.  The  statute  of  West 
Virginia  provides  that  any  person  claiming  to  be  aggrieved 
by  an  assessment  on  property  for  taxes  may  apply  for  relief 
to  the  court  of  the  county  in  which  the  assessment  is  made, 
and,  if  the  county  court  refuse  to  make  the  correction  asked 
for,  the  applicant  may  have  the  evidence  taken  thereon 
certified  by  the  county  court,  and  an  appeal  may  be  taken, 
as  in  other  cases,  from  the  order  of  refusal,  to  the  circuit 
court  of  the  county.  The  Supreme  Court  of  West  Virginia, 
in  the  case  of  P.,  C.  &  St.  L.  Ry.  Co.  v.  The  Board  of  Pub- 
lic Works,  28  W.  Va.  264,  has  interpreted  the  meaning  of  the 
appeal  provided  for  as  above  stated,  and    has    said: 

"Under  our  Constitution  the  Supreme  Court  of  Appeals  of 
the    state   has   no    power   to   review,  by    writ    of    error    or 


726  DEPOSITS  [vol  V 

Pyle,  Sheriff,  v.  Brenneman 

appeal,  the  decisions  or  orders  of  the  inferior  tribunals, 
officers,  or  parties  as  to  matters  which  are  simply  adminis- 
trative, executive,  or  legislative,  and  not  strictly  judicial, 
in  their  nature,  except  where  such  power  may  be  especially 
conferred    by  the  Constitution." 

And  further  in  the   same  case  it  is  held  that: 

"These  authorities  establish  beyond  the  propriety  of  con- 
troversy that  the  action  and  decision  of  a  designated  officer 
or  board,  whether  the  sam.e  be  a  court  or  other  body,  in  re- 
viewing and  correcting  an  assessment  of  corporate  or  other 
property  for  taxation,  are  no  more  judicial  acts  than  the  acts 
of  the  officer  or  authority  making  the  original  assessment. 
They  also  show  that  the  decision  or  finding  of  such  officer  or 
board,  even  if  the  same  be  a  court  or  other  judicial  tribunal, 
is  not  such  a  judicial  act  or  judgment  as  can  be  reviewed  by  a 
supreme  or  appellate  court  possessing  judicial  powers  only, 
although  the  statute  may  in  express  terms  authorize  such 
appellate  court  to  review  such  finding  or  judgment." 

It  will  thus  be  seen  that  under  the  law  of  the  state  there  is 
no  right  of  appeal  to  the  highest  court  in  a  proceeding  to  im- 
peach a  tax  assessment  for  error  or  illegality,  and  if  the  peti- 
tion of  a  claimant  is  denied  by  the  county  court,  and  this 
action  is  alarmed  by  the  circuit  court,  there  appears  to  be  no 
further  remedy  in  the  courts  of   law  of  the  state. 

At  the  time  this  bill  was  filed,  the  sheriff,  as  tax  collector, 
was  proceeding  by  garnishment  to  compel  the  banks  in  which 
Brenneman's  deposits  were  placed  to  pay  the  amount  of  the 
tax;  and,  but  for  the  injunction,  he  would  have  undoubtedly 
proceeded  to  make  the  collection.  In  case  the  taxes  had 
been  actually  collected  from  the  funds  in  the  banks,  or  if,  in 
order  to  stop  the  garnishment  proceedings,  the  complainant 
had  paid  the  same  under  protest,  what  would  have  been  his 
remedy  to  right  the  wrong  in  collecting  from  him  this  illegal 
tax.''  He  would  have  had  none,  except  to  sue  for  its  recovery. 
This  brings  us  to  the  consideration  of  the  question  as  to  how 
and  against  whom  he  could  have  brought  his  suit  for  re- 
covery. By  examination,  we  find  that  the  assessment  con- 
tains items  of  taxation  as  follows:  For  state  purposes,  $625; 
for  state  free  school  purposes  $251;  levy  for  the  county 
of  Tyler,  $1,250;  and,  under  the  head  of  district  levy, 
for  teaching,  $1,125;  for  building,  $625;  for  sinking  fund, 
$500;  for  interest  on  bonds,  $500;  and  for  the  extension 
of  the  terms  of  schools  in  Sistersville,  $750,  Now,  here 
are  eight  different  levies,  for  as  many  different  purposes, 
two  of  which  go  to  the  state  of  West  Virginia,  one  to 
the  county  of  Tyler,  four  to  the  district  in  which  the 
levy  is  made,  and  one  to  Sistersville.  This  condition  would 
necessarily  have  involved  a  diversity  of  litigation,  and  possi- 
bly  the  bringing  of  a  number    of   different   suits   to   recover 
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back  the  money  which  had  been  collected  from  him  improp- 
erly. In  an  effort  to  recover  back  his  money,  Brenneman,  in 
the  outset,  would  be  confronted  by  the  law  which  forbids  a 
suit  against  the  state;  and  the  taxes  collected  for  state  pur- 
poses, and  which  had  gone  into  the  state  treasury,  would  have 
been  beyond  his  reach,  and  as  to  this  much  of  his  money, 
at  least,  he  would  have  been  divested  of  the  same  by  virtue  of 
an  illegal  assessment,  without  a  remedy  under  the  law.  The 
exhibition  of  the  taxbooks  shows  nothing  erroneous,  and 
Brenneman  is  compelled  to  resort  to  other  proof  to  show  that 
the  assessment  is  illegal.  For  this  reason,  therefore,  this  is 
a  case  coming  within  equity  jurisdiction.  "When  illegality 
or  vital  defect  in  a  tax  does  not  appear  on  the  face  of  the  rec- 
ord, courts  of  equity  regard  the  case  as  coming  within  their 
jurisdiction."  Ogden  City  v.  Armstrong,  i68  U.  S.  224,  18 
Sup.  Ct.  98,  42  L.  Ed.  444. 

From  the  facts  in  this  case,  and  applying  the  law  as  we 
understand  it,  we  hold  that  the  Circuit  Court  of  the  United 
States  had  equity  jurisdiction  of  the  subject-matter  and  of  the 
parties.  We  think  that  the  circumstances  bring  the  case 
under  a  well-recognized  head  of  equity  jurisdiction,  and  that 
the  injunction  restraining  the  collection  of  the  tax  upon  the 
personal  property  assessment  against  Brenneman  was  prop- 
erly issued. 

We  observed  that  there  was  included  in  the  injunction  the 
tax  of  $11 5. 32  upon  a  lot  of  land  located  in  Sistersville,  valued 
at  $5,125.  This  was,  no  doubt,  an  oversight.  This  prop- 
erty is  taxable  in  Tyler  county  at  its  assessed  value,  and  the 
injunction  should  be  modified  in  this  respect.  The  case  is 
therefore  remanded  to  the  Circuit  Court  for  the  Northern  Dis- 
trict of  West  Virginia,  and,  with  the  modification  above  in- 
dicated, the  judgment  of  the  said  court  is  affirmed. 
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Little's  Adm'r  v.  City  Nat.  Bank  of  Fulton. 

{Court  of  Appeals  of  Kentucky,  May  22,  igoj.) 
[74  S.  W.  Rep.  699.1 

Banks— Deposits— Set-Off— Debts  of  Depositor.* 

Where  decedent  had  money  on  deposit  in  a  bank  at  the  time  of  his, 
death,  and  the  bank  held  a  note  against  him  for  a  less  amount,  which 
matured  the  day  after  hib  death,  it  was  entitled  to  set  off  the  amount  of 
the  note  against  the  deposit,  and  pay  the  decedent's  administrator  the 
difference. 

Appeal  from  Circuit  Court,  Fulton  County. 

"To  be  officially  reported." 

Action  by  C.  H.  Little's  administrator  against  the  City 
National  Bank  of  Fulton.  Judgment  dismissing  the  action, 
and  plaintiff  appeals.     Affirmed. 

R.  B.  Flatt,  for  appellant. 

Gus  &  Ed.  Thomas,  for  appellee. 

HOBSON,  J.  C.  H.  Little  died  a  resident  of  Fulton 
county  on  April  i,  1900.  At  the  time  of  his  death  he  had  on 
deposit  in  his  own  name  in  the  Citizens'  Bank  of  Fulton, 
Ky.,  $547.68;  and  the  bank  held  a  note  against  him  for  $350, 
on  which  J.  C.  Bennett  and  William  Brown  were  sureties, 
which  matured  on  April  2d,  or  the  day  after  his  death.  The 
bank  paid  to  his  administrator  $197.68,  the  balance  of  the 
deposit  over  and  above  the  amount  of  the  note,  but  declined 
to  pay  the  remainder  of  the  amount;  insisting  upon  its  right 
to  offset  the  note  against  it.  The  administrator  then  filed  this 
suit  against  the  bank,  and,  the  court  having  dismissed  the 
action,  he  appeals. 

The  right  of  a  bank  to  apply  a  deposit  to  the  extinguish- 
ment of  the  depositor's  indebtedness  grows  out  of  the  doctrine 
that  the  relationship  between  the  bank  and  the  depositor  is 
that  of  debtor  and  creditor.  "The  bank  holds  a  lien  upon  the 
deposits  in  its  hands  to  secure  the  repayment  of  the  de- 
positor's indebtedness,  and  may  enforce  that  lien  as  the 
debts  mature  by  applying  the  debtor's  deposits  upon  them, 
thus  setting  the  two  off  against  each  other."  3  Am.  &  Eng. 
Ency.  of  Law,  835.  In  Masonic  Savings  Bank  v.  Bangs' 
Adm'r,  8  Ky.  Law  Rep.  16,  this  court  said  that  the  right  of  a 
bank  to  this  lien  is  recognized  by  all  the  elementary  books 
on  the  subject,  and  by  an  unbroken  line  of  American 
decisions.  In  Kentucky  Flour  Company's  Assignee  v.  Mer- 
chants' National  Bank,  90  Ky.  225,  13  S.  W.  gin,  9  L.  R.  A. 
108,  an  insolvent  debtor,  who  was  indebted  to  the  bank   with 

*See  Dyer  v.  Sebrell  (Cal.),  4  Bank.  Cas.  414. 
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which  he  had  money  on  deposit,  made  an  assignment  before 
the  debt  of  the  bank  had  matured.  It  was  held  that  the  bank, 
although  its  debt  had  not  matured,  might  offset  its  debt  against 
the  deposit,  as  being  between  it  and  the  assignee.  The 
case  here  is  much  stronger  in  behalf  of  the  bank,  for  its  debt 
had  matured  before  there  was  administration  on  the  estate 
of  the  decedent,  or  any  demand  made  of  it  for  the  deposit; 
and  when  the  suit  was  brought  it  had  an  existing  demand, 
which  it  could  plead  as  a  set-off.  In  Ford's  Adm'r  v.  Thorn- 
ton, 3  Leigh,  695.  a  debtor  died  before  the  note  fell  due.  His 
estate  proved  to  be  insolvent.  The  bank  at  the  time  of  his 
death  had  money  of  his  on  deposit,  and  it  was  held  that  the 
bank  was  entitled  to  apply  the  deposit  to  the  payment  of  the 
note.  In  Knecht  v.  United  States  Savings  Institute,  2  Mo. 
App.  563,  a  bank  held  a  note  against  a  depositor,  who  died 
insolvent  before  the  note  matured.  The  note  was  for  more 
than  the  amount  of  the  deposit.  A  balance  was  struck  be- 
tween the  two  demands,  and  the  bank  was  allowed  to  prove 
up  the  remainder  of  its  claim  against  the  estate.  In  Mathew- 
son  V.  Strafford  Bank,  45  N,  H.  108,  on  substantially  the  same 
facts,  the  executor  sued  to  recover  the  testator's  deposit;  and 
the  bank  was  allowed  to  set  off  its  note  against  the  testator, 
although  it  had  not  matured  at  his  death,  and  the  estate  was 
insolvent.  So,  in  Camden  National  Bank  v.  Green,  45  N.  J. 
Eq.  546,  17  Atl.  689,  the  testator  having  died,  leaving  a 
balance  to  his  credit  in  the  bank,  which  he  willed  to  his  wife, 
and  she  having  had  it  transferred  to  her  own  account,  the 
€state  proving  insolvent,  and  the  note  held  by  the  bank 
against  the  testator  having  matured,  the  bank  was  held 
entitled  to  set  off  the  deposit  against  the  note;  no  rights  of 
third  persons  having  intervened.  To  the  same  effect,  see  i 
Morse  on  Banking,  §  329,  and  cases  cited  (last  edition).  A 
contrary  rule  is  laid  down  in  Pennsylvania  where  the  estate 
is  insolvent,  but  where  the  estate  is  solvent  the  same  rule  is 
followed,  as  above  indicated.  Bosler's  Adm'rs  v.  Exchange 
Bank,  4  Pa.  32,  45  Am.  Dec.  665.  But  this  ruling  is  in  con- 
flict with  the  current  of  authority  and  the  principles  estab- 
lished in  this  state.  With  us,  insolvency  is  a  well-settled 
ground  for  equitable  set-off,  and  where  a  decedent  owes  a 
debt,  and  has  a  claim  coming  to  him  from  the  same  person, 
the  rule  is  that  the  claims  will  be  offset,  although  the  estate 
is  insolvent,  on  the  ground  that  only  the  balance  is  really  due 
irom  one  party  to  the  other.  Newman  on  Pleadings,  595- 
598;  Ely  V.  Com.,  35  Ky.  398.  The  rule,  also,  is  that  if  a 
bank,  after  the  note  matures,  suffers  the  debtor  to  check  out 
his  deposit,  and  he  then  becomes  insolvent,  the  surety  in  the 
note  will  be  discharged.  Pursifull  v.  Pineville  Banking  Co., 
97  Ky.  154,  30  S.  W.  203,  53  Am.  St.  Rep.  409. 
Judgment  affirmed. 
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Leech  v.  First  Nat.  Bank  of  Maryville. 

[Court  of  Appeals  at  Kansas  City,  May  ir,  igoj.) 

[74  S.  W.  Rep.  416.] 

Deposit    for  Another  to     Carry     on     Illegal     Business — Acceptance — 
Presumption. 

A  customer  of  an  ag'ent  who  conducted  a  "bucket  shop"  in  violation 
of  Rev.  St.  1899,  -^  2221-2225,  put  up  "margins,"  which  were  deposited 
by  the  one  who  conducted  the  "bucket  shop"  in  a  bank  to  the  credit  of 
his  principal  :  he'd,  that  it  would  not  be  presumed  that  the  principal 
had  ever  accepted  the  deposit,  since  it  would  not  be  presumed  that  he 
participated  in  the  unlawful  act  of  his  agent. 
Same — Acceptance. 

Suit  against  a  bank  by  an  assignee  for  creditors  for  moneys  deposited 
by  a  third  person  to  the  credit  of  his  assignor  is  not  an  acceptance  by 
the  assignor  of  the  benefit  of  such  deposit. 
Same — Same — Ownership — Presumption. 

The  mere  deposit  of  money  in  a  bank  to  the  credit  of  another  does  not 
show  ownership  in  the  latter,  in  the  absence  of  any   showing  of  accept- 
ance or  presumption  thereof. 
Same^ — Ownership — Evidence. 

Where  money  was  deposited  in  a  bank  to  the  credit  of  another,  a 
letter  written  by  the  bank  to  the  assignee  for  creditors  of  the  one  to 
whose  credit  the  deposit  was  made,  stating  that  such  person  had  funds 
in  the  bank,  was  not  evidence  that  such  person  owned  the  funds,  in  an 
action  by  his  assignee  against  the   bank. 

Appeal  from  Circuit  Court,  Nodaway  County;  Gallatin 
Craig,  Judge. 

Action  by  A.  D.  Leech,  as  assignee  of  the  Traders'  Grain 
Company,  against  the  First  National  Bank  of  Maryville. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

E.  A.  Vinsonhaler  and   Gilmore   &  Brown,  for   appellant. 
W.  C.  Ellison  and  J.  S.  Shinabargar,  for  respondent. 

ELLISON,  J.  Plaintiff  is  the  assignee  of  the  Traders* 
Grain  Company,  a  corporation  located  at  Kansas  City.,  Mo.» 
and  as  such  brought  this  action  against  the  defendant  bank 
for  $1,015.77,  alleged  to  have  been  deposited  by  the  grain 
company  before  the  assignment,  and  to  have  been  in  the 
hands  of  the  bank  as  a  deposit  at  the  time  of  the  assignment. 
The  trial  was  had  without  the  aid  of  a  jury,  and  the  court 
found  the  fact  to  be  that  the  grain  company  did  not  own  the 
deposit,  and  declared  the  assignee  could  not  recover.  Judg- 
ment being  thereupon  rendered  for  defendant,  plaintiff  duly 
appealed. 
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Plaintiff's  contention  is  that  the  court's  finding  is  not 
justified  by  the  evidence  in  the  record.  It  appears  that  plain- 
tiff had  an  agent  named  Flemming  located  at  St.  Joseph,  Mo., 
who  had  supervision  and  charge  of  the  company's  business 
in  that  part  of  the  state.  This  agent  had  an  agent  at  Mary- 
ville, Mo.,  named  Evans,  who  conducted  a  business  in  the 
name  of  the  company  in  that  vicinity,  and  reported  directly 
to  Flemming.  There  was  evidence  amply  sufficient  to  justify 
the  court  in  finding  that  Evans  did  not  confine  himself  to 
legitimate  dealings,  but  did  an  unlawful  business  in  the  com- 
pany's name;  that  is,  he  conducted  what  is  commonly  called 
a  "bucket  shop  business"  in  grain  and  stocks,  contrary  to  the 
statutes  of  this  state  (sections  2221-2225,  Rev.  St.  1899). 
One  Lee  was  a  customer  of  Evans  at  Maryville  in  the  unlaw- 
ful business,  and  put  up  with  him  what  is  known  as  "mar- 
gins" to  secure  him  against  loss  in  the  deals.  These  sums 
were  deposited  by  Evans  in  the  defendant  bank  in  the  com- 
pany's name,  the  understanding  with  the  bank  being  that 
they  were  only  to  be  checked  out  by  Flemming  at  St.  Joseph. 
There  is  no  evidence  that  the  company  ever  authorized  Evans' 
unlawful  transaction,  or  that  it  ever  knew  of  the  deposit  in 
controversy,  or  made  any  claim  thereto  prior  to  the  assign- 
ment. In  this  state  of  the  record  the  contention  is  that  it  is 
to  be  presumed  the  grain  company  accepted  or  recognized 
the  deposit,  and  that  it  therefore  passed  to  plaintiff's  assignee 
under  the  general  terms  of  the  deed  of  assignment.  Ordi- 
narily, a  deposit  of  money  by  a  third  person  to  the  credit  of 
another,  being  for  his  benefit,  will  be  presumed  to  have  been 
accepted  by  him.  But  this  is  only  true  of  a  lawful  trans- 
action. It  is  not  true  where  the  presumption  would  establish 
an  unlawful  act,  or  participation  in  an  unlawful  act;  for  the 
primary  presumption  is  always  in  favor  of  innocence.  In 
conflicting  presumptions  the  latter  always  prevails.  All 
other  presumptions,  merely  as  such,  give  way  to  the  pre- 
sumption of  innocence.  Thus,  though  things  once  shown  to 
exist  are  presumed  to  continue,  yet  if  their  continuance 
would  develop  a  crime,  the  presumption  would  cease,  and  be 
succeeded  by  one  of  innocence.  Thus,  if  it  be  shown  that  a 
man  and  woman  were  married,  and  lived  together  as 
husband  and  wife,  and  one  of  them  is  shown  to  have  after- 
wards married  another  person,  on  a  trial  for  bigamy  the  pre- 
sumption of  innocence  will  overcome  the  presumption  of  the 
continuance  of  the  former  marriage,  and  it  will  be  assumed, 
in  lack  of  other  evidence,  that  the  first  marriage  was  in  some 
way  dissolved.  The  cases  on  this  head  are  discussed  in 
Waddingham  v.  Waddingham,  21  Mo.  App.  628-631.  And  an 
apt  illustration  of  the  power  of  the  presumption  of  innocence 
to  overcome  other  presumptions  is  found  in  Klein  v. 
Landman,    29   Mo.    259.     It    is,     however,     said     by     plain- 
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tiff  that  the  mere  bringing  of  this  action  is  an  accept- 
ance of  the  deposit.  But  this  institution  of  this  action  is  not 
the  act  of  the  grain  company.  It  is  an  act  of  the  plaintiff 
himself  after  the  company's  decease,  and  necessarily  cannot 
be  its  act.  We  are  therefore  satisfied  that,  if  plaintiff's  claim 
or  title  to  the  deposit  depends  upon  a  presumption  that  the 
grain  company  accepted  it,  his  case  must  fail. 

The  further  question,  therefore,  is,  did  the  deposit  in  fact, 
aside  from  any  presumption,  belong  to  the  grain  company? 
The  only  evidence  that  it  did  belong  to  the  company  is  that 
it  was  deposited  by  Evans  in  the  company's  name.  But 
the  mere  deposit  of  money  in  a  bank  by  a  third  person  to  the 
credit  of  another  does  not  show  ownership  in  the  latter  in  the 
absence  of  a  showing  of  acceptance,  or  a  presumption  of 
acceptance.  Branch  v.  Dawson,  36  Minn.  193,  30  N.  W.  545. 
Counsel  claim  that  defendant  admitted  in  writing  that  the 
company  owned  the  deposit.  This  claim  is  based  on  a  letter 
written  by  defendant's  president  to  plaintiff  a  few  days  after 
his  appointment  as  assignee,  in  which  the  president  returned 
plaintiff's  draft  for  the  deposit  unpaid,  and  in  which  he 
stated  that:  "The  Traders'  Grain  Company  have  no  funds 
in  this  bank.  It  did  have  $1,015.77,  but  at  the  time  your 
notice  was  received  it  was  indebted  to  us,  so  we  charged  off 
the  account."  That  was  merely  the  statement  of  defendant, 
based  on  the  appearance  of  the  matter  on  its  books.  So  far 
as  the  books  disclosed  anything,  they  showed  the  account  of 
deposit  to  be  that  of  the  grain  company.  But  the  appearance 
of  defendant's  books  could  not  show  an  acceptance  of  the 
deposit  by  the  grain  compan3^  That  was  a  condition  or 
appearance  brought  about  by  the  act  of  Evans  in  so  making 
the  deposit  in  furtherance  of  his  unlawful  business,  and  of 
which  the  grain  company  was  not  shown  to  have  knowledge. 
The  trial  court  was  justified  in  refusing  to  regard  the  letter 
as  proof  of  ownership  in  the  grain  company.  Plaintiff  hav- 
ing failed  to  show  that  the  company  accepted  the  deposit,  or 
had  any  knowledge  of  it,  and  there  being  no  presumption 
that  it  accepted  it,  his  case  must  also  fail  on  this  head. 

There  were  further  questions  made  in  the  argument  of 
counsel.  It  appears  from  the  testimony  of  Flemming  (the 
manager  at  St.  Joseph)  that  the  account  in  the  defendant 
bank  was  made  up  from  margins  put  up  by  a  customer  to  pro- 
tect the  dealer  in  case  of  loss  in  the  transaction.  Defendant 
contends  that,  as  margins,  they  could  not  be  the  property 
of  the  company ;  that  the  money  termed  a  "margin"  is  but 
an  indemnity  to  the  dealer,  and  that,  unless  there  be  a  loss 
shown  sufftcient  to  swallow  up  the  margin,  it  remains  the 
property  of  the  customer;  that,  therefore,  no  loss  being 
shown,  the  grain  company  has  no  right  to  claim  the  deposit  as 
its  money;  and  that,  if  the  margins  were  put  up  for  indemnity 
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against  loss  in  a  legitimate  transaction,  they  constituted  a 
trust  fund,  and  did  not  pass  to  the  assignee,  by  the  deed  of 
assignment.  But,  since  what  we  have  already  said  disposes 
of  the  case,  we  need  not  consider  those  questions.  We  are 
satisfied  that  the  evidence  was  sufficient  to  justify  the  court 
in  its  finding  of  the  character  of  the  business  carried  on  by 
Evans,  and  that  the  grain  company  never  authorized  the 
business,  nor  accepted  the  deposit. 
The  judgment  is  affirmed.     All  concur. 
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Hunt  v.  Hopley. 

{Supreme  Court  of  Iowa,  May  26,  igoj. ) 
[95  N.  W.  Rep.  205.] 

School  Districts — Funds — Right  to  Deposit  in  Banl<. 

Code  1873,  ^  1747,  provides  that  a  school  treasurer  shall  hold  all  mon- 
eys belonging  to  the  district,  and  shall  pay  out  the  same  on  the  order 
of  the  president,  countersigned  by  the  secretary  :  held,  that  the  word 
"hold"  as  so  used,  did  not  require  that  the  treasurer  should  keep  the 
moneys  of  the  district  in  his  physical  possession  at  all  times,  and  did  not 
prohibit  the  treasurer  from  making  a  general  deposit  of  the  district's 
funds  in  a  solvent  bank  to  his  credit  as  treasurer. 
Same — Same — Same — Loans— Penal  Statute. 

A  general  deposit  of  the  funds  of  a  school  district  in  a  bank,  to  the 
credit  of  the  school  district  treasurer  in  his  representative  capacity,  is 
not  a  loan  of  the  district's  funds  to  the  bank,  within  Code,  ^  4840,  declar- 
ing that  if  any  school  officer  loans  without  authority  any  portion  of  the 
public  moneys  intrusted  to  him  for  safe-keeping,  etc.,  he  shall  be  guilty 
of  embezzlement. 
Same — Same — Same — Guaranty  by  Bank — Right  to  Recover. 

A  general  deposit  of  the  funds  of  a  school  district  by  the  treasurer  in 
a  solvent  bank  to  the  treasurer's  credit  in  his  representative  capacity 
was  not  illegal,  so  as  to  preclude  him  from  recovering  on  a  guaranty 
given  by  the  bank  to  secure  him  against  loss  by  reason  of  the  bank's 
failure  to  repay  the  deposit. 

Appeal  from  District  Court,  Cass  County;  W.  R.  Green, 
Judge. 

The  plaintiff  alleged  that  his  term  of  office  as  school 
treasurer  was  about  to  expire,  and  A.  W.  Dickerson,  then  the 
cashier  of  the  Cass  County  Bank,  inquired  of  the  plaintiff  if 
he  would  be  re-elected  as  his  own  successor  as  school 
treasurer,  and  plaintiff  then  informed  said  Dickerson  that  if 
he  was  re-elected  he  would  remove  the  school  funds  from  said 
Cass  County  Bank  unless  he  was  indemnified  against  loss; 
that  thereafter  he  was  re-elected  as  such  school  treasurer, 
and  then  demanded  that  the  Cass  County  Bank  give  him  some 
indemnity  against  loss,  or  he  would  demand  and  take  the  funds 
of  the  school  district  away  from  the  said  bank;  that  thereupon 
the  said  Dickerson  inquired  if  a  written  indemnity  signed 
by  Isaac  Dickerson,  J.  C.  Yetzer,  and  William  Hopley  would 
be  sufficient,  and  if  it  would  satisfy  the  plaintiff  to  leave  the 
said  funds  then  in  the  bank,  and  further  deposit  such  addi- 
tional sums  of  school  funds  as  might  come  into  his  pos- 
session as  such  treasurer;  that  the  plaintiff  informed  said 
Dickerson  that  he  would  accept  the  indemnity,  and  there- 
upon a  written   contract  in    words   following   was   executed: 
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''Atlantic,  Iowa,  October  23,  1893.  We  hereby  guarantee  C. 
R.  Hunt,  Treas.  Washington  Township,  Cass  County,  Iowa, 
from  any  loss  that  he  may  incur  by  reason  of  depositing 
money  with  the  Cass  County  Bank  of  Atlantic,  Iowa.  Isaac 
Dickerson.  William  Hopley.  J.  C.  Yetzer. "  The  guaranty 
was  accepted  by  plaintiff,  and  in  reliance  thereon  the  funds 
already  in  the  bank  left  there,  and  additional  funds  deposited. 
"All  the  said  funds  were  deposited  in  the  said  bank  in  the 
name  of  the  plaintiff  as  treasurer  of  said  district  township, 
and  not  in  his  individual  name.  That  no  other  funds  were 
commingled  therewith  in  making  the  said  deposits,  and  all 
of  the  said  funds  were  the  property  of  the  said  district  town- 
ship. That  the  said  bank  received  and  retained  all  of  the 
benefit  arising  out  of  the  deposit  of  said  school  funds  therein, 
as  contemplated  in  the  execution  and  delivery  of  the  said 
bond  or  written  guaranty  for  the  purpose  of  keeping  the  said 
funds  then  on  deposit  therein,  and  the  deposit  of  all  future 
sums  coming  into  the  hands  and  possession  of  the  plaintiff  as 
such  school  treasurer,  and  that  the  plaintiff  has  performed  his 
part  of  the  said  contract  and  agreement,  by  the  deposit  in 
said  bank  of  all  the  school  funds  which  came  into  his  hands 
prior  to  the  said  failure  of  the  said  bank,  and  by  leaving  on 
deposit  therein  the  funds  already  deposited  by  him  in  the 
said  bank  at  the  date  of  the  said  bond  or  written  guaranty." 
The  bank  failed,  and  part  of  the  moneys  so  deposited  was 
lost,  which  plaintiff  has  made  good  to  the  district,  and  now 
demands  recovery  on  the  guaranty.  There  were  some  other 
allegations  in  the  petition,  not  necessary  to  set  out.  The 
defendant's  demurrer,  to  the  effect  that  the  deposit  was 
wrongful,  and  that  the  taking  of  security  to  indemnify  an 
officer  against  loss  which  may  result  from  his  wrongful  act  is 
against  public  policy,  was  sustained.  Plaintiff  elected  to 
stand  on  the  ruling,  the  petition  was  dismissed,  and  he 
appeals.     Reversed. 

De  Lano  &  Meredith,  for  appellant. 

Swan  &  Bruce,  for  appellee. 

LADD,  J.  The  defendant's  guaranty  was  against  any  loss 
plaintiff,  as  school  treasurer,  might  incur  b}'  reason  of  deposit- 
ing money  with  the  Cass  County  Bank.  If  he  had  the  right 
to  so  deposit  the  public  money,  the  instrument  is  valid.  But 
the  contention  of  appellee  is  that  the  law  forbids  such  an 
officer  from  making  a  general  deposit  of  public  money, 
even  though  in  his  name  as  such,  for  the  reason  that  thereby 
the  title  to  the  fund  passes  to  the  bank,  and  a  technical  con- 
version results,  and  that  any  contract  having  a  tendency  to 
induce  an  officer  to  swerve  from  the  line  of  duty  is,  of  necessity, 
inimical  to  the  principles  of  sound  public  policy.     Were  this 
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position  correct,  it  would  be  a  matter  of  profound  regret,  for 
nearly  every  county,  city,  and  school  district  treasurer  in  the 
state  has  interpreted  the  law  otherwise,  and,  according  to  this 
view,  placed  the  funds  of  the  public  in  jeopardy,  and  exposed 
himself  to  criminal  prosecution.  For,  if  depositing  with  a 
bank  for  safe-keeping  amounts  to  conversion,  they  would 
seem  to  be  open  to  the  charge  of  embezzlement,  and  might 
have  difficulty  in  regaining  the  moneys  from  the  depositories 
participating  in  the  wrong  by  receiving  the  funds.  Common 
prudence  seems  generally  to  have  dictated  the  deposit  of 
public  moneys  with  solvent  banking  corporations  for  safe- 
keeping. To  require  the  officer  to  retain  these  in  his  per- 
sonal custody  would  impose  an  exceedingly  onerous  burden, 
so  out  of  keeping  with  what  is  deemed  essential  for  the  safety 
of  the  funds  that  one  so  proposing  would  experience  difficulty 
in  procuring  sureties  on  his  official  bond.  We  have  discovered 
nothing  in  the  statutes  of  this  state  forbidding  the  deposits 
in  solvent  banks  by  school  treasurers.  The  only  section 
which  might  be  so  construed  is  section  1747  of  the  Code  of 
1873,  providing  that  "he  [the  treasurer]  shall  hold  all  moneys 
belonging  to  the  district  and  pay  out  the  same  on  the  order 
of  the  president,  countersigned  by  the  secretary."  ^ut 
"hold,"  as  there  used,  ought  not  to  be  construed  as  exacting 
the  physical  retention  of  the  money.  All  intended  is  that 
the  officer  retain  control,  and  keep  it  subject  to  the  payment 
of  orders  when  properly  signed.  That  is  precisely  what  is 
done  with  money  deposited.  It  cannot  again  be  regained  in 
kind,  nor  is  this  essential.  Its  equivalent  answers  every  pur- 
pose, and  this  is  returned  on  demand.  The  transaction  differs 
essentially  from  a  loan.  That  is  for  the  benefit  of  the  bor- 
rower, while  a  deposit  is  for  the  benefit  of  the  depositor. 
The  depositary  many  obtain  an  incidental  advantage,  but  that 
is  seldom  the  original  object  contemplated.  In  a  loan  the 
borrower  promises  to  return  the  money  at  a  future  time;  in  a 
deposit,  whenever  the  money  is  demanded.  True,  the 
technical  relation  of  creditor  and  debtor  springs  from  the 
making  of  deposits,  but  few  of  the  many  people  who  daily 
leave  money  with  banks  for  safe-keeping,  and  exact  the  return 
of  an  equivalent  amount,  ever  think  of  the  transaction  as  a 
loan,  or  ever  speak  of  it  as  such.  In  Independent  School 
District  of  Sioux  City  v.  Hubbard,  no  Iowa,  58,  81  N.  W. 
241,  80  Am.  St.  Rep.  271,  the  settlement  of  the  treasurer  with 
the  board  of  directors  was  involved;  and,  with  respect  to  cer- 
tificates of  deposit  actually  representing  money  payable  on 
demand,  this  court  said:  "We  are  of  opinion  that,  if  cer- 
tificates actually  represented  cash  within  the  control  of  the 
treasurer,  which  could  and  would  have  been  produced  had  the 
board  of  directors  so  demanded,  they  should  be  treated  as 
money  in  a    suit    on    the  official   bond.     To    hold    otherwise 
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would  ignore  business  usages,  and  give  undeserved  impor- 
tance to  an  irregularity  which  could  not  have  affected  the 
rights  of  any  one  concerned."  The  distinction  between  a 
deposit  and  a  loan  is  clearly  illustrated  in  that  case,  for, 
while  demand  ceitificates  of  deposit  on  solvent  banks  were 
treated  as  equivalent  to  cash,  time  certificates  bearing 
interest  were  denounced  as  private  loans  of  public  money, 
amounting  to  conversion.  In  Law's  Estate,  144  Pa.  499,  22 
Atl.  831,  14  L.  R.  A,  103,  the  difference  is  clearly  pointed  out: 
"A  deposit  is  where  a  sum  of  money  is  left  with  a  banker  for 
safe-keeping,  subject  to  order,  and  payable,  not  in  the  specific 
money  deposited,  but  in  an  equal  sum.  It  may  or  it  may  not 
bear  interest,  according  to  the  agreement.  While  the  rela- 
tion between  the  depositor  and  the  banker  is  that  of  debtor 
and  creditor,  simply,  the  transaction  cannot,  in  any  proper 
sense,  be  regarded  as  a  loan,  unless  the  miOney  is  left,  not  for 
safe-keeping,  but  for  a  fixed  period,  at  interest,  in  which  case 
the  transaction  assumes  the  characteristics  of  a  loan."  The 
Supreme  Court  of  Wisconsin  applied  the  same  principle  in 
State  V.  McFetridge,  84  Wis.  473,  54  N.  W.  i,  998,  20  L.  R. 
A.  223,  in  adjudging  general  deposits  not  investments,  within 
the  meaning  of  the  statute  of  that  state  forbidding  such  by 
the  state  treasurer,  saying:  "By  such  deposit  the  depositor 
does  not  lose  control  of  the  money,  but  may  reclaim  it  at  any 
time.  True,  he  loses  control  of  the  specific  coin  or  currency 
deposited,  but  not  of  an  equal  amount  of  coin  or  currency 
having  the  same  qualities  and  value,  which,  as  we  have  seen, 
is  all  that  is  required  of  him.  But  if  funds  in  the  treasury  are 
invested  in  United  States  or  state  bonds,  or  in  loans  on  time 
to  counties,  cities,  etc.,  the  treasurer  loses  control  thereof; 
and  the  same  cannot  be  replaced  in  the  treasury  until  the 
bonds  are  paid  or  sold,  or  such  loans  become  due,  and  are 
collected  by  due  course  of  law.  The  retention  by  the  treasurer 
of  substantial  control  over  the  funds  in  the  one  case,  and  his 
loss  of  such  control  in  the  other,  make  the  leading  distinction 
between  a  mere  deposit  of  the  funds  and  an  'investment' 
thereof,  as  those  terms  are  used  in  the  statutes."  See,  also, 
opinion  by  Post,  C.  J.,  in  State  v.  Hill  (Neb.)  66  N.  W\  554; 
City  of  Lansing  V.  Wood,  57  Mich.  201,  23  N.  W.  769;  Alli- 
bone  V.  Ames  (S.  D.)  68  N.  W.  165,  33  L.  R.  A.  585;  Nor- 
wood V.  Harness,  98  Ind.  134,  49  Am.  Rep.  739  A  trustee 
may  take  the  precaution  of  leaving  the  trust  funds  with  a 
bank  for  preservation  (Officer  v.  Officer  [decided  at  the 
present  term]  94  N.  W.  947),  and  we  can  see  no  reason  for 
denying  a  school  treasurer  the  right  to  equal  protection  in 
placing  the  moneys  of  his  district  within  the  safe-keeping  of 
a  «5olvent  bank,  also.  Under  the  prior  decision  of  this  court  he 
is,  because  of  the  conditions  of  his  bond,  practically  an 
insurer  of  the  safety  of  the  public  revenues  coming  into  his 
5  Bkg  Cas— 47 
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hands.  District  Tp.  v.  Morton,  37  Iowa,  551;  District  Tp.  v. 
Smith,  39  Iowa,  10,  18  Am.  Rep.  39;  District  Tp.  v.  Hardin- 
brook,  40  Iowa.  130.  He  is  not  furnished  with  a  vault  or  other 
suitable  receptacle,  and  it  is  well  recognized  that  a  special  is 
not  as  safe  as  a  general  deposit.  Must  he,  at  his  peril,  carry 
the  large  sums  of  public  money  coming  into  his  keeping  on 
his  person,  or  stow  them  away  at  his  home  or  in  his  place  of 
business,  thereby  taking  risks  of  loss,  destruction,  or  larceny, 
not  to  be  thought  of  in  the  care  of  his  own  property.''  A 
number  of  courts  apply  precisely  the  same  rules  with  respect 
to  public  officers  as  to  trustees,  and  not  only  hold  that  they 
may  make  general  deposits  of  public  moneys  coming  into 
their  hands,  but  are  liable  in  event  of  loss  only  when  failing 
to  exercise  due  care  and  diligence.  Wilson  v.  People  of 
Colorado,  19  Colo.  199,  34  Pac.  944,  22  L.  R,  A.  449,  41  Am. 
St.  Rep.  243;  York  County  v.  Watson,  15  S.  C,  i,  40  Am.  Rep. 
675;  section  23,  Am.  &  Eng.  Ency.  of  Law,  374.  The  lia- 
bility of  the  officer,  however,  is  to  be  controlled  by  the  con- 
ditions entering  into  his  bond.  Ross  v.  Hatch,  5  Iowa,  149. 
And  even  where  held  to  be  absolutely  liable,  he  is  accorded 
the  right  of  placing  public  funds  coming  into  his  hands  in  a 
solvent  bank  for  safe-keeping.  State  v.  McFetridge,  84  Wis. 
473,  54  N.  W.  I,  998,  20  L.  R.  A.  223;  State  v.  Hill  (Neb.) 
66  N.  W.  554;  Allibone  v.  Ames  (S.  D.)  68  N.  W.  165,  33  L. 
R.  A.  585.  This  is  on  the  ground  that  in  so  doing  it  does  not 
pass  beyond  his  control.  While  not  in  his  physical  posses- 
sion, it  is  accessible  upon  demand,  and  hence  the  making  of 
such  deposits  is  not  regarded  as  a  conversion  of  the  funds. 
True,  language  inconsistent  with  this  view  may  be  found  in 
several  of  our  previous  decisions.  Thus  in  Independent  Dist. 
of  Boyer  v.  King,  80  Iowa,  497,  45  N.  W.  908,  the  making  of 
a  deposit  is  said  to  be  a  loan,  but  the  question  was  not  there 
involved.  Wilson,  the  treasurer  of  the  district,  had  deposited 
the  public  money  to  his  individual  credit;  and  the  issues  were 
whether  this  act  was  wrongful,  and  whether  the  claim  of  the 
district  might  be  established  as  preferred  without  tracing  the 
identical  money  deposited  by  him.  It  was  clearly  an  appro- 
priation of  the  money,  and  the  fact  that  the  bank  was  in- 
formed of  the  fact  made  no  difference.  Long  v.  Emsley,  57 
Iowa,  II,  10  N.  W.  280.  Decisions  are  numerous  to  the  effect 
that  a  deposit  by  a  trustee  in  his  individual  capacity  is  aeon- 
version.  See  Officer  v.  Officer,  supra;  and  in  Williams  v. 
Williams,  55  Wis.  300,  12  N.  W.  461;,  13  N.  .W.  274,  42  Am. 
Rep.  708,  it  was  declared  immaterial  whether  the  officers 
were  informed  at  the  time  that  the  fund  were  trust  funds.  In 
Naltner  v.  Dolan,  108  Ind.  500,  8  N.  E.  289,  58  Am.  Rep.  61, 
the  only  way  of  escaping  liability  was  pointed  out  to  be  the 
depositing  of  the  trust  property,  either  in  the  cestui  que 
trust's  name,  or  in  some  way  distinguishing  it  as  such  on  the 
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books  of  the  bank.  It  must  not  be  made  in  the  name  of  the 
trustee  individually,  else  he  will  become  individually  liable 
upon  the  bank's  failure.  Jenkins  v.  Walter,  29  Am.  Dec. 
539;  Com.  v.  McAlister,  28  Pa.  480;  Summers  v.  Reynolds, 
95  N.  C.  404.  In  Independent  Dist  v.  Hubbard,  supra,  the 
question  was  whether  money  should  be  produced  by  the 
treasurer  in  making  his  annual  settlements;  and,  in  holding 
that  it  should,  it  was  remarked  that  he  had  no  right  to  make 
deposits.  But  what  was  meant  by  "money,"  as  there  used, 
was  not  defined,  and  later  in  the  same  opinion  the  legality 
of  a  general  deposit  is  recognized.  In  none  of  these  decisions 
was  the  point  under  consideration  necessarily  involved.  But 
in  Lowry  v.  Polk  County,  51  Iowa,  50,  49  N.  W.  1049,  33  Am. 
Rep.  114 — an  action  by  a  county  treasurer  to  recover  money 
of  the  county,  lost  through  the  failure  of  a  bank  in  which  it 
was  deposited — the  court  rests  its  decision  squarely  upon  the 
proposition  that  a  general  deposit  is  a  loan,  prohibited  by 
section  912  of  the  Code  of  1873,  forbidding  the  county 
treasurers  from  "loaning  out"  county  funds  in  their  hands, 
and  amounted  to  a  conversion  to  his  own  use.  If  that 
decision  is  to  be  adhered  to,  then  the  hundreds  of  public 
officials  of  this  state  who  have  placed  the  moneys  coming  into 
their  hands  as  such  in  the  solvent  banks  of  the  state  for  safe- 
keeping, in  pursuance  of  a  custom  prevailing  since  the  form- 
ation of  this  commonwealth,  and  in  harmony  with  business 
usages  of  the  commercial  world,  must  be  denounced  as  em- 
bezzlers, for  section  4840  of  the  Code  declares  that  "if  any 
state,  county,  township,  school  or  municipal  officer,  or  officer 
of  any  state  institution  *  *  *  loans  without  authority 
any  portion  of  the  public  money  entrusted  to  him  for  collec- 
tion, safe-keeping,  transfer  or  disbursement  or  converts  to  his 
own  use  any  money  or  property  that  may  come  into  his  hands 
by  virtue  of  his  office  he  shall  be  guilty  of  embezzlement." 
We  are  not  ready  to  so  declare.  Better  that  Lowry  v.  Polk 
County,  in  so  far  as  holding  the  general  deposit  of  money  a 
loan,  be  overruled.  It  has  been  disregarded,  because  of  busi- 
ness necessity  and  prudence,  ever  since  announced.  It  is 
unsound  in  principle  and   contrary  to  authority. 

In  the  instant  case  the  deposits  were  made  in  the  name  of 
the  treasurer  of  the  district,  as  such.  No  time  of  credit  was 
given.  He  did  not  lose  control,  for  at  any  moment  payment 
might  have  been  exacted.  The  bank,  as  appears  from  the 
petition,  was  then  supposed  to  be  reputable,  but  he  took  the 
additional  precaution  of  requiring  a  guaranty  of  its  solvency 
and  fidelity;  thereby  providing  indemnity  against  possible 
loss  for  the  district  as  well  as  himself.  This  he  had  the  right 
to  do,  and  may  recover  on  such  security. 

Reversed. 
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CURREY    V.    JOPLIN    SaV.    BaNK. 

{Court   of  Appeals  at  Kansas    City,  Mo.,  May  25,  /90J.) 

[74  S.  W.  Rep.  1036.] 

Banks  and  Banking — Certificate  of  Deposit — Indorsement— Fraud — 
Notice — Payment  to  Indorsee — Liability. 
Where  the  indorsement  of  a  certificate  of  deposit  is  procured  by  a  trick 
practiced  on  the  depositor,  and  the  bank  issuing-  it  pays  it  to  the  in- 
dorsee with  notice  of  the  facts,  the  depositor  or  his  assigpee  may  re- 
cover from  the  bank  the  amount  of  the  certificate. 

Appeal  from  Circuit  Court,  Jasper  County;  Hugh  Dabbs, 
Judge. 

Action  b}'  H.  W.  Currey  against  the  Joplin  Savings  Bank. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed.^ 

McAntire  &  Scott,  for  appellant. 

Mr.  Galen  and  A.  E.  Spencer,  for  respondent. 

BROADDUS,  J.  The  petition  upon  which  plaintiff  seeks 
to  recover  is  in  two  counts:  The  first  is  a  cause  of  action 
based  upon  a  deposit  made  by  one  John  Carlson  on  the  22d 
day  of  April,  1902,  and  the  right  of  action  thereon  assigned  to 
plaintiff.  The  second  count  is  for  money  had  and  received. 
The  undisputed  facts  are  that  on  the  22d  day  of  April,  1902,  said 
Carlson,  in  company  with  one  R.  H.  Williams,  went  to 
defendant  bank,  in  Joplin.  where  Carlson,  who  was  identified 
by  Williams,  deposited  a  draft  on  a  St.  Louis  bank  for  $3,000, 
and  received  from  the  bank  four  certificates  of  deposit,  viz.^ 
two  for  $1,000,  and  two  for  $500  each.  These  certificates 
read  as  follows,  except  as  to  the  different  sums  stated  in  the 
two  latter,  viz.:  "Certificate  of  deposit.  Joplin  Savings 
Bank.  $1,000.  Joplin,  Mo.,  April  22d,  1902.  John  Carlson 
has  deposited  in  this  bank  one  thousand  ($1,000)  dollars  with 
interest  at  4  per  cent,  if  left  six  (6)  months,  no  interest  after 
time  specified.  George  W.  Taylor,  President."  On  the 
24th  day  of  April  following,  Carlson  assigned  and  delivered 
said  certificates  to  said  R.  H.  Williams,  who  on  the  same  day 
presented  them  to  the  defendant  bank,  which  paid  him  the 
amount  therein  called  for.  It  is  admitted  that  plaintiff  paid 
nothing  for  the  deposit,  and  that  he  took  the  assignment  for 
collection  only.  The  evidence  conclusivel}-  shows  that  the 
said  Williams  obtained  the  transfer  of  said  certificates  in  one 
of  two  ways,  viz.:     First,  by  the  devise  of  a    pretended    loan 
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for  a  short  time;  or,  secondly,  that  he  paid  Carlson  for  them, 
who  wanted  the  money  to  bet  on  a  prize  fight. 

It  appeared  from  the  testimony  that   there  was  an  athletic 
association  located  at  Webb   City,  Mo.,  popularly    known    as 
the  "Buckfoot  Gang,"  whose  practice  was  to  have  what  were 
known  as  "fake"  foot  races   and    prize    fights,  the   object    of 
which,  according  to  Williams,  was   to  "separate   the   sucker 
from  his  money."     The  members  of  the  association  bet  their 
money  so  as  to  always  win.     The  proceeds   of  the  winnings 
were  divided  among  the  members.     They  were  highly  success- 
ful, and  many  persons  were  induced  by    their  wiles   to  bet  on 
the  races  and  fights  brought  about  by   the   gang,  and   no    in- 
stance was  given  in  which  they  were  not  the   winners.     John 
Carlson,  who  is  a  Swede,  lived  at  Spring  Valley,  111.,  and  was 
at  the  time  engaged  in  the   saloon    business.     The   evidence 
tended  to  show  that  one  Ed  Morris,  a  negro  prize    fighter,  in 
collusion   with   the    so-called    Buckfoot    gang,    induced    said 
Carlson  to  go  to  Webb  City  and  participate  in  the   betting  to 
be  made  on  a  contest  between  said  Morris  and  another  negro 
prize  fighter,  by  the  name  of  Long,  upon  representation  that 
Williams  wanted   to    bet    on    him  (Morris),  but   that,  as   the 
arrangement  was  to  beat  the  other  members  of    the   gang,  he 
was  afraid  to  bet  in  his  own  name,  and  wanted  a    stranger  to 
do  the  betting  for  him;  that  he  (Carlson)  would  get  a  part  of 
the   winnings,    which    were   assured,    but   that,  in    order   to 
keep  down  suspicion  among  the    other    members,   he    must 
bring  with    him  a  draft  for   $3,000,   to  show  apparent   good 
faith    on    his     part.     Carlson    agreed    to    the    arrangement, 
procured    the   draft   for    $3,000,   and,  in  company  with    one 
Horner   and   Morris,    went    to   Webb    City.     It   was   shown 
that    shortly    after   Carlson    arrived   at    Webb    City    he   was 
introduced     to     Williams,     at      which     time      the     former 
exhibited   to   the    latter  his    draft    for    $3,000.     Thereupon, 
according   to    his   testimony,    Carlson   was  induced    by  Wil- 
liams to  go  to  Joplin  and  deposit  his  draft,  Williams  accom- 
panying   him.     He    further    says    that  Williams    persuaded 
him    to  take   in    exchange   for  the   draft    the   four    certified 
checks    hereinbefore    mentioned;    that,    while    making    the 
deposit,    George    W.  Layne,  the   defendant   bank's  president 
and  cashier,  and  Williams,  "smiled  and  shook    their  heads." 
Carlson  was  unknown  to  the  bank,  but,  as  before  stated,  was 
identified  by  Williams.     On  the  evening  of  the  day  after   the 
deposit,  the  prize  fight   was   to  be    had.     The    plaintiff's  evi- 
dence tends  to  show  that  Williams  gave  Carlson  about  $2,000 
to  bet  for  him  on  Morris.     Ed  Ellis,  another  member    of   the 
gang,  who  was  betting  on    Long,  put    up    the    money  against 
that  bet  by  Carlson  for  Williams.     During  the  time  while  the 
betting  was   in  progress,  Ellis    got   suspicious — or,  rather,  so 
pretended — that  all  the  money   that   had   been  wagered   was 
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not  in  the  hands  of  Williams,  who  was  also  the  stakeholder. 
This  alleged  suspicion  was  communicated  by  Williams  to 
Carlson,  with  a  request  that  he  assign  the  certificate  of 
deposits  to  him,  so  that  he  would  be  able  to  satisfy  Ellis  that 
all  the  money  was  on  hand;  Williams  at  the  same  time  con- 
fessing, with  apparent  good  faith,  to  Carlson,  that  he  was 
short  of  the  amount  he  should  have  in  his  hands,  and  that  he 
would  return  the  certificates  in  a  short  time.  Morris  lost  the 
fight,  which  result,  the  evidence  tends  to  show,  was  pre- 
arranged, whereupon  Carlson  wanted  Williams  to  return  to 
him  his  certificates  of  deposit.  But  Williams  put  him  off  with 
some  excuse,  and  took  the  certificates  to  Joplin,  to  defendant 
bank,  and  cashed  them.  Williams  testified  that  Carlson  was 
doing  his  own  betting,  and  that  he  furnished  him  the  money 
for  that  purpose,  and  that  Carlson  transferred  to  him  the 
certificates  in  consideration  for  the  money  so  furnished;  and 
there  was  other  testimony  to  the  same  effect. 

It  is  undeniable  that  the  business  and  methods  of  the  gang 
was  notorious  in  the  county,  and  defendant's  cashier  admitted 
that  he  had  heard  of  its  dishonest  practices.  He  denied, 
however,  that  he  knew  that  Williams  had  anything  to  do  with 
the  gang,  and  claimed  that  his  acquaintance  with  them  was 
slight.  But  it  was  shown  that,  prior  to  the  occasion  in  ques- 
tion here,  Williams  and  one  Boatwright,  one  of  the  most 
notorious  members  of  the  organization,  had  business  dealings 
in  the  way  of  deposits  with  the  defendant  amounting  to 
many  thousand  dollars.  One  Ola  McWhirt  who  resided  with 
Boatwright,  had  a  credit  on  the  books  of  the  bank  for 
about  $28,000,  in  the  total,  made  from  various  deposits.  She 
testified  that  she  did  not  have  any  interest  in  these  deposits, 
and  all  that  she  had  to  do  with  the  business  was  to  indorse 
her  name  on  the  certificates,  sometimes  at  the  instance  of 
Williams,  and  at  other  times  at  the  instance  of  Boatwright; 
that  she  had  never  at  any  time  been  in  the  bank,  and  that 
she  never  received  any  certificates  of  deposit  from  the  bank, 
but  received  them  through  Williams  and  Boatwright;  and 
that  she  did  not  know  Layne,  the  cashier.  Layne  testified 
that  the  McWhirt  woman  came  to  the  bank,  but  he  mis- 
described  her  personal  appearance.  There  was  evidence 
tending  to  show  that,  at  the  time  Carlson  obtained  the  cer- 
tificates of  deposit,  he  expected  to  use  them,  as  he  was  look- 
ing after  mining  lands. 

The  court,  sitting  as  a  jury,  found  for  the  plaintiff,  and 
defendant  appealed. 

The  theory  upon  which  plaintiff  sought  to  recover  was  that 
the  manner  in  which  Williams  got  possession  of  the  cer- 
tificates of  deposit,  in  law,  amounted  to  a  felony,  and  hence 
that  Williams  got  no  title;  that  defendant  took  them  with 
knowledge  of  the   means    by   which   Williams   had    obtained 
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them  from  Carlson;  and  that,  if  it  was  proved  that  Williams 
got  the  certificates  from  Carlson  by  furnishing  him  money  to 
bet,  the  transfer  was  void. 

No  instructions  were  asked  or  given  on  the  part  of  the 
plaintiff.  Seven  were  given  upon  the  part  of  the  defendant, 
and  four  refused,  including  one  in  the  nature  of  a  demurrer 
to  the  evidence.  We  are  enabled  to  infer  from  these  instruc- 
tions, in  part,  the  theory  upon  which  the  court  decided  the 
issue,  viz. :  First,  that  if  Carlson  negligently  indorsed  the 
certificates  to  Williams,  and  the  bank  paid  the  money  to  him 
before  any  demand  made  upon  it,  the  finding  should  be  for 
the  defendant;  second,  that,  notwithstanding  the  certificates 
were  obtained  by  fraud  and  deceit  from  Carlson,  yet  if  plain- 
tiff, before  he  received  the  assignment  of  the  cause  of  action, 
had  notice  of  the  payment  to  Williams,  the  finding  would  be 
for  defendant;  third,  if  Carlson  informed  defendant  at  the 
time  the  certificates  were  issued  that  he  intended  to  transfer 
them,  and  that  he  afterwards  sold  or  loaned  them  to  Williams, 
the  finding  must  be  for  the  defendant;  fourth,  if  the  cer- 
tificates were  obtained  by  fraud  or  deceit,  and  Carlson  re- 
ceived from  Williams  $3,000,  and  bet  the  same  on  the  prize 
fight  and  lost,  then  the  finding  would  be  for  the  defendant. 
Upon  all  the  theories  of  the  case  thus  presented  in  their  in- 
structions, the  court  found  against  defendant. 

The  only  ground  upon  which  the  action  of  the  court  can  be 
upheld  is  that  it  must  have  found  that  the  certificates  were 
obtained  from  Carlson  by  means  of  a  trick  practiced  by  Wil- 
liams, and  that  the  bank  cashed  them  with  notice  of  that  fact. 
Merely  because  they  were  obtained  in  such  manner  would  not 
authorize  a  recovery  on  the  ground  that  the  transaction  was, 
in  law,  a  larceny,  and  that  thereby  no  title  passed,  as  the 
authorities  hold  in  State  v.  Hall,  85  Mo.  669;  State  v. 
Murphy,  90  Mo.  App.  548;  Defrese  v.  State,  50  Tenn.  53,  8 
Am.  Rep.  i,  and  other  cases.  For  there  are  exceptions  to 
the  rule,  as,  for  instance,  in  a  case  "where  the  owner  of 
property  confers  upon  another  an  apparent  title  to  or  power 
of  disposition  over  it,  he  is  estopped  from  assailing  his  title 
against  an  innocent  third  party,  who  has  dealt  with  the 
apparent  owner  in  reference  thereto  without  knowledge  of  the 
claims  of  the  true  owner."  Walters  v.  Tillkemeyer,  72  Mo. 
App.  371;  McNeil  v.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341. 
And  the  evidence  brings  the  case  here  within  the  exceptions 
to  the  rule,  as  Carlson,  by  his  indorsement,  clothed  Williams 
with  the  apparent  ownership  of  the  certificates.  Nor  does 
the  case  come  within  the  construction  put  upon  the  gaming 
statute  in  Williams  v.  Wall,  60  Mo.  318,  and  other  cases,  for 
the  certificates  were  not  bet  upon  the  result  of  the  prize  fight. 

As  there  was  evidence  tending  to  show  that  the  bank  paid 
the  certificates  with   knowledge  of   the   fraudulent  manner  in 
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which  they  were  procured  from  Carlson,  the  plaintiff  contends 
that  the  finding  should  be  sustained.  And  we  may  legiti- 
mately infer  from  the  action  of  the  court  in  refusing  the  fol- 
lowing instruction  asked  by  the  defendant  that  the  court  did 
find  that  the  bank  had  knowledge  of  the  deceit  practiced 
upon  Carlson  by  Williams,  viz.:  ''The  court,  sitting  as  a 
jury,  finds  that  there  is  no  evidence  in  this  case  that  defend- 
ant had  any  knowledge  or  want  of  authority  or  title  in  R.  H. 
Williams  to  collect  the  money  called  for  by  the  instruments 
executed  by  the  Joplin  Savings  Bank  to  John  Carlson;  and 
the  court  further  declares  the  law  to  be  that,  under  the  undis- 
puted evidence  in  this  case,  defendant,  the  Joplin  Savings 
Bank,  in  good  faith  paid  the  money  called  for  by  each  of  said 
so-called  certificates  of  deposit."  As  there  was  no  error  in 
refusing  the  defendant's  instruction,  and  as  there  was  evi- 
dence tending  to  show  that  the  defendant's  cashier  was  in 
collusion  with  the  "Buckfoot  Gang"  and  Williams  to  defraud 
the  plaintiff's  assignor,  Carlson,  every  presumption  prevails 
to  sustain  the  finding. 

Cause  affirmed.     All  concur. 
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Mercantile  Nat.  Bank  of  Pueblo  v.  Peabody. 

( Court  af  Appeals  of  Colorado,  May  ii,  igoj.) 

[75  Pac.  Rep.  611.] 

Notes   Deposited  for    Collection    to    Secure    Cashier— Agreement    of 
Cashier  to  Hold  Securities  for  Another  as  Bank's  Agreement.* 

Several  notes  had  been  deposited  in  defendant  bank  by  the  maker  of 
a  note  payable  to  plaintiff,  for  collection,  to  secure  the  cashier  from  lia- 
bility on  a  certain  bond  sig-ned  by  the  owner  of  the  note.  The  cashier 
agreed  that  certain  of  the  collateral  notes  deposited  should  be  held  as 
security  for  plaintiff's  note  after  the  cashier's  liability  on  the  bond  was 
satisfied.  The  notes  were  collected  by  the  bank,  and  the  proceeds  were 
credited  to  the  cashier's  account,  to  which  money  received  by  the  bank 
to  the  credit  of  persons  not  having-  accounts  with  the  bank  were  uni- 
formly credited  :  held,  that  it  was  not  error,  in  an  action  by  plaintiff 
to  recover  the  balance  of  the  funds  so  collected  by  the  bank,  after  sat- 
isfying- the  cashier's  liability,  for  the  court  to  refuse  to  submit  the 
issue  that  the  cashier's  agreement  to  pay  such  amount  to  plaintiff,  to 
the  extent  of  his  note,  was  the  cashier's  personal  obligation,  and  not 
the  obligation  of  the  bank. 
Time  to  Sue. 

Where  a  bank,  through  its  cashier,  agreed  to  hold  the  proceeds  of 
certain  notes  in  its  hands  for  collection  for  plaintiff's  benefit,  after  sat- 
isfying the  liability  of  its  cashier  on  a  bond  executed  for  the  owner  of 
the  securities,  and  thereafter  the  bank  collected  from  such  securities 
more  than  sufficient  to  pay  all  possible  liability  of  the  cashier  on  the 
bond,  an  action  by  plaintiff  to  recover  the  excess  was  not  premature, 
though  the  cashier's  liability  on  the  tjond  had  not  terminated. 

Appeal  from  District  Court,  Pueblo  County, 

Action  by  William  S.  Peabody  against  the  Mercantile 
National  Bank  of  Pueblo.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Chas.  E.  Cast  and  J.  H.  McCorkle,  for  appellant. 
Teller  &  Dorsey,  for  appellee. 

GUNTER,  J.  The  facts  herein  are:  J.  R.  Gordon  was 
indebted  to  appellee  in  the  sum  of  $500.  Appellee  desired 
immediate  payment;  Gordon,  further  time.  Appellee  agreed 
to  the  time  if  Gordon  would  give  a  negotiable  note  for  the 
debt.  Gordon  told  appellee,  substantially,  that  he  had  left 
with  the  American  National  Bank,  to  whose  liability  appel- 
lant has  succeeded,  certain  notes  for  collection;  that  he 
would  give  his  note,  and  would  see  Mr.  Gibson,  cashier  of  the 
bank,  and  have  it  secured  "with  notes  that  were  held  in  the 
bank."  After  Gordon  had  talked  with  Gibson,  appellee  saw 
the  latter  at  the  bank,  and  informed  him   what    Gordon    had 

*As  to  the  powers  of  cashiers  of  incorporated  banks,  see  generally, 
Valdetero  v.  Citizens'  Bank  of  Jennings  (L^a.),  1  Bank.  Cas.  601,  and 
notes,  611  et  seq. 
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stated.  Gibson  replied  that  what  Gordon  had  said  was  true, 
and  produced  a  large  bundle  of  notes — those  mentioned  by 
Gordon — -and  directed  appellee  to  examine  them  and 
determine  if  he  wanted  any  of  them  for  security.  Appellee 
selected  three  notes,  mentioned  in  the  indorsement  herein- 
after set  out.  Gibson  pronounced  these  notes  good,  and  said 
"he  had  some  claim  on  Gordon,  and  he  had  to  have  enough 
to  pay  his  claim,  besides  enough  for  the  note.  I  [appellee] 
says,  'Will  these  notes  be  enough.'''  and  he  says,  'Plenty,'  and 
so  he  took  these  notes  and  put  this  indorsement  on  the  note." 
The  indorsement  referred  to  is  as  follows: 

"This  note  has  lodged  as  collateral  security  the  following 
notes,  which  are  held  subject  to  the  following  conditions: 
Note.  J.  B.  Orman,  dated  Feb.  12,  1895,  for  $1, 2:50.00, 
payable  6  mos.  after  date.  Notes,  Wm.  Crook,  dated  March 
8,  1895,  for  $300  and  $275  each,  respectively,  payable  3  mos. 
and  6  mos.  after  date.  The  conditions  with  which  these 
notes  are  held  as  collateral  as  against  this  note  are  as  fol- 
lows: That  when  the  bonds  executed  by  Robert  Gibson,  on 
account  the  Mesa  Hotel,  are  released  and  fully  satisfied  and 
his  liability  discharged  therefrom,  then  the  funds  arising 
from  the  collection  of  these  notes  are  to  be  paid,  first  to  W. 
S.  Peabody,  the  amount  of  this  note  and  interest,  and  an 
accounting  made  to  J.  B.  Gordon  for  the  balance.  Robert 
Gibson,  Cashier." 

The  note  upon  which  this  indorsement  was  made  was  given 
by  Gordon  to  appellee  for  $500,  due  six  months  after  date  of 
the  indorsement,  to  cover  the  indebtedness  above  mentioned 
from  Gordon  to  appellee;  and  it  was  taken  by  appellee,  and 
an  extension  of  the  time  given  Gordon  thereby,  in  considera- 
tion of  the  foregoing  indorsement  upon  the  note.  The 
amount  of  the  collateral  notes  were  subsequently  paid  into  the 
bank,  whose  cashier  Gibson  was,  and  went  into  what  is  desig- 
nated as  "Cashier's  Account,"  which  account  is  thus 
described  by  a  witness  of  appellant,  the  former  assistant 
cashier  of  the  American  National  Bank,  and  such  at  the  time 
of  the  transactions  involved:  "Well,  it  is  an  account —  Say 
a  person  leaves  a  collection  there,  and  has  no  account  with 
the  bank,  and  probably  had  not  had  any  transactions  with 
the  bank;  it  is  simply  credited  to  the  cashier's  account,  and, 
when  he  came  in,  there  would  be  a  check  made,  and  signed 
'Cashier,'  and  he  would  be  paid  his  money.  *  *  *  Yes; 
it  would  be  a  bank  collection."  It  was  agreed  hy  the  above 
indorsement  that  the  proceeds  of  the  collection  of  the 
collateral  notes,  so  far  as  necessary,  remaining  after  Gibson 
should  be  discharged  from  liability  by  reason  of  having  signed 
the  Mesa  Hotel  bonds,  should  be  paid  to  appellee  in  satisfac- 
tion of  his  note.  Prior  to  the  bringing  of  this  action  there 
had  been  paid  to  the  bank  the  amount  of  the  collateral  notes, 
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$1,875,  and  it  had  been  ascertained  that  the  liability  of  Gib- 
son on  the  bonds  could  not  exceed  $994.93.  There  was  thus 
in  the  hands  of  the  bank,  in  excess  of  the  amount  necessary 
to  meet  any  possible  liability  of  Gibson,  $880.57;  such  excess 
being  more  than  sufficient  to  discharge  the  note  of  appellee, 
principal  and  interest.  As  there  could  be  no  liability  of  Gib- 
son upon  which  to  apply  this  excess,  there  was  no  reason  for 
appellant  bank  retaining  it.  The  condition  upon  which  it 
was  to  be  paid  to  appellee,  to  the  extent  of  his  note  and 
interest,  had  been  satisfied.  Out  of  this  excess  appellee 
demanded  payment  of  his  note  and  interest,  and,  being  re- 
fused, brought  this  action  to  recover  the  amount  of  such 
demand,  upon  the  above  agreement  of  indorsement.  The 
trial  was  to  court  and  jury.  At  the  close  of  the  evidence  a 
verdict,  as  directed  by  the  court,  was  returned  for  appellee 
for  the  amount  claimed,  and  judgment  entered  accordingly. 
Therefrom  is  this  appeal,  and  in  support  thereof  appellant 
(defendant)  contends  that  the  contract  of  indorsement  was 
the  personal  obligation  of  Gibson,  and  that  there  was  suffi- 
cient evidence  thereof  to  require  the  submission  of  the  ques- 
tion to  a  jury;  further,  that  the  action  was  prematurely 
brought,  because  Gibson  had  not  been  discharged  from  lia- 
bility on  the  Mesa  Hotel  bonds  at  the  time  of  the  institution 
of  the  suit.  It  is  also  insisted  that  error  was  committed  in 
striking  out  a  part  of  the  answer. 

Five  witnesses  testified.  The  facts  hereinabove  recited  as 
those  of  the  case  appear  largely  from  the  testimony  of  appel- 
lee. Whether  so  or  not,  there  is  no  conflict  as  to  them. 
From  the  facts  recited  in  the  opening  of  this  opinion,  it 
appears  that  Gibson  was  the  cashier  of  the  bank — its  real 
executive  officer  in  the  ordinary  business  of  the  bank;  that 
the  holding  of  these  notes  for  collection,  and  the  promise  to 
pay  the  proceeds  thereof  as  directed  by  Gordon,  was  in  the 
line  of  such  ordinary  business;  that  in  it,  as  he  had  apparent 
authority  to  do,  he  informed  appellee  that  the  bank  held  the 
notes  belonging  to  Gordon  for  collection,  and  promised,  in 
the  name  of  the  bank,  at  Gordon's  request,  as  he  also  had 
apparent  authority  to  do,  from  the  collection  of  such  notes, 
on  the  condition  named — the  discharge  of  Gibson  from  lia- 
bility on  the  Mesa  Hotel  bonds — to  pay  the  note  of  $500, 
given  by  Gordon  to 'appellee.  In  consideration  of  this 
promise  contained  in  the  indorsement,  appellee  took  the 
Gordon  note.  As  the  bank  made  this  promise,  and  as  it  col- 
lected the  collateral  notes  and  held  the  proceeds  thereof,  it 
should  now  pay  the  note  of  appellee,  unless  it  is  necessary  to 
retain  the  funds  to  meet  a  liability  of  Gibson  on  the  Mesa 
Hotel  bonds. 

Upon  the  contention  that  all  of  the  funds  collected  should 
be  held  to  protect  Gibson  on  such  liability,   appellant   insists 
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that  this  action  is  prematurely  brought.  The  bank  agreed, 
after  Gibson  was  discharged  from  hability  on  the  bond,  to 
pay  over  the  proceeds  of  the  collection  of  the  collateral,  or  so 
much  thereof  as  might  be  necessary,  to  appellee  on  his  note. 
It  has  in  its  hands  more  than  enough  to  pay  all  possible  lia- 
bility of  Gibson,  and  the  note  of  appellee.  There  is  no  rea- 
son for  its  retaining  more  of  the  collection  than  enough  to 
meet  the  liability  of  Gibson.  There  is  no  possible  liability 
of  Gibson  upon  which  to  apply  such  excess.  The  substance 
of  the  condition  as  to  the  discharge  of  the  liability  of  Gibson 
has  been  satisfied,  and  was  so  prior  to  the  institution  of  this 
suit.     The  action  was  not  prematurely  brought. 

No  error  was  committed  in  striking  out  a  part  of  appel- 
lant's answer,  as  all  that  was  material  in  the  matter  stricken 
was  preserved  by  the  denials  remaining. 

The  judgment  should  be  affirmed.     Affirmed. 
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Officer  v.  Officer  et  al.  (Stewart,  Intervener). 

{Supreme  Court  of  Iowa,  May  /j,  1903.) 

[94  N.  W.  Rep.  947.] 

Executors — Right  to  Deposit  Funds  in  Bank. 

An  executor   may    properh'  deposit   the   funds  of  the   estate   to  the 
account  of  the  estate  in  a  solvent  bank. 
Same — General  Deposit. 

Where  an  executor  deposited  funds  belong-ing-  to  the  estate  with  a 
bank,  and  drew  checks  against  the  funds,  which  were  honored,  there 
being  no  agreement  to  return  the  identical  money  deposited,  or  that 
the  funds  should  be  used  for  any  specitied  purpose,  the  deposit  was 
merely  a  general  one. 
Same — Same — Trust  Funds— Insolvency— Preferential  Claims.* 

Where  an  executor  makes  a  general  deposit  of  money  belonging  to 
the  estate  in  an  apparently  solvent  bank,  neither  he  nor  his  cestui  que 
trust  is  entitled  to  any  preference  over  the  other  creditors  of  the  bank 
merely  because  the  deposit  was  a  trust  fund  to  the  knowledge  of  the 
bank. 

Appeal  from  District  Court,  Pottawattamie  County;  A.  B. 
Thornell,  Judge. 

Application  in  a  receivership  proceeding  for  the  allowance 
and  establishment  of  a  claim  filed  by  the  intervener,  as 
executor  of  the  estate  of  A.  Cochran,  deceased,  as  a  preferen- 
tial one.  The  trial  court  denied  the  application,  and  inter- 
vener appeals.     Affirmed. 

C.  G.  Saunders  and  J.  J.  Stewart,  for  appellant. 
Harl  &  McCabe,  for  appellee. 

DEEMER,  J.  The  firm  of  Officer  &  Pusey  was  a  partner- 
ship doing  a  general  banking  business  in  the  city  of  Council 
Bluffs.  On  September  17,  1900,  it  went  into  the  hands  of  re- 
ceivers, and,  on  October  i6th  of  the  same  year,  intervener, 
as  executoi  of  the  estate  of  A.  Cochran,  deceased,  filed  his 
claim  against  Officer  &  Pusey  with  the  receivers,  for  the 
sum  of  something  more  than  $2,000,  which  he  had  deposited 
in  the  bank  to  the  credit  of  "the  estate  of  A.  Cochran, 
deceased.  J.  J.  Stewart,  executor."  He  alleges  that  he 
notified  the  bank  that  this  was  a  special  trust  fund  which 
should  at  all  times  be  kept  on  hand  and  subject  to  the  order 
of  court,  and  that  said  Officer  &  Pusey  had  notice  of  the 
character  of  the  funds.  He  further  pleaded  that  the  funds  in 
the  hands  of  the  receivers  were  augmented  to  the  amount  of 
the  deposit,  and  that  the  same,  or  an  equal  amount  thereof, 
was  still  in  their  hands,  and  he  asked  that  his  claim  be 
allowed  and  established  as  a   preferred    one.     The   facts    are 

*See  note  appended  to  Paul  v.  Draper  (Mo.),  3  Bank.  Cas.  50. 
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not  in  dispute.  It  was  agreed  that  the  claim  should  be 
treated  as  if  brought  in  the  name  of  the  cestui  que  trust;  that 
J.  J.  Stewart  was  executor  of  the  estate  of  A.  Cochran,  and 
as  such  deposited  the  money  claimed  by  him,  as  stated  in 
his  application;  and  that  such  deposits  were  made  on  and 
after  March  31,  1900,  with  the  knowledge  of  the  bank  that 
they  were  trust  funds  held  by  Stewart.  The  deposits  were 
made  in  good  faith,  and,  when  made,  the  bank  was  reported 
to  be  solvent  and  sound.  When  the  bank  passed  into  the 
hands  of  the  receivers  there  was  more  than  $100,000  of  assets, 
which  was  more  than  sufficient  to  pay  all  preferred  claims; 
and  from  the  time  the  deposits  were  made,  down  to  the  time 
of  the  appointm.ent  of  the  receivers,  the  bank  had  more  than 
$100,000  in  cash.  Stewart  never  had  an  order  of  court  to 
make  the  deposits,  but  acted  upon  his  own  judgment  and 
responsibility,  for  the  purpose  of  preserving  and  securing  the 
funds.  From  time  to  time  he  drew  checks  in  his  official 
capacity  against  the  funds,  which  were  duly  honored  and 
paid. 

The  first  question  of  law  to  be  determined  on  this  state  of 
facts  is,  was  the  deposit  wrongful.?  If  so,  and  the  bank  had 
notice  of  the  character  of  the  funds,  there  is  no  doubt  that  the 
claim  should  be  given  a  preference,  Ind.  Dist.  v.  King,  80 
Iowa,  498,  45  N,  W.  908;  Davenport  Plow  Co,  v.  Lamp,  80 
Iowa,  722,  45  N.  W,  1049,  20  Am.  St,  Rep,  442;  Dist,  Tp.  v. 
Bank,  88  Iowa,  194,  55  N,  W,  342;  In  re  Knapp  &  Co.,  loi 
Iowa,  488,  70  N,  W.  626;  Jones  v,  Chesebrough,  105  Iowa, 
303,  75  N,  W.  97.  An  executor  must  exercise  that  degree  of 
care  and  prudence  with  reference  to  funds  coming  into  his 
hands  that  ordinarily  prudent  men  exercise  in  regard  to 
their  own  affairs,  and,  in  the  absence  of  statute  preventing, 
they  may  deposit  the  same  in  banks  of  good  standing  and 
reputed  solvency,  Barney  v,  Saunders,  16  How.  535,  14  L, 
Ed,  1047;  King  v,  Talbot,  40  N,  Y.  ^6.  Indeed,  it  seems  to 
be  generally  held  that  a  trustee  who  has  deposited  funds  to  a 
trust  account  in  a  reputable  bank  or  banking  house  is  not  lia- 
ble for  any  loss  which  may  occur  through  failure  of  the 
bank.  In  re  Law's  Estate  (Pa.)  22  Atl.  831,  14  L.  R.  A,  103; 
Norwood  V,  Harness,  98  Ind,  134,  49  Am.  Rep.  739;  Jacobus  v. 
Jacobus,  37  N,  J,  Eq.  17;  People  v.  Faulkner,  107  N,  Y,  488, 
14  N,  E,  415,  Of  course,  the  deposit  must  be  made  to  the 
trust  account.  If  the  executor  or  trustee  makes  a  deposit  of 
trust  funds  in  his  individual  name,  or  mingles  them  with 
other  funds,  he  is  not  relieved  of  responsibility  should  the 
funds  be  lost.  Williams  v.  Williams,  55  Wis.  300,  12  N.  W. 
465,  13  N,  W,  274,  42  Am,  Rep.  708;  Allen  v.  Leach  (Del. 
Orph.  Ct.)  29  Atl.  1050;  Corya  v.  Corya,  119  Ind.  593,  22  N. 
E.  3.  Such  act  is  in  itself  a  conversion  of  the  funds.  Ivey 
v.  Coleman,  42  Ala,  409. 

Finding,  then,  that  the  executor  was   authorized   to  make 
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a  deposit  of  the  money  belonging  to  the  estate,  the  next 
question  is  the  nature  of  the  deposit.  Deposits  are  divided 
into  general,  special,  and  specific;  and,  in  the  absence  of 
proof  to  the  contrary,  every  deposit  is  presumed  to  be  gen- 
eral. In  case  of  general  deposits,  the  money  deposited  is 
mingled  with  other  money  of  the  bank,  and  the  entire  amount 
forms  a  single  fund,  from  which  depositors  are  paid.  The 
relation  of  debtor  and  creditor  is  created,  and,  in  the  event 
of  failure  of  the  bank,  all  such  creditors  stand  on  an  equality. 
Lowry  v.  Polk  County,  ^i  Iowa,  50,  49  N,  W.  1049,  33  Am. 
Rep.  114;  Long  v.  Emsley,  57  Iowa,  11,  10  N.  W.  280;  Com- 
monwealth Bank  v.  Wister,  2  Pet.  318,  7  L.  Ed.  437;  In  re 
Hunt  (Mass.)  6  N.  E.  5154;  Briyn  v.  Bank,  9  Com.  413.  A 
general  deposit  differs  from  a  loan  in  that  the  money  is  left 
with  the  bank  for  safe-keeping,  subject  to  order,  and  payable, 
not  in  the  specific  money  deposited,  but  in  an. equal  sum.  It 
may  or  may  not  bear  interest,  and,  so  long  as  the  relation  is 
simply  that  of  debtor  and  creditor,  no  loan  is  created.  In  re 
Law's  Estate,  supra.  A  special  deposit  is  created  where  the 
money  is  left  for  safe-keeping  and  return  of  the  identical  thing 
•to  the  depositor.  And  a  specific  deposit  exists  when  money 
or  property  is  given  to  a  bank  for  some  specific  and  particular 
purpose,  as  a  note  for  collection,  money  to  pay,  a  particular 
note,  or  property  for  some  specific  purpose.  People  v.  Bank, 
96  N.  Y.  33;  Braham  v.  Adkins,  77  111.  263;  Peak  v.  Ellicott, 
30  Kan.  156,  I  Pac.  499,  46  Am.  Rep.  90;  German  Bank  v. 
Foreman,  138  Pa.  474,  21  Atl.  20,  21  Am.  St.  Rep.  908.  The 
deposit  made  in  this  case  was  not  a  special  one.  The  bank 
did  not  receive  it  upon  a  promise  to  keep  the  identical 
money  and  to  return  it  to  the  executor.  It  was  not  specific, 
for  the  bank  had  the  right  to  mix  the  funds  with  other 
money  received  by  it,  and  obligated  itself  simply  to  honor 
and  pay  the  executor's  checks.  It  did  not  agree  to  hold  the 
same  for  the  parties  entitled  thereto,  but  it  was  at  all  times 
authorized  to  pay  the  same  out  on  checks  signed  by  the 
executor,  and  was  not  bound  to  see  that  the  money  received 
thereon  went  to  those  who  were  entitled  to  receive  it.  Many 
attempts  have  been  made  to  secure  priority  in  such  cases  on 
the  theory  that  the  deposit  is  specific,  but  they  have  uni- 
formly failed.  See  Fletcher  v.  Sharpe,  108  Ind.  276,  9  N.  E. 
142;  McLain  v.  Wallace,  103  Ind.  562,  5  N.  E.  911;  Alston  v. 
State,  92  Ala.  124,  9  South.  732,  13  L.  R.  A.  659;  Henry  v. 
Martin,  88  Wis.  367,  60  N.  W.  263. 

We  have  found  that  the  deposit  in  this  case  was  authorized, 
and  that  it  was  general  in  character,  and  the  question  yet 
remains,  may  the  executor  or  his  cestui  que  trust  recover  the 
deposit  as  a  preferred  claim?  The  mere  fact  that  he  is  a 
trust  fund  creditor  does  not  give  him  this  right.  Equality  is 
regarded  as  equity  in  such  cases.     He  is  simply  a  creditor   of 
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the  bank,  and  has  no  peculiar  claim  or  right  over  other 
creditors.  Ringo  v.  Field,  6  Ark.  43;  Fletcher  v.  Sharpe, 
supra;  Shaw  v.  Bauman,  34  Ohio  St.  25;  Paul  v.  Draper 
(Mo.)  59  S.  W.  77,  81  Am.  St.  Rep.  296;  Nat'l  Bank  v. 
Millard,  10  Wall.  153,  19  L.  Ed.  897.  In  Fletcher  v.  Sharpe. 
supra,  it  is  said:  "There  is  no  question  that  the  fund  was 
properly  deposited.  *  *  *  When  deposits  are  received, 
unless  they  are  special,  they  belong  to  the  bank  as  a  part  of 
its  general  funds,  and  the  relation  of  debtor  and  creditor 
arises  between  the  bank  and  the  depositor.  This  is  equally 
so  whether  the  deposit  is  of  trust  money  or  of  funds  which  are 
impressed  with  no  trust,  provided  the  act  of  the  depositor  is 
no  misappropriation  of  the  funds.  If,  in  receiving  a  trust 
fund,  a  bank  acted  with  knowledge  that  it  was  taking  the 
fund  in  violation  of  the  duty  of  the  trustee,  the  rights  of  a 
cestui  que  trust  might  be  different.  *  *  *  In  this  case, 
where  no  impropriety  is  imputed  to  the  bank  in  receiving 
the  money,  it  becomes  the  debtor  of  the  petitioner,  and  its 
debt  to  them  was  of  the  same  character  as  its  debt  to  any 
other  depositor,  and  must  be  paid  in  the  same  proportion. 
The  rights  of  other  creditors  stand  on  a  level  with  those  of* 
the  petitioners,  and  are  to  be  guarded  and  protected  by  the 
court  with  the  same  vigilance."  This  is  manifestly  sound 
doctrine,  and  does  not  in  any  manner  controvert  the  rule 
that  a  cestui  que  trust  may  follow  trust  property  which  has 
been  misapplied  or  misdirected  by  a  trustee  into  the  hands  of 
any  who  is  not  an  innocent  purchaser  for  value.  Generally 
speaking,  equity  will  follow  a  trust  fund  through  any  number 
of  transmutations,  and  preserve  and  protect  it  for  the  real 
beneficiary,  so  long  as  such  can  be  identified  and  followed; 
and  no  court  has  gone  farther  than  our  own  in  this  respect. 
But  where  the  property  has  rightfully  been  disposed  of  by 
the  trustee,  and  title  has  passed  from  him,  the  cestui  que 
trust  will  not  be  permitted  to  reclaim  the  same.  Hence  the 
necessity  for  determining  the  rightfulness  of  the  deposit. 
When  it  is  once  determined  that  the  deposit  was  rightful, 
the  case  assumes  the  same  aspect  as  if  the  cestui  que  trust 
had  expressly  authorized  it.  Had  he  done  so,  of  course  he 
could  not  follow  the  property  into  the  hands  of  the  receivers. 
In  virtue  of  the  power  conferred  upon  him  by  law,  the  exec- 
utor deposited  the  money  in  the  bank,  and  thus  became  the 
bank's  creditor  for  the  amount  of  the  deposit.  The  money 
was  properly  mingled  with  other  funds  of  the  bank,  and  lost 
its  distinctive  character  as  trust  funds.  The  bank  became 
obligated  to  return  a  like  amount  to  the  executor,  or  to  honor 
his  checks  issued  against  the  deposit.  In  other  words,  it  be- 
came the  debtor  of  the  trustee.  And,  as  said  in  Bradley  v. 
Chesebrough,  in  Iowa,  126,  82  N.  W.  472,  referring  to  Gavin 
v.  Gleason,    105  N.  Y.  262,  11    N.  E.  504,  "that   plaintiff  was 
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a  trust  creditor  does  not  of  itself  entitle  him  to  preference 
over  other  creditors."  The  executor  had  the  right  to  make 
the  deposit,  and  the  bank  had  an  equal  right  to  use  it  in  its 
business  in  the  ordinary  way.  The  fund  stood  on  the  same 
footing  as  any  other  general  deposit.  McAfee  v.  Bland  (Ky.) 
II  S.  W.  439- 

The  case  is  easily  distinguishable  from  cases  were  the 
deposit  is  wrongful,  for  there  the  relation  of  debtor  and 
creditor  does  not  exist;  at  any  rate,  the  cestui  que  trust  is 
not  bound  by  such  a  deposit.  It  is  also  very  different  from 
those  cases  where  a  bank,  with  notice  of  the  trust  character 
of  a  deposit,  attempts  to  apply  it  on  a  debt  due  it  by  the  trus- 
tee. In  such  cases,  the  cestui  que  trust  may  recover  the 
amount  so  misapplied  from  the  bank.  It  is  doubtless  true, 
also,  that  the  cestui  que  trust  may  recover  from  a  solvent 
bank  the  amount  of  a  deposit  by  another  to  his  account  as 
trustee,  but  none  of  these  rules  are  applicable  here,  for  the 
reasons  that  the  deposit  was  rightful,  the  relation  of  debtor 
and  creditor  was  created,  and  the  entire  assets  of  the  bank 
are  now  in  the  hands  of  trustees  for  an  equitable  and  proper 
distribution.  There  is  no  reason,  then,  for  preferring  one 
creditor  over  another,  and  surely  none  will  be  preferred 
simply  because  he  is  what  might  be  called  a  trust  fund 
creditor. 

In  Cavin  v.  Gleason  (N.  Y.)  ii  N.  E.  504,  relied  upon  by 
appellant,  a  trustee  who  had  wrongfully  dissipated  and 
lost  a  trust  fund  made  an  assignment  for  the  benefit  of 
creditors,  and  the  cestui  que  trust  sought  to  have  a  preferen- 
tial claim  established  out  of  the  assets  of  the  trustee.  The 
claim  was  denied,  because  the  cestui  que  trust  could  not  show 
that  the  funds  were  included  in  the  assets,  either  in  the 
original  or  a  traceable  form.  The  court  there  said:  "It  is 
clear  that  a  trust  creditor  is  not  entitled  to  preference 
over  general  creditors  of  an  insolvent  merely  on  the  ground 
of  the  nature  of  his  claim;  that  is,  that  he  is  a  trust  creditor, 
as  distinguished  from  a  general  creditor.  *  *  «  The 
equitable  doctrine,  that  as  between  creditors  equality  is 
equity,  admits,  so  far  as  we  know,  of  no  exception  founded  on 
the  greater  supposed  sacredness  of  one  debt,  or  that  it  arose 
out  of  a  violation  of  duty,  or  that  its  loss  involves  greater 
apparent  hardship  in  one  case  than  another,  unless  it 
appears,  in  addition,  that  there  is  some  specific,  recognized 
equity,  founded  on  the  relation  of  the  debt  to  the  assigned 
property,  which  entitles  the  claimant,  according  to  equitable 
principles,  to  preferential  payment.  If  it  appears  that  trust 
property  specificalh'  belonging  to  the  trust  is  included  in  the 
assets,  the  court,  doubtless,  may  order  it  to  be  restored  to 
the  trust.  *  *  *  This  rule  simply  asserts  the  right  of  the 
true  owner  to  his  own  property."  This  rule  was  approved 
5  Bkg-  Gas— 48 
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in  Bradley  v.  Chesebrough,  supra.  It  manifestly  has  no 
application  where  the  trustee  has  rightfully  disposed  of  the 
trust  property,  and  the  cestui  is  attempting  to  enforce  a 
preferential  claim  against  the  debtor  for  that  property. 

In  the  case  of  Jones  v.  Chesebrough,  supra,  it  was  assumed, 
without  deciding  the  point,  that  money  rightfully  deposited 
might  be  followed  into  the  hands  of  an  assignee  of  an  insol- 
vent bank.  But  as  the  case  turned  on  the  claimant's  inability 
to  trace  his  property,  there  was  no  necessity  for  deciding  the 
other  point,  and  that  case  should  not  be  regarded  as  an 
authority  in  support  of  intervener's  claim. 

None  of  the  cases  cited  by  appellant  reach  the  exact  point 
for  decision  here,  and  we  have  been  unable,  after  a  somewhat 
laborious  search,  to  find  any  that  does  sustain  his  contention. 
On  the  other  hand,  there  is  abundant  authority  for  the  posi- 
tions we  have  taken,  which  are  to  the  effect  that  the  deposit 
was  rightful,  was  general  in  character,  and  that  the  executor, 
or  the  estate  which  he  represents,  is  a  creditor  of  the  bank, 
having  no  peculiar  equities  over  those  of  any  other  c^-editors, 
and  consequently  is  not  entitled  to  have  his  claim  established 
as  a  preferential  one. 

The  ruling  of  the  district  court  was  correct,  and  it  is 
affirmed. 
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Smith  v.  Elizabethport  Banking  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  17,  1903.) 
[55  Atl.    Rep.  248.J 

Banks — Loss  of  Depositor's  Securities — Liabilities. 

In  a  suit  against  a  bank,  a  gratuitous  bailee,  to  recover  the  value  of 
securities  left  with  it,  and  which  have  been  stolen  by  one  of  its  em- 
ployees, a  want  of  ordinary  care  on  the  part  of  the  bank  not  appear- 
ing, the  bank  is  not  liable  for  the  loss  of  the  plaintiff. 

Dixon,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Union  County. 

Action  by  Thomas  J.  Smith,  administrator  of  Peter  H. 
Wyckoff,  against  the  Elizabethport  Banking  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.     Affirmed. 

C.  Addison  Swift  and  Geo.  R.  Brisbor,  for  plaintiff  in 
error, 

P.  H.  Gihooley  and  R.  V.  Lindabury,  for  defendant  in 
error. 

VAN  SYCKEL,  J.  This  suit  was  instituted  to  recover  of 
the  defendant  bank  the  value  of  three  ^1,000  government 
bonds  which  it  is  alleged  were  deposited  by  the  plaintiff's 
intestate  with  the  bank  for  safe-keeping.  The  bonds  were 
purchased  by  Wyckoff  through  Walter  O.  Smith,  the  defend- 
ant's cashier,  and  paid  for  by  Wyckoff's  check,  payable  to  the 
order  of  Smith  as  cashier.  At  the  request  of  Wyckoff,  the 
bonds  were  placed  by  Smith  in  the  safe  of  the  bank  in  March, 
1895,  in  a  sealed  envelope.  Wyckoff  died  in  August,  1898, 
and  soon  thereafter  Thomas  J.  Smith,  his  administrator,  called 
at  the  bank  and  looked  at  the  bonds,  and  at  his  request  they 
were  left  at  the  bank.  No  charge  was  made  for  keeping  the 
bonds  in  the  safe  of  the  bank,  and  no  coupons  were  cut  from 
the  bonds  before  they  disappeared.  These  bonds  were 
the  only  securities  ever  taken  on  deposit  for  any  one.  The 
cashier  never  reported  to  the  directors  or  to  any  officer  of  the 
bank  that  he  had  deposited  these  securities  in  the  safe,  and 
they  had  no  knowledge  of  such  deposit.  The  bank  was 
organized  in  1889,  and  never  did  a  safe  deposit  business  until 
its  charter  was  amended  in  July,  1900.  Prior  to  1900  there 
was  no  express  authority  contained  in  the  charter  of  the  bank 
to  receive  valuables  for  safe-keeping,  either  for  hire  or 
gratuitously;  and  no  such  authority  was  expressly  given  to 
the  cashier,  or  known  to  have  been  exercised  by    him.     Prior 
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to  July,  1900,  the  bank  had  no  vault,  and  only  one  safe. 
These  bonds  were  placed  by  the  cashier  in  the  burglar-proof 
compartment  of  the  safe,  where  the  securities  and  money  of 
the  bank  were  kept.  This  compartment  was  required  to  be 
kept  open  during  business  hours,  and  therefore  the  em- 
ployees of  the  bank  could  not  be  excluded  from  access  to  it. 
After  July,  1900,  when  the  bank  was  moved  to  new  quarters, 
the  clerks  did  not  have  access  to  the  vault.  One  Schrieber, 
an  employee  of  the  bank,  went  on  his  vacation  in  August, 
1900.  He  failed  to  return  to  the  Lank,  and  this  led  to  the 
discovery  that  he  had  stolen  $108,000  of  its  funds,  together 
with  the  plaintiff's  bonds.  Schrieber  had  been  in  the  service 
of  the  bank  for  11  years,  and,  so  far  as  appears,  the  officers 
of  the  bank  had  no  cause  to  question  his  integrity.  Whether 
the  bank,  while  these  bonds  were  in  its  safe,  had  authority  to 
take  such  securities  for  safe-keeping,  or  whether  the  cashier, 
as  the  representative  of  the  bank,  could  receive  them,  with- 
out express  instructions  from  the  directors  of  the  bank,  so  as 
to  charge  the  bank  with  the  liability  of  a  gratuitous  bailee, 
are  questions  in  regard  to  which  no  opinion  is  intended  to  be 
intimated.  Conceding  that  the  bank  was  a  gratuitous  bailee, 
we  think  that  the  evidence  fails  to  show  on  the  part  of  the 
bank  any  want  of  the  ordinary  care  which  the  law  exacted  of 
it  in  that  relation.  The  bonds  were  deposited  in  the  most 
secure  place  in  the  banking  house.  When  they  were  stolen 
does  not  appear,  but  manifestly  it  was  before  removal  to  the 
new  banking  house,  and  it  may  have  been  the  first  peculation 
of  Schrieber.  There  was,  so  far  as  appears,  no  circumstance 
to  lead  the  bank  to  distrust  him;  and  the  depositor,  with  re- 
spect to  his  bonds,  equally  with  the  bank  as  to  its  funds, 
assumed  the  risk  of  loss  by  dishonesty  of  the  clerk. 

The  case  was  bare  of  testimony  from  which  the  jury  could 
infer  negligence,  and  therefore  a  verdict  for  the  defendant 
was  properly  directed  by  the  trial  court.  The  judgment  be- 
low should  be  affirmed. 

DIXON,  J.  (dissenting).  The  testimony  in  this  case  makes 
it  quite  clear  that  if  the  bonds  were  in  possession  of  the 
defendant  after  the  bank  was  moved  to  new  quarters  in  July, 
1900,  then  they  were  not  kept  in  the  vault  where  the  defend- 
ant kept  its  own  securities,  and  should  have  kept  these  bonds. 
As  Schrieber,  the  defendant's  employee  who  stole  the  bonds, 
did  not  leave  the  bank  until  about  the  middle  of  August,  1900, 
I  think  it  is  inferable  that  he  did  not  steal  them  until  that 
time;  and  the  question  whether  such  an  inference  should  be 
drawn  ought  to  have  been  submitted  to  the  jury.  If  drawn^ 
a  verdict  for  the  plaintiff  would  have  been  lawful. 
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Balling  v.  Manhattan  Sav.   Bank  &  Trust  Co. 

{Stipreme  Court  of  Tennessee,  June  jo,  1903.) 

[75  S.  W.  Rep.  1051.] 

Gifts — Inter  Vivos — Contingency. 

A  third  person  delivered  to  complainant  his  passbooks  in  defendant 
bank,  stating  that  he  was  going-  away  and  wanted  her  to  have  the 
money  to  his  credit  in  the  bank  as  evidenced  by  said  books,  and  that  if 
he  did  not  return  he  wanted  her  to  understand  that  it  was  hers,  and  said 
books  were  delivered  to  her  to  enable  her  to  collect  the  same  if  he  did 
not  return:  held,  not  a  valid  gift  inter  vivos,  being  dependent  on  a 
contingency. 

Appeal  from  Chancery  Court,  Shelby  County;  F.  H. 
Heiskill,  Chancellor. 

Suit  by  Rosina  Balling  against  the  Manhattan  Savings 
Bank  &  Trust  Company.  Decree  dismissing  the  bill,  and 
complainant  appeals.     Affirmed. 

G.  T.  Fitzhugh,  for  appellant. 
L.  &  E.  Lehman,  for  appellee. 

McALISTER,  J.  The  question  presented  in  this  case  is 
whether,  upon  the  facts  alleged  in  the  bill,  a  valid  gift  inter 
vivos  was  made  of  a  sum  of  money,  amounting  to$586.  S4, 
from  one  George  Volmer  to  the  complainant,  Rosina  Balling. 
The  chancellor  sustained  a  demurrer  interposed  by  the 
defendant,  and  dismissed  complainant's  bill. 

The  material  allegations  of  the  bill  are  that  on  the  12th 
day  of  May.  1890,  the  said  George  Volmer  opened  an  account 
with  the  defendant,  Manhattan  Savings  Bank  &  Trust  Com- 
pany, which  delivered  to  the  said  Volmer  a  deposit  book  giv- 
ing him  credit  for  the  amount  deposited  on  that  day.  It  is 
further  alleged  that,  under  the  rule  promulgated  by  the  bank, 
all  deposits  were  to  be  credited  in  said  book,  and  all  drafts 
drawn  on  account  of  deposits  made  with  the  bank  had  to  be 
made  by  the  depositor  personally,  or  by  his  order  in  writing, 
on  the  production  of  the  depositor's  book.  It  is  then  alleged 
that  deposits  were  made  by  the  said  George  Volmer  at  various 
times,  and  entries  made  in  said  deposit  book  giving  him 
credit  therefor.  The  last  deposit  by  said  Volmer,  as  shown 
by  said  deposit  book  No.  S.604,  was  on  November  19,  1891, 
and  the  total  sum  of  said  deposits,  with  interest  thereon, 
credited  to  George  Volmer  in  said  bank,  amounts  to  $586.54. 
The  bill  then  alleges  that  on  the  19th  day  of  January,  1895, 
the  said  George  Volmer  transferred  and  made  actual  delivery 
of  said  deposit  books  to  complainant,  at  the  same   time    say- 
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ing  to  complainant  that  he  was  going  away,  and  wanted  her 
to  have  the  money  to  his  credit  in  said  Manhattan  Savings 
Bank  &  Trust  Company  as  evidenced  by  said  books,  and  that 
if  he  did  not  return  he  wanted  complainant  to  understand 
that  it  was  hers,  and  said  books  were  delivered  to  her  for  the 
purpose  of  enabling  her  to  collect  the  same  in  the  event  that 
he  did  not  return.  It  is  then  alleged  that  the  said  George 
Volmer  did  leave  on  said  date,  to  wit,  January  19,  1895,  and 
has  never  been  heard  from  since;  that  neither  the  complain- 
ant, nor  any  other  person  in  said  city  or  county  who  knew 
him  (though  his  acquaintances,  as  stated,  were  few),  has 
been  able  to  obtain  any  information  in  regard  to  him,  though 
diligent  inquiry  has  been  made  for  the  purpose  of  ascertaining 
his  whereabouts,  etc.  The  bill  further  alleged  that  more 
than  seven  years  had  elapsed  since  Volmer  left  Memphis  and 
Shelby  county;  that  he  has  been  continuously  absent  since 
then,  and  no  information  whatever  in  regard  to  him  has  been 
obtained;  and  complainant  is  advised  that  under  these  cir- 
cumstances the  law  raises  a  presumption  of  the  death  of  the 
said  George  Volmer,  and  that  the  transfer  and  delivery  by 
him  to  complainant,  more  than  seven  years  ago,  of  his 
deposit  books,  amounted  to  a  gift  of  the  money  in  bank  to 
his  credit  evidenced  by  said  books,  and  she  is  therefore 
legally  entitled  to  the  same.  It  is  further  alleged  that  his 
failure  to  return  after  an  absence  of  more  than  seven  years 
raises  the  legal  presumption  that  he  will  not  return  at  all» 
and  under  the  law  complainant  is  advised  that  she  has  been 
vested  with  an  absolute  title  to  the  money  credited  to  the 
account  of  George  Volmer. 

Three  grounds  of  demurrer  were  assigned  to  the  bill,  to 
wit:  (i)  That  the  bill  sets  up  title  to  certain  moneys 
deposited  with  demurrant  by  George  Volmer,  upon  the 
allegation  that  he  delivered  to  complainant  his  bank  deposit 
book,  and  that  he  was  going  away  and  wanted  her  to  have  the 
money  to  his  credit  with  demurrant  if  he  did  not  return,  and 
this  did  not  give  the  complainant  any  right  or  title  to  the 
money,  for  the  reason  that  the  alleged  gift  was  unexecuted 
and  incomplete,  so  that  the  title  to  said  money  never  passed 
out  of  Volmer.  (2)  The  said  bill  shows  that  the  moneys  on 
deposit  with  defendant  bank  to  the  credit  of  Volmer  were 
subject  only  to  draft  or  check  accompanying  the  deposit 
book,  and  complainant  does  not  show  that  she  ever  received 
any  check  or  draft  for  said  money,  or  any  part  thereof. 
(3)  It  is  alleged  in  the  said  bill  that  Volmer  is  dead,  and  the 
complainant  is  not  interested  in  his  estate  as  a  distributee, 
and  no  one  is  made  a  party  to  the  suit  as  the  administrator 
or  personal  representative  of  said  decedent. 

As  already  stated,  the  several  demurrers  were  sustained^ 
and  complainant's  bill  dismissed. 
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The  cardinal  inquiry  arising  under  the  first  assignment  is 
whether  the  alleged  gift  was  complete  and  executed.  It  is 
argued  that,  under  the  allegations  of  the  bill,  Volmer  retained 
dominion  and  control  over  it,  and  the  right  to  repossess  him- 
self of  said  fund  at  any  time;  that,  if  there  was  a  delivery  of 
said  deposit  book  to  appellant,  it  was  not  a  present  and 
irrevocable  gift.  It  is  insisted  the  bill  in  effect  admits  that 
at  any  time,  upon  the  return  of  Volmer,  he  would  have  had 
the  right  to  repossess  himself  of  the  books  and  the  fund.  It 
is  insisted  that  complainant  now  seeks  to  have  the  absolute 
right  to  the  fund  adjudged  to  her  upon  the  allegation  of  the 
nonreturn  of  Volmer,  and  the  presumption  of  death  arising 
from  seven  years  of  unexplained  absence. 

In  the  case  of  Marshall  v.  Russell,  93  Tenn.  265,  25  S.  W. 
1070,  it  is  said:  "The  settled  rule  is  that  a  parol  gift  of  a 
chattel  or  chosen  action,  whether  it  be  a  gift  inter  vivos  or 
causa  mortis,  does  not  pass  title  to  the  donee  without  delivery 
and  transfer  of  possession.  The  effect  of  a  valid  delivery  is 
to  place  the  subject  of  the  gift  in  the  contiol  and  dominion  of 
the  donee,  and  his  title  and  right  of  possession  by  said  gift 
and  delivery  become  absolute  and  irrevocable.  McEwen  v. 
Troost,  I  Sneed,  186.  It  is  therefore  essential  to  the  validity 
of  such  a  gift  that  the  transaction  be  fully  completed — that 
nothing  essential  remains  to  be  done.  If  left  incomplete,  there 
exists  a  locus  pcenitentige,  and  what  has  been  done  may  be 
revoked.  An  absolute  gift  which  will  divest  the  donor's  title 
requires  a  complete  renunciation  on  his  part,  and  acquisition 
on  the  part  of  the  donee,  of  all  the  title  to  and  interest  in  the 
subject  of  the  gift." 

In  the  case  of  Grover  v.  Grover,  24  Pick.  261,  35  Am.  Dec. 
319,  it  is  said:  "To  constitute  a  donation  inter  vivos,  there 
must  be  a  gift  absolute  and  irrevocable,  without  any  reference 
to  its  taking  effect  at  some  future  time.  The  donor  must 
deliver  the  property,  and  part  with  all  present  and  future 
dominion  over  it" — citing  Dale  v.  Lincoln,  62  111.  22. 

In  Taylor  v.  Henry,  48  Md.  550,  30  Am.  Rep.  486,  it 
appeared  that  Joseph  Henry  deposited  certain  moneys  in  a 
savings  bank,  so  that  the  account  stood:  "Joseph  Henry — 
Margaret  Taylor,  and  the  survivor  of  them,  subject  to  the 
order  of  either."  Joseph  Henry  retained  possession  of  the 
bankbook,  and  after  his  death  Margaret  Taylor,  who  was  his 
sister,  obtained  possession  of  the  same,  and  claimed  the  fund 
as  a  gift  by  virtue  of  the  deposit  and  the  use  of  the  aforesaid 
words.  The  court,  through  Mr.  Justice  Alvey,  said  "that  they 
[the  words]  did  not  import  a  gift  inter  vivos  would  seem  to 
be  clear  upon  the  most  obvious  construction.  To  make  such 
gift  perfect  and  complete,  there  must  be  an  actual  transfer  of 
all  right  and  dominion,  over  the  thing  given,  by  the  donor, 
and  acceptance  by  the  donee  or  some   competent    person    for 
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him.  And  it  is  essential  to  the  vaHdity  of  such  gift  that  it 
should  go  into  effect,  that  is,  transfer  the  property,  at  once 
and  completely;  for,  if  it  has  reference  to  a  future  time  when 
it  is  to  operate  as  a  transfer,  it  is  but  a  promise  without  a 
consideration,  and  could  not  be  enforced  either  at  law  or  in 
equity.  Until  a  gift  is  thus  made  perfect  the  locus  poenitentias 
remains,  and  the  owner  may  make  other  disposition  of  the 
property  that  he  may  think  proper."  See,  also,  Walden's 
Adm'r  v.  Dixon,  5  T.  B.  Mon.  170. 

In  the  case  of  Sheegog  v.  Perkins,  4  Baxt.  273-281,  the 
court  said:  "In  order  to  make  this  gift  complete,  it  must 
appear  absolutely  and  beyond  doubt  that  the  donor  intended 
to  part  with  his  dominion  over  the  property.  If  the  intention 
to  give  *  *  *  be  not  clearly  made  out,  it  cannot  be  sup- 
ported; and  if,  upon  the  facts,  the  matter  be  enveloped  in 
doubt,  that  doubt  must  prevail  against  the  hypothesis  of  the 
case." 

Now,  it  will  be  observed  in  all  of  the  cases  cited,  the  prin- 
ciple is  distinctly  recognized  that,  so  long  as  the  donor  retains 
control  and  dominion  of  the  property,  there  is  no  gift  inter 
vivos.  In  the  present  case  the  bill  distinctly  states  that  the 
complainant  was  to  have  the  money  in  the  event  that  George 
Volmer  did  not  return,  and  hence  it  was  within  the  power  of 
George  Volmer,  upon  his  return,  to  revoke  this  gift  at  any 
time.  The  gift  was  not,  therefore,  complete  and  executed, 
and  hence  did  not  take  effect  in  prsesenti.  The  donee's 
dominion  and  control  over  the  gift  was  entirely  dependent 
upon  the  contingency  of  the  nonreturn  of  the  donor,  and  that 
matter  was  left  in  uncertainty.  The  donee  manifestly  had 
no  complete  and  executed  title  to  the  gift  so  long  as  there 
was  a  contingency  dependent  upon  the  return  of  the  donor. 
It  is  well  settled  that  stronger,  more  cogent,  and  stringent 
proof  is  required  to  establish  a  gift  causa  mortis  than  a  gift 
inter  vivos,  because  the  former  donations  amount  to  a  revoca- 
tion pro  tanto  of  written  wills,  and,  not  being  subject  to  the 
forms  prescribed  for  nuncupative  wills,  are  of  a  dangerous 
nature,  and  open  the  door  of  fraud  and  perjury.  Sheegog  v. 
Perkins,  4  Baxt.  273-281;  Brunson  v,  Brunson,  Meigs,  630, 
641.  It  is  not  seriously  contended  that  a  gift  causa  mortis 
could  be  made  to  arise  upon  the  facts  stated  in  the  bill,  but 
the  contention  of  complainant's  counsel  is  that  the  facts 
make  out  a  gift  inter  vivos. 

We  have  carefully  reviewed  the  elaborate  extracts  from 
authorities  found  in  the  complainant's  brief  to  sustain  his 
contention,  but  are  of  opinion  the  principle  announced  in 
those  cases  is  in  harmony  with  the  rule  herein  announced, 
and  do  not  sustain  the  position  of  the  complainant.  It  re- 
sults that  the  decree  of  the  chancellor  must  be  affirmed. 
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Mahon  v.  South  Brooklyn  Sav.  Inst. 

{Court  of  Appeals  of  Neiv  York,  April  28,  1903.) 

[67  N.  E.  Rep.  118.] 

Savings  Bank— Death  of  Depositor— Payment  to  Representative. 

A  by-law  of  asaving-s  bank  provided  that  all  payments  made  to  per- 
sons producing-  the  passbook  issued  by  the  bank  should  be  valid  to  dis- 
charge the  institution,  and  also  that  on  the  death  of  any  depositor  the 
amount  to  his  credit  should  be  paid  to  his  legal  representatives.  The 
bank,  on  the  death  of  a  depositor,  paid  the  deposit  to  one  claiming-  it  as 
a  gift  causa  mortis  :  held,  that  under  the  second  by-law  the  bank  was 
bound  to  see  that  the  payment  was  made  to  the  duly  appointed  legal 
representative  of  the  deceased  depositor,  and  payment  to  any  other  per- 
son was  at  the  peril  of  the  bank. 

Appeal  from  Supreme  Court,  Appellate  Division,  First 
Department. 

Action  by  Mary  E.  Mahon,  executrix  of  John  Podmore, 
against  the  South  Brooklyn  Savings  Institution.  Judgment 
for  plaintiff  was  affirmed  by  the  Appellate  Division  (73  N.  Y. 
Supp.  1 145),  and  defendant  appeals.     Affirmed. 

J.  Warren  Greene,  for  appellant. 

Edward  Hymes  and  Michael  Schaap,  for  respondent. 

WERNER,  J.  This  action  was  originally  brought  by  the 
legal  representative  of  one  Ann  Caldwell,  deceased,  who,  in 
her  lifetime,  had  been  a  depositor  in  the  defendant  savings 
bank,  to  recover  the  sum  of  $500,  which,  at  the  time  of  the 
depositor's  death,  appeared  to  her  credit  upon  the  books  of 
the  bank.  The  present  plaintiff  is  the  executrix  of  the  origi- 
nal plaintiff,  who,  as  the  husband  of  the  deceased  depositor, 
procured  letters  of  administration  upon  her  estate,  and  then 
brought  this  action.  After  the  trial,  and  during  the  pendency 
of  this  appeal,  the  original  plaintiff  died,  and  the  executrix 
under  his  will  was  substituted  as  plaintiff  herein.  The 
deceased  depositor,  prior  to  her  marriage  with  Podmore,  the 
original  plaintiff,  bore  the  name  of  Ann  Caldwell,  or  Colwell, 
and  had  in  that  name,  at  the  time  of  her  death,  on  deposit 
with  the  defendant,  a  sum  which,  with  interest,  on  the  5th 
day  of  December,  1898,  the  date  of  the  demand  herein, 
amounted  to  $520.  Upon  defendant's  refusal  to  pay  this 
amount  to  the  plaintiff,  this  action  was  brought. 

The  defendant's  answer  alleged,  and  its  evidence  tended  to 
prove,  a  gift  causa  mortis  from  the  deceased  depositor  to  one 
Bridget  O'Reilly,  to  whom  the   deposit  was    in    fact  paid  by 
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the  defendant;  but  the  learned  trial  court  expressly  found 
that  no  such  gift  had  been  made,  and  the  judgment  entered 
upon  this  decision,  which  was  in  the  short  form,  has  been 
unanimously  affirmed  by  the  learned  Appellate  Division.  As 
this  affirmance  compels  us  to  assume  that  there  is  sufficient 
evidence  to  sustain  the  decision  (Reed  v.  McCord,  160  N.  Y. 
330,  54  N.  E.  737),  the  only  question  presented  by  this  record 
that  survives  for  investigation  in  this  court  is  whether  it  was 
proper  to  exclude  the  evidence  offered  by  the  defendant  to 
show  its  diligence  and  care  in  making  payment  of  the 
deposit  in  question  to  Bridget  O'Reilly.  The  entry 
upon  the  record  is  that  "Mr.  Greene  [defendant's  counsel] 
produced  evidence  tending  to  show  that  the  bank  [the 
defendant]  exercised  due  care  in  making  the  payment." 
This  evidence  was  excluded,  and  defendant  excepted. 
The  evidence  thus  offered  and  excluded  is  to  be  considered 
in  connection  with  the  by-laws  of  the  defendant  received 
in  evidence,  which,  so  far  as  material  to  this  discussion, 
provide  that:  "On  the  decease  of  any  depositor  the 
amount  standing  to  the  credit  of  the  deceased  shall  be 
paid  to  his  or  her  legal  representatives.  *  *  -^  Al- 
though the  institution  will  endeavor  to  prevent  frauds  and 
impositions,  yet  all  payments  made  to  persons  producing  the 
passbook  issued  by  it  shall  be  valid  payments  to  dischaige 
the  institution." 

We  think  the  evidence  was  properly  excluded.  The  rule  of 
diligence  invoked  by  the  defendant  bank  applies  only  to  the 
case  of  a  living  depositor.  When,  through  a  depositor's  care- 
lessness, his  bankbook  gets  into  the  hands  of  a  third  person, 
who  presents  it  to  the  bank,  the  latter  may  show  its  care  and 
diligence  in  making  payment  to  the  person  presenting  the 
passbook,  and  thus  protect  itself  against  a  second  demand  for 
payment  by  the  careless  depositor.'  But  this  by-law,  which 
is  designed  to  protect  the  bank  in  such  a  case,  must  be  read 
in  connection  with  the  other  by-law,  which  provides  that 
after  the  depositor's  death  payment  must  be  made  "to  his  or 
her  legal  representatives."  This  latter  by-law  is  for  the  pro- 
tection of  the  depositor,  who  could  no  longer  protect  himself, 
and  therefore  the  bank  was  bound  to  see  that  payment  was 
made  to  the  proper  person.  Payment  to  any  other  person 
was  made  at  the  bank's  peril.  This  is  the  rule  laid  down  in 
Farmer  v.  Manhattan  Savings  Institution,  60  Hun,  465,  15  N. 
Y.  Supp.  235,  followed  in  the  case  at  bar  on  a  former  appeal 
in  Podmore  v.  Institution,  48  App.  Div.  221,  62  N.  Y.  Supp. 
961,  and  which  we  now  approve. 

The  judgment  herein  should  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN,  MARTIN,  VANN, 
and  CULLEN,  ]].,  concur. 
Judgment  affirmed. 


II 
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MeRIGAN    V.   McGONIGLE. 

{Supreme    Court  of  Pennsylvania,    April  20,  igoj.) 

[54  Atl.   Rep.  994.] 

Trust  Deposits — Notice  to  Donee. 

A  trust  deposit  in  a  saving's  bank  will  not  be  defeated  because  there 
is  no  affirmative  evidence  that  the  donee  had  notice  of  it  during'  the  life 
of  the  donor. 
Same — Same — SuffiC'ency  of  Evidence. 

The  rules  of  a  savings  bank  required  that  deposits  made  for  the  ben- 
efit of  another  should  be  expressed  to  be  "in  trust."  Another  rule  lim- 
ited deposits  of  any  person  during  one  year  to  $300.  A  depositor  opened 
a  deposit  in  trust  for  her  niece,  who  had  been  a  member  of  her  family 
from  childhood.  The  niece  did  not  know  of  the  deposit,  the  aunt  retain- 
ing' possession  of  the  book  until  her  death.  The  aunt  deposited  $300  to 
the  trust  account  for  nine  successive  years.  In  an  action  to  determine 
the  ownership  of  such  deposit  on  the  death  of  the  aunt,  there  was 
evidence  that  the  aunt  had  declared  that  the  deposit  in  the  niece's  name 
was  for  her  benefit  :  //eld,  that  a  verdict  for  the  niece  was  sustained  by 
the  evidence. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County; 
Beitler,  Judge. 

Action  by  Mary  A.  Merigan  against  John  McGonigle, 
executor  of  Mary  Fitzgerald,  to  determine  the  ownership  of  a 
savings  bank  deposit.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Joseph  P.  McCulllen  and  Crawford  &  Loughlin,  for  appel- 
lant. 

F.  B.  Bracken,  for  appellee. 

MESTREZAT,  J.  In  August,  1889.  Mary  Fitzgerald,  a 
widow,  opened  an  account  in  her  own  name  with  the  Phila- 
delphia Saving  Fund  Society,  and  deposited  $300.  On 
December  12,  i88q,  she  deposited  a  like  sum  with  the  society 
in  the  name  of  ''Mary  Fitzgerald,  in  trust  for  Mary 
Agnes  Fitzgerald."  Annually  thereafter  up  to  1897,  except 
the  year  1891,  Mrs.  Fitzgerald  deposited  at  the  same  time  a 
similar  amount  to  the  credit  of  each  account.  The  annual 
interest  of  the  deposits  was  added  to  the  accounts.  A  rule  of 
the  society  limits  the  deposits  of  any  person  during  one  year 
to  $300.  When  Mrs.  Fitzgerald  opened  her  account  she  was 
given  a  passbook  containing  the  rules  and  regulations  govern- 
ing deposits  made  with  the  society,  and  she   was   required  to 
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signify  her  assent  to  the  rules  and  regulations  by  signing  the 
book.  Rule  4  is  as  follows:  "Every  deposit  made  by  one 
person  for  the  benefit  of  another  person  shall  be  expressed  to 
be  'in  trust,'  or  stating  the  fiduciary  capacity  in  which  the 
depositor  is  acting  as  'executor,'  etc.,  and  no  deposit  shall  be 
received,  or  expressed  to  be  received,  from  one  person  'by' 
another  person  or  by  one  person  'for'  another  person. ' '  At  the 
time  these  deposits  were  made,  the  members  of  Mrs.  Fitz- 
gerald's household  were  herself,  her  two  stepdaughters,  and 
her  two  foster  daughters,  Mary  Hyland  and  Mary  King.  The 
latter  was  the  niece  of  Mrs.  Fitzgerald's  husband,  and  was 
taken  into  her  family  when  quite  young,  and  remained  there 
until  her  aunt's  death.  She  assumed,  and  was  known  by,  the 
name  of  Mary  Agnes  Fitzgerald,  and  was  the  cestui  que  trust 
of  the  fund  deposited  with  the  society.  Mrs.  Fitzgerald  died 
June  9,  1899,  without  having  withdrawn  from  the  society  any 
part  of  the  money  she  had  deposited  in  trust  for  Mary  Agnes 
Fitzgerald,  and  leaving  it  all  there  as  she  had  deposited  it,  in 
her  own  name  as  trustee.  She  retained  possession  of  the 
passbook  until  her  death.  Mrs.  Fitzgerald's  executor  and  the 
cestui  que  trust  both  claimed  the  fund,  and,  the  latter  having 
brought  suit,  the  society  took  a  rule  to  compel  the  parties  to 
interplead.  The  rule  was  made  absolute,  and  an  issue  was 
framed  to  determine  the  ownership  of  the  fund,  in  which 
Mary  Agnes  Fitzgerald,  now  Mary  A.  Merigan,  was  plaintiff, 
and  Mrs.  Fitzgerald's  executor  was  defendant.  The  trial  of 
the  issue  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  has  taken  this  appeal.  The  cestui  que 
trust    is  the  appellee. 

The  appellant  alleges  that  the  court  below  erred  in  not 
directing  a  verdict  for  the  defendant,  and  in  refusing  to  admit 
certain  testimony  offered  by  the  appellant  to  show  the 
declarations  of  Mrs.  Fitzgerald,  after  the  account  had  been 
opened,  as  to  her  purpose  in  making  the  deposit  in  trust  for 
Mary  Agnes  Fitzgerald.  It  is  contended  by  the  appellant 
that  the  question  of  Mrs.  Fitzgerald's  intent  in  making  the 
deposit  was  not  fairly  submitted  to  the  jury,  and  that,  if  it  was, 
the  intent  was  not  consummated  and  the  trust  was  not  exe- 
cuted. 

The  question  of  intent,  we  think,  was  properly  and  fairly 
left  to  the  jury.  At  least,  we  are  confident  that  the  appellant 
has  no  just  ground  of  complaint  of  the  court's  action  in  that 
respect.  The  account  stood  upon  the  books  of  the  bank  and 
upon  the  passbook  in  trust  for  Mary  Agnes  Fitzgerald,  and, 
though  the  passbook  had  not  been  delivered  to  the  cestui  que 
trust,  she  was  prima  facie  entitled  to  the  fund  on  the  death 
of  the  depositor.  Gaffney's  Estate,  146  Pa.  49,  23  Atl.  163. 
When  Mrs.  Fitzgerald  made  the  deposit,  the  rule  of  the 
society,    of   which    she    had    knowledge    and   to    which    she 
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assented,  disclosed  to  her  the  proper  form  of  a  deposit  when 
made  "for  the  benefit  of  another  person."  She  adopted  that 
form  in  depositing  the  fund  in  controversy.  In  addition  to 
these  facts,  it  appears  from  the  testimony  that,  during  the 
time  these  deposits  were  being  made,  Mrs.  Fitzgerald  said 
that  "she  had  taken  out  a  book"  in  the  appellee's  name  at  the 
bank,  and  declared  that  the  money  was  the  appellee's  and 
was  deposited  for  her.  The  facts  thus  disclosed  by  the  testis 
mony,  considered  in  connection  with  the  relations  existing 
between  the  parties,  were  amply  sufficient  to  justify  their 
submission  to  the  jury  on  the  question  of  the  intent  to  create 
a  trust  in  favor  of  the  appellee.  While  the  learned  trial 
judge  submitted  this  question  to  the  jury,  there  was  no  evi- 
dence that  would  have  warranted  a  finding  in  favor  of  appel- 
lant. It  appeared  that  Mrs.  Fitzgerald  had  an  individual,  as 
well  as  a  trust,  account,  with  the  Philadelphia  Saving  Fund 
Society,  and  from  that  fact  appellant  argued  that  she  desired 
to  deposit  beyond  the  amount  limited  to  any  one  person,  and 
for  that  purpose  she  had  one  of  the  accounts  entered  in  trust 
for  the  appellee.  The  court  left  the  fact  with  the  argument 
to  the  jury  on  the  question  of  Mrs.  Fitzgerald's  intent  in 
making  the  deposit.  The  evidence  was  little  more  than 
a  scintilla,  and  could  not  prevail  against  the  admitted  facts 
disclosing  a  contrary  purpose.  It  is  clear  that  the  question 
of  the  intention  of  the  donor  in  making  the  deposit  was, 
under  the  evidence,  for  the  jury,  and  was  not  submitted  in  a 
manner  prejudicial  to  the  appellant. 

The  declarations  of  the  depositor  made  at  the  time  the 
account  was  opened  with  the  bank,  and  hence  part  of  the  res, 
gestae,  were  evidence  of  her  intention  in  making  the  deposit. 
They  were  clearly  competent.  Sayrev.  Weil  (Ala.)  lo  South. 
546,  15  L.  R.  A.  544;  Connecticut  River  Savings  Bank  v. 
Albee  (Vt.)  25  Atl.  487,  33  Am.  St.  Rep.  944;  Mabiev.  Bailey, 
95  N.  Y.  206.  But  the  subsequent  declarations  of  the 
depositor  against  the  interest  of  the  cestui  que  trust  were  not 
competent  to  invalidate  the  trust.  Scott  v.  Berkshire  County- 
Savings  Bank,  140  Mass.  1^7,  2  N.  E.  925;  Connecticut  River 
Savings  Bank  v.  Albee,  supra.  The  same  rule  would  exclude 
as  evidence  the  will  of  Mrs.  Fitzgerald,  by  which  she  gave 
her  property  in  equal  shares  to  her  two  stepdaughters  and  to 
her  two  foster  daughters.  But  the  competency  of  this  testi- 
mony need  not  be  determined.  Its  rejection  by  the  court 
did  the  appellant  no  harm,  as  it  was  admitted  on  the  trial 
that  after  Mrs.  Fitzgerald's  death  the  appellee  received  her 
equal  share  of  the  decedent's  estate. 

The  case  at  bar  is  not  distinguishable  from  Gaffney's 
Estate,  supra.  There  Hugh  Gaffney  boarded  with  Polly  Mc- 
Kim,  a  widow,  from  1881  until  his  death  in  1888.  By  his  will 
he  gave  her  a  legacy.     At  the   time   of  his  death  he  had  twQ 
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accounts  with  a  savings  bank,  one  in  his  own  name  and  the 
other  in  the  name  of  "Hugh  Gaffney,  Trustee  for  Polly  Mc- 
Kim. "  His  executors  claimed  and  obtained  from  the  bank 
the  money  deposited  in  the  trust  account.  On  the  settlement 
and  distribution  of  the  decedent's  estate,  however,  it  was 
awarded  to  the  cestui  que  trust.  The  passbook  was  found  in 
the  possession  of  Mrs.  McKim  after  Gaffney's  death.  It  was 
there,  as  here,  claimed  that  Gaffney's  only  object  in  deposit- 
ing the  money  in  a  trust  account  was  to  increase  his  deposit 
in  the  bank  over  the  limit  allowed  to  one  person.  But,  as 
here,  the  only  evidence  to  support  that  theory  was  the  fact 
that  the  depositor  had  opened  two  accounts  in  the  bank.  It 
was  held  that  a  valid  trust  was  created,  and  on  the  death  of 
Gaffney  the  cestui  que  trust  was  entitled  to  the  deposit. 
Chief  Justice  Paxson,  delivering  the  opinion,  said:  "Granted 
there  was  no  direct  evidence  of  a  gift,  there  is  evidence  of  a 
trust.  This  appears  upon  the  face  of  the  bankbook,  as  well  as 
upon  the  books  of  the  bank.  *  *  "  In  the  case  in  hand, 
Hugh  Gaffney  made  this  deposit  in  his  name  as  trustee  for 
Polly  McKim,  and  the  deposit  so  stood  at  the  time  of  his 
death.  An  argument  was  based  upon  the  allegation  that  he 
had  never  delivered  the  deposit  book  to  Polly  McKim.  This, 
however,  was  not  necessary,  as  it  would  have  been  in  the 
case  of  a  gift  inter  sese.  *  *  *  We  have,  then,  the  case  of 
a  deposit  on  the  books  of  the  bank  of  a  sum  of  money  in  the 
name  of  Hugh  Gaffney,  trustee  for  Polly  McKim.  This  makes 
out  at  least  a  prima  facie  case  for  the  appellant.  Upon  the 
face  of  the  bankbook  the  money  belonged  to  Polly  McKim, 
and  there  is  not  sufficient  upon  the  record  to  rebut  this  pre- 
sumption. This  money  should  have  been  awarded  to  the 
appellant." 

Here  the  account,  when  opened  with  the  society,  was 
entered  upon  its  books  and  upon  the  passbook  of  the  depositor 
in  the  name  of  "Mary  Fitzgerald,  in  trust  for  Mary  Agnes 
Fitzgerald."  With  a  single  exception,  this  fund  was  in- 
creased by  an  annual  deposit  of  a  like  sum  for  nine  years. 
There  is  not  a  particle  of  evidence  to  show  that  Mrs.  Fitz- 
gerald had  made  the  deposit  for  any  other  purpose  than  that 
disclosed  by  the  books  of  the  bank.  She  lived  lo  years  after 
she  opened  the  account,  and  expressed  no  desire  to  withdraw 
the  money  and  apply  it  to  her  own  use,  and  made  no  attempt 
to  revoke  the  trust  she  had  created  for  the  appellee.  Reten- 
tion of  the  passbook  by  the  depositor  is  not,  under  the  cir- 
cumstances here,  decisive  against  the  validity  of  the  trust. 
Martin  v.  Funk  (N.  Y.)  31  Am.  Rep.  446;  Atkinson's  Peti- 
tion (R.  I.)  16  Atl.  712,  3  L.  R.  A.  392,  27  Am.  St.  Rep.  745; 
Smith  V.  Bank  (N.  H.)  9  Atl.  792.  10  Am.  St.  Rep.  400;  Con- 
necticut River  Savings  Bank  v.  Albee,  supra.  Its  possession 
was  necessary,  as  in  other  cases  of  a  deposit  by  a   trustee,  or 
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order  to  enable  the  depositor  to  perform  her  duties  as  trustee 
of  the  fund  deposited.  Without  anything  disclosing  a  con- 
trary intention,  it  will  be  presumed  that  she  retained  the  book 
as  trustee,  and  not  in  her  individual  capacity.  The  trust 
account  was  not  a  single  transaction,  but  was  composed  of 
deposits  made  at  intervals  for  a  period  of  nine  years.  It  was 
therefore  necessary  for  the  depositor  to  retain  the  passbook 
that  the  various  sums  might  from  time  to  time  be  entered 
in  it.  And  each  deposit  by  Mrs.  Fitzgerald  entered  in  that 
book  was  not  only  a  declaration  of  a  trust  as  to  the  sum  thus 
deposited,  but  a  recognition  of  the  trust  created  by  former 
deposits.  These  were  acts  which,  unrebutted,  aided  in  fasten- 
ing a  trust  upon  the  fund,  and  in  disclosing  the  intention  of 
Mrs.  Fitzgerald  that  the  appellee  should  be  the  beneficiary 
owner  of  it. 

If  a  trust  created  by  a  deposit  in  a  savings  bank  is  other- 
wise complete  and  in  existence  at  the  death  of  the  trustee, 
we  can  see  no  good  reason  why  it  should  be  defeated  because 
there  is  no  affirmative  evidence  that  the  donee  had  notice  of 
it  during  the  life  of  the  settlor.  This  is.  in  effect,  decided  in 
Gaffney's  Estate,  supra,  and  is  so  held  by  the  courts  of  other 
states,  Connecticut  River  Savings  Bank  v.  Albee,  supra; 
Ray  v.  Simmons  (R.  I.)  23  Am.  Rep.  44;  Mutual  Insurance 
Co,  V.  Deale  (Md.)  79  Am.  Dec.  673;  Minor  v.  Rogers 
(Conn.)  16  x-Ym.  Rep.  69;  Martin  v.  Funk,  supra.  We  there- 
fore do  not  think  that  the  claim  of  the  cestui  que  trust  to  the 
fund  in  controversy  can  be  defeated  by  reason  of  the  fact  that 
the  evidence  fails  to  show  that  she  had  knowledge  of  the 
creation  of  the  trust  before  the  death  of  the  depositor. 

We  are  aware  that  the  Massachusetts  decisions  are  in 
apparent  conflict  with  the  rule  here  recognized  as  to  the  effect 
of  the  retention  of  the  passbook  by  the  depositor  and  the 
failure  to  give  notice  of  the  trust  to  the  donee  in  cases  of  this 
character,  but  it  is  sustained  by  the  New  York  cases,  and  by 
the  great  weight  of  authority  elsewhere  in  this  country. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 
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Martin  v.  Kansas  Nat,  Bank  et  al. 

{Supreme  Court  of  Kansas,  April  ii,  igoj.) 

[72  Pac.  Rep.  218.] 

Deposit  in  Bank — Trust  Fund  — Payments  to  Agent. 

A  bank  cannot  be  held  to  account  to  thepwner  of  a  fund,  ■where  such 
fund  has  been  deposited  by  an  ag-ent  in  his  own  name  and  paid  out  upon 
his  check,  without  knowledge  by  the  bank  of  any  want  of  power  on  the 
part  of  the  agent. 

(Syllabus  by  the  Court.) 

In  Banc,  Error  from  District  Court,  Sedgwick  County; 
D,  M,  Dale,  Judge. 

Action  by  I.  F.  Martin  against  the  Kansas  National  Bank 
and  others.  Judgment  for  defendants,  and  plaintiff  brings 
error.     Affirmed. 

Smyth  &  Helm,  for  plaintiff  in  error, 
Houston  &  Brooks,  for  defendants  in  error, 

CUNNINGHAM,  J.  By  this  action  plaintiff  in  error,  as 
plaintiff  below,  sought  to  recover  from  the  defendants  the  pro- 
ceeds of  the  sale  of  a  car  load  of  hogs  sent  by  him  to  the 
Wichita  Live  Stock  Commission  Company,  to  be  sold  by  it 
on  commission.  This  car  load  of  hogs  was  shipped  by  the 
plaintiff,  from  Enid,  Okl.,  consigned  to  himself  at  Wichita, 
Kan.,  with  instructions  to  the  commission  company  to  sell 
the  same  and  remit  the  proceeds.  Being  unable  to  find  a 
suitable  market  at  Wichita,  the  commission  company  re- 
shipped  to  Kansas  City,  and  notified  the  plaintiff  of  this 
action.  The  hogs  were  there  sold,  and  in  due  course  a  check 
for  the  proceeds,  payable  to  the  Wichita  Live  Stock  Commis- 
sion Company,  was  sent  by  the  Kansas  City  factor  to  that 
company.  This  check  was  deposited  with  the  defendant 
bank  on  the  24th  day  of  April,  and  on  the  same  day  the  com- 
mission company  sent  to  the  plaintiff  its  check  on  the 
defendant  bank  for  the  amount  going  to  him.  In  due  course 
this  check  was  presented  to  the  defendant  bank  some  time  in 
the  afternoon  of  the  26th  of  April,  and  its  payment  refused. 
The  live  stock  company  had  notified  the  bank  before  this  re- 
fusal that  by  reason  of  a  serious  and  unexpected  loss  it  was 
unable  longer  to  continue  in  business.  It  appears  that  the 
commission  company  had  been  doing  business  for  something 
over  two  years;  that  it  was  originally  organized  with  the  son 
of  the  president  of  the  bank  as  one  of  its  members;  that  he 
retained  some  interest  in  the  company  up   to  the    time   of  its 
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failure,  but  had  long  prior  to  that  time  ceased  to  have  any 
active  interest  in  or  knowledge  of  its  business;  that  it  was 
organized  without  capital,  for  the  purpose  of  handling  live 
stock  upon  the  Wichita  and  other  markets  for  commission; 
that  it  frequently  advanced  money  to  shippers,  upon  their 
bills  of  lading,  prior  to  the  time  when,  by  the  sales  of  such 
shipments,  it  had  realized  the  funds;  that  it  was  the  under- 
standing, at  the  time  of  its  organization,  that  it  should  do  its 
banking  business  through  the  defendant,  and  that  it  had  done 
such  business  with  the  defendant;  in  the  course  of  its  busi- 
ness the  commission  company  would  sometimes  have  quite  a 
large  amount  to  its  credit  on  the  books  of  the  bank,  and  at 
others  its  account  would  be  quite  largely  overdrawn;  that, 
when  so  overdrawn,  it  was  notified  by  the  officers  of  the  bank 
that  such  overdraft  must  be  made  good,  or  payment  of  its 
checks  would  cease;  that  in  all  respects  its  deposits  and  with- 
drawals of  money  by  check  were  in  accordance  with  the 
usual  rules  of  business  governing  such  transactions;  that  for 
several  days  prior  to  its  failure  it  had  carried  quite  a  large 
overdraft,  caused  by  the  psepayment  of  a  consignment  of 
cattle  from  one  of  its  customers;  that  on  the  26th  of  April, 
the  date  of  this  failure,  it  has  ascertained  that  through  the 
criminal  acts  of  this  customer  it  had  been  defrauded  out  of 
the  proceeds  of  such  consignment,  to  its  loss  of  about  $4, ceo, 
and  that  this  loss  was  the  immediate  cause  of  its  suspension 
of  business;  that  on  the  24th  day  of  April,  when  the  Kansas 
City  check  covering  the  proceeds  of  the  sale  of  plaintiff's 
hogs  was  deposited  with  the  defendant  bank,  the  commission 
company  had  overdrawn  its  account  there  $3,387.  The  busi- 
ness of  the  24th,  25th,  and  26th  increased  this  overdraft  by 
$22,  so  that  no  part  of  the  proceeds  of  the  sale  of  plaintiff's 
hogs  went  to  decrease  this  overdraft.  While  in  a  general 
way  the  defendant  bank  knew  of  the  character  of  the  business 
being  done  by  the  commission  company,  the  record  fails  to 
show  that  it  knew  that  there  had  been  any  transaction  be- 
tween the  plaintiff  and  the  commission  company,  or  that 
the  fund  evidenced  by  the  Kansas  City  check  belonged  to  the 
plaintiff.  A  demurrer  was  sustained  to  the  evidence  of  the 
plaintiff,  and  judgment  rendered  on  behalf  of  defendant  bank 
for  its  costs. 

Something  is  sought  to  be  made  out  of  the  fact  that  the 
son  of  the  president  of  the  bank  was  interested  in  the  com- 
mission company.  No  foundation,  however,  is  found  in  the 
evidence  for  any  claim  of  fraud  or  wrongdoing  on  the  part  of 
the  bank  in  this  respect. 

The  principal  claim  made  by  the  plaintiff  for  recovery  is 
that  the  fund  evidenced  by  the  check  received  by  the  com- 
mission company  from  the  sale  of  his  hogs  in  Kansas  City 
was  a  trust  fund,  and  as  such  was  held  by  the  bank,  and  must 
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be  so  accounted  for.  We  find  no  warrant  in  law,  under  the 
evidence,  for  sustaining  this  claim.  It  is  true  that,  had  the 
fund  been  in  the  hands  of  the  bank  at  the  time  of  the  com- 
mencement of  the  action  for  its  recovery,  or  had  the  bank 
applied  the  same  to  the  liquidation  of  a  debt  due  to  it  from 
the  commission  company  with  knowledge  of  the  fact  that  the 
fund  so  applied  did  not  belong  to  the  commission  company 
but  to  its  customers,  then  it  would  have  been  held  to  account 
to  the  rightful  owner  of  such  fund.  It  has  even  been  held 
that  the  bank  would  be  held  to  so  account  had  it  applied  the 
fund  to  the  payment  of  a  debt  of  the  agent,  even  though  it 
supposed  such  fund  belonged  to  the  agent  himself.  How- 
ever, the  facts  of  this  case  do  not  warrant  the  application  of 
this  rule  in  any  sense,  either  liberal  or  restricted.  The  ordi- 
nary course  of  business  had  been  pursued  between  the  bank 
and  the  commission  company  for  two  years.  Deposits  were 
frequently  made,  and  checks  as  frequently  drawn  and  paid, 
the  bank  being  all  the  time  unaware,  so  far  as  the  evidence 
shows,  of  the  particular  source  from  whence  any  of  the  funds 
came.  This  course  of  business  was  pursued  up  to  the  date  of 
the  company's  failure,  and,  from  the  time  of  the  deposit  of 
the  fund  in  question  up  to  the  time  of  the  failure,  a  larger 
amount  was  paid  out  on  checks  than  was  received  in  deposits, 
so  that  it  cannot  be  said  that  the  bank  in  any  way  profited 
by  the  receipt  of  the  plaintiff's  money.  The  plaintiff,  by 
placing  his  property  in  the  hands  of  the  commission  company 
for  sale,  authorized  that  company  to  receive  the  price 
thereof,  and  to  handle  the  same  in  the  due  and  ordinary 
course  of  business,  which  included  the  right  to  deposit  in 
bank  and  withdraw  by  check.  Any  other  rule  than  this  must 
of  necessity  paralyze  business  of  this  character,  for,  if  a  bank 
is  to  be  held  liable  for  all  trust  money  deposited  and  checked 
out  by  the  trustee  in  the  ordinary  course  of  business,  of  course 
no  bank  would  or  could  safely  engage  in  the  ordinary  banking 
business.  The  rule  is  tersely  stated  in  Morse  on  Banks  & 
Banking  (2d  Ed.),  p.  300:  "Where  money  is  deposited  by  a 
person  in  his  own  name,  and  with  no  notice,  express  or  im- 
plied, that  any  other  person  has  any  title,  right,  or  interest 
therein,  the  bank  is  justified  in  paying  the  same  to  him  upon 
his  checks,  until  it  has  notice  that  some  other  person  claims 
the  money  under  a  superior  title,  and  intends  to  enforce  that 
claim  adversely  to  the  title  of  the  depositor."  Abundant 
authority  might  be  cited  in  support  of  this  rule,  or  one  even 
more  liberal  to  the  banks  than  this.  We  content  ourselves 
by  citing  from  our  own  reports.  Bank  v.  Bank,  60  Kan.  621, 
57  Pac.  510. 

We  think  the  plaintiff  failed  to  show  any  right  to  recover, 
hence  affirm  the  judgment  of  the  court  below.  All  the 
Justices  concurring. 
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Glines     v.    State    Sav.    Bank 
(Mich.),  568. 
Certification,  effect  of. 

Central    Guarantee      Trust    & 
Safe  Deposit   Co.     v.    White 
(Pa.),  600. 
Jackson    Paper    Mfg.     Co.    v. 
Commercial  Nat.  Bank  (111.), 
33. 
Check   affected  by  line   through 
blank   space   for    insertion    of 
payee's    name    was     void    for 
want  of  payee. 

Gordon  v.  Lansing  State  Sav. 
Bank  (Mich.),  649. 
Check  as  a  bill  of  exchange 
within  meaning  of  statutory 
provision  as  to  effect  of  accept- 
ance. 

Eakin  v.  Citizens'    State  Bank 
of  Ness  City  (Kan.),  654. 
Checks     as     absolute     payment 
where   negligence   in    present- 
ing. 

Brown  v.  Schintz  (111.),  635. 
Compulsory  reference  not  au- 
thorized in  action  by  depositor 
to  recover  alleged  balance  from 
bank,  where  the  only  facts 
in  issue  was  whether  certain 
alleged  forged  checks  were  in 
fact  forged. 

Kenneth   Inv.  Co.    v.  National 
Bank    of     Republic     of    St. 
Louis  (Mo.),  13. 
Damages     for     refusal     to    pay 
check, 

Kleopfer     v.     First     National 
Bank  of  Herington    (Kan.), 
150. 
Delivery  of  check  as  assignment 
of  deposit. 

Brown  v.  Schintz  (111.),  635. 
Diligence  in  presenting. 

Chambers     v.    Custer    County 
(Idaho),  233. 
Dischaige     of     indorser     where 
delay  in  presenting. 
Brown  v.  Schintz  (111.),  635. 
Do  not  operate  at  time  of  deliv- 
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ery  as  equitable  assignments 
pro  tanto  of  sums  on  deposit. 
Donohoe-Kelly  Banking'  Co.  v. 

Southern  Pac.  Co.  (Cal.),  224. 
Duty  to  present  promptly. 

Brown  v.  Schintz  (111.),  635. 
Implied   authority    of    agent    to 
indorse,      sufficiency     of     evi- 
dence. 
Jackson    Paper    Mfg.     Co.    v. 

Commercial  Nat.  Bank  (111.), 

33. 
Insufficiency  of  defense,  in  action 
by  bank  to  recover  money  paid 
on     check      presented      under 
forged  indorsement. 
Second  Nat.  Bank  of  Pittsburg 

V.  Guarantee  Trust   &    Safe 

Deposit     Co.    of     Shamokin 

(Pa.),  603. 
Insufficiency  of  evidence  of  men- 
tal capacity  of  draw^er  of  check. 
Central     Guarantee     Trust    & 

Safe    Deposit   Co.    v.    White 

(Pa.),  600. 
Liability  of  indorsee,    who  acted 
in  good    faith,    for  proceeds  of 
checks  upon    which   plaintiff's 
name  was  forged. 
Meyer    v.    Chas.  Rosenheim  & 

Co.  (Ky.),  598. 
Negligence   in  paying  unsigned 
check  presented  by  bookkeeper 
of  depositing  corporation. 
Kenneth  Inv.    Co.   v.  National 

Bank    of     Republic     of    St. 

Louis  (Mo.),  13. 
Notice  of   limitation   of  agent's 
authority  to   indorse  checks. 
Wedge   Mines   Co.    v.    Denver 

Nat.  Bank   (Colo.),  618. 
Payee    of    check    has    right    of 
action    against   drawee,  if  the 
latter  has  funds  to  meet  it  when 
it  is  presented. 
Falls  City  State  Bank  <y.  Wehr- 

lie   (Neb.),  431. 
Payment    after  death  of   donor. 
Pullen  V.  Placer  County  Bank 

(Cal.),  216. 
Payment      of    county     warrant 
with     check    upon      insolvent 
bank. 
Chambers   v.    Custer    County 

(Idaho),  233. 
Presumption    of    good    faith    of 
drawee    bank     in      taking    up 
check  in  clearing  house. 
Wedge    Mines  Co.    v.    Denver 

Nat.  Bank  (Colo.),  618.  _ 
Purchaser  not   justified  in  infer- 
ring that  agent  had  authority 
to  indorse  check. 
Jackson     Paper   Mfg.     Co.    v. 
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Commercial  Nat.  Bank  (Ill.)r 

33. 
Recovery  of  money  by  bank  pay- 
ing    check     presented     under 
forged    indorsement,    assump- 
sit. 
Second  Nat.  Bank  of  Pittsburg 

V.   Guarantee    Trust  &  Safe 

Deposit    Co.    of     Shamokin 

(Pa.),  603. 
Right     of    corporate     officer    to 
indorse. 
Jackson   Paper    Mfg.    Co.     v. 

Commercial  Nat.  Bank  (111.), 

33. 
Right  of  holder  to  sue  in  his  own 
name. 
Bloom  V.  Winthrop  State  Bank 

(Iowa),  607. 
Right  of   trader   to   recover  sub- 
stantial damages  for  wrongful 
dishonor  of  check. 
Wiley     V.     Bunker     Hill    Nat. 

Bank  (Mass.),  627. 
Signatures  to  checks  where  joint 
deposits. 
Columbia  Finance  &  Trust  Co. 

V.  First  Nat.  Bank  (Ky.),  611. 
Sufficiency   of  evidence   of  good 
faith  of  insolvent  bank's  trans- 
feree of  check. 
Glines    v.     State    Sav.     Bank 

(Mich.),  568. 
That  check  had  been  given  in  a 
gambling  transaction  is  no 
defense,  where  bank  charging 
off  credit  is  sued  for  the 
amount  of  the  check. 
Bryan   v.    First   Nat.   Bank  of 

McKees  Rocks  (Pa.),  546. 
The  fact  that  a  bank,  when  a 
check  was  drawn  on  it,  claimed 
not  to  have  the  money  on 
hand,  did  not  prevent  the  appli- 
cation of  the  rule  that  the 
holder  of  an  unaccepted  check 
may  maintain  an  action 
thereon. 
Columbia  Finance  &  Trust  Co. 

V.  First  Nat.  Bank  (Ky.),611. 
Unstamped  check  placed  to  the 
credit  of  another  depositor  as 
evidence  against  bank  charg- 
ing off  the  credit. 
Bryan   v.    First  Nat.  Bank  of 

McKees  Rocks  (Pa.),  546. 
Waiver  of   right   to  assert    that 
check  constituted  absolute  pay- 
ment. 
Brown    v.  Schintz    (111.),   635. 

CLEARING  HOUSES. 
See  Drafts. 
Power   of  banks   to  make   rules 
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ued. 

supplanting-  the   law   relating 
to  effect  of  indorsements. 
Crocker- Woolworth  Nat.  Bank 
of  San   Francisco  v.  Nevada 
Bank      of    San      Francisco 
(Cal.),  661. 
Reclamation      from      bank     re- 
quired to  refund  where  paper 
is  returned   as    not   good,  un- 
der constitution   of  New  York 
clearing  house. 

Mt.   Morris   Bank  v.    Twenty- 
Third   Ward    Bank    (N.  Y.), 
56. 
Right  of   action    where     certifi- 
cation  by   mistake  and  paper 
is  returned  as  not  good. 
Mt.   Morris   Bank  v.   Twenty- 
Third    Ward  Bank    (N.  Y.), 
56. 

COLLECTIONS. 

See  Clearing  Houses, 
Local  Assessments, 
Officers. 

Bankers  responsible  for  price 
of  freight,  because  of  surren- 
der of  bill  of  lading  before 
payment,  were  entitled  to 
recover  against  the  railroad 
for  conversion  of  the  freight. 
Gulf,   C.    &  S.    F.    Ry.   Co.  v. 

North     Texas      Grain      Co. 

(Tex.),  656. 
Bank  holding  draft  attached  to 
bill  of  lading,  for  price  of 
corn  shipped,  merely  for  col- 
lection, not  liable  to  drawee, 
after  receiving  payment,  for 
deficiency  in  corn  purported 
to  be  shipped. 
Gregory       v,      Sturgis      Nat. 

Bank  (Tex.),  153. 
Collecting  bank  was  not  liable 
to  drawee  of  raised  check, 
where  the  indorsement  was 
restricted  and  proceeds  were 
paid  to  payee. 
Crocker- Woolworth  Nat.  Bank 

of  San  Francisco  v.   Nevada 

Bank      of     San     Francisco 

(Cal.),  661. 
Duties  and   liabilities   of    corre- 
spondent bank  receiving  paper 
for  collection. 
Nat.     Revere    Bank     v.    Nat. 

Bank  of    the     Republic   (N. 

Y.),  90. 
Effect   of    clearing  house   rules 
relating     to    indorsements  on 
liabilit)'   of    collecting      bank 
to  drawee  of  raised  check. 
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Crocker- Woolworth  Nat.  Bank 

of  San  Francisco  v.  Nevada 

Bank      of     San      Francisco 

(Cal.),  661. 
In  action  against  bank  for 
failure  to  collect  drafts  or  to 
charge  the  indorser,  it  can- 
not for  the  first  time  be  urged 
on  appeal  that  the  indorsement 
may  have  been  without  re- 
course, or  with  waiver  of 
protest. 
Nat.     Revere     Bank    v.     Nat. 

Bank  of  the  Republic  (N.  Y,), 

90. 
In  action  against  bank  for 
failure  to  collect  drafts  or  to 
take  steps  to  charge  indorser, 
in  the  absence  of  proof  to 
the  contrary,  it  will  be  pre- 
sumed that  the  indorser  was 
solvent. 
National  Revere  Bank  v.  Nat. 

Bank   of  the    Republic     (N. 

Y.),  90. 
Indorsement  of  draft  to  bank 
"for  collection"  is  notice  to 
subsequent  holders  that  the 
indorsee  is  agent,  and  not 
owner  of  the  draft. 
First   Nat.    Bank  of  Hastings 

V.  Farmers'     &     Merchants' 

Bank      of      Platte      Center 

(Neb.),  679. 
Indorsement  sufficient  to  put 
drawee  on  inquiry  as  to 
whether  defendant  was  holder 
of  draft  attached  to  bill  of 
lading  for  collection  only. 
Gregory  v.  Sturgis  Nat.  Bank 

(Tex.),  153. 
Issues  in  action  by  drawee 
against  the  other  bank,  where 
a  bank  paid  to  another  a 
check  drawn  on  the  former, 
which  had  been  raised. 
Crocker-Woolworth  Nat.  Bank 

of     San     Francisco    v.     Ne- 
vada Bank  of  San  Francisco 

(Cal.),  661. 
Liability   of   bank  surrendering 
bill    of    lading    before      pay- 
ment. 
Gulf.  C.  &    S.    F.    Ry.    Co.    v. 

North     Texas     Grain      Co. 

(Tex.),  656. 
Matter    of   common   knowledge 
that   local  checks   are    gener- 
ally    taken    for     the    purpose 
of  collection  merely. 
Crocker-Woolworth  Nat.  Bank 

of  San  Francisco  v.  Nevada 

Bank      of     San      Francisco 

(Cal.),  661. 
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No  presumption  that  plaintiff 
relied  on  a  supposed  owner- 
ship of  the  check  of  the 
defendant  bank,  where  a  bank 
which  had  paid  to  another 
bank  local  check  on  the  for- 
mer, but  which  had  been 
raised,  sued  to  recover  the 
amount  so  paid  from  the  other 
bank. 
Crocker- Woolworth  Nat.  Bank 

of  San   Francisco  v.  Nevada 

Bank      of     San      Francisco 

iCal.),  661. 
Presumption     as   to     ownership 
of     draft     sent    by     bank     to 
correspondent  for  collection. 
National     Revere      Bank     v. 

Nat.   Bank   of  the  Republic 

(N.  Y.),90. 
Where  a  bank  is  collectings 
ag-ent  of  another  bank,  it 
does  not  cease  to  become  such 
because  drafts  forwarded  to 
it  for  collection  are  drawn 
upon  it. 
Nat.     Revere     Bank    v.    Nat. 

Bank   of  the  Republic     (N. 

Y.),  90. 
Where  paper  is  left  with  a 
bank  for  collection,  it  is  its 
duty  to  promptly  send  it 
forward,  make  proper  demand 
of  payment,  and,  on  failure 
thereof,  to  take  proper  steps 
to  charg-e  the  indorser. 
Nat.     Revere    Bank    v.    Nat. 

Bank   of    the  Republic    (N. 
Y.),90. 

COMMON  KNOWLEDGE. 

See  Collections. 
CONSOLIDATION. 
See  Banks. 

CONSTITUTIONAL  LAW. 
Construction     of   constitutional 
provision. 

Hamilton  Nat.  Bank  v.  Amer- 
ican Loan  &L  Trust  Co. 
(Neb.),  1. 

CONVEYANCES.     ' 

See  Insolveyicy. 
CO-OPERATIVE   BANKS. 

See  Banks. 

CORPORATIONS. 

See  Banks. 

CREDITORS. 

See  Insolvency. 


CREDITS. 

See  Checks. 

CRIMINAL  LAW. 

See  National  Banks. 

DAMAGES. 

See  Checks. 
DEATH. 

See  Checks. 

DEBTOR   AND   CREDITOR. 

See  Deposits. 

DE  FACTO  CORPORATIONS. 

See  Banks. 

DENIAL. 

See  Checks. 

DEPARTMENT  STORES. 
See  Ba?iks. 

DEPOSITS. 

See  Checks. 

National  Banks. 
Stock  and  Stockholders. 
Taxation. 
A  bank  cannot  be  held  liable  to 
the  owner  of  a  fund  deposited 
by  an  agent  in  his  own  name, 
and  paid  out  upon   his  check, 
without  the  knowledge  of  the 
bank  of  any  want  of  power  on 
the  part  of  the  agent. 
Martin   v.  Kansas   Nat.  Bank 
(Kan.),  768. 
Act  of  bringing-  suit   against  a 
bank,  by  an  assignee  for  cred- 
itors, for  funds  deposited  by  a 
third   person  to   the   credit  of 
his  assignor  is  not  equivalent 
to   an    acceptance   by   the   as- 
signee of  the  benefit  of  such 
deposit. 

Leech  v.  First  Nat.  Bank  of 
Maryville  (Mo.),  730. 
Acts  of  cashier  amounting  to 
payment  of  depositor's  note, 
prior  to  notice  of  his  insol- 
vency. 

Nineteenth      Ward     Bank     v. 
First   Nat.    Bank    of   South 
Weymouth  (Mass.),  697. 
Admissibility  of  evidence  to  es- 
tablish insolvency  of  bank,  in 
prosecution    of   bank   cashier 
for    receiving    deposits    after 
insolvency. 

State    V.    Stevens    (S.    Dak.), 
97. 
A  trust  deposit  gift  in  a  savings 
bank  will  not  be  defeated  be- 
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cause    there   is   no  affirmative 
evidence  that    the    donee    had 
notice  of  it  during-  the  life  of 
the  donor. 
Merigan    v.  McGonigle   (Pa.), 

763. 

Authority  of  cashier  of  one  bank 

to      apply     deposits  by     it  in 

another  bank  to  his  own  debt. 

Iron  City  Nat.  Bank   of  Llano 

V.    Fifth  Nat.   Bank  of  San 

Antonio  (Tex.),  237. 
Balance  shown  by  bankbook  as 
account  stated  where  book  was 
kept     an     unreasonable     time 
without  objection. 
Kenneth  Inv.    Co.  v.  National 

Bank    of     Republic    of    St. 

Louis  (Mo.),  13. 
Bank      as     absolute     owner     of 
money  deposited  with  it  to  the 
general  credit  of  the  depositor. 
Camp    V.  First  Nat.    Bank  of 
Ocala   (Fla.),  202. 
Bank   cannot  be  required  to  set 
off     deposit    account    against 
debt  due  it  from  depositor,  in 
order  to  serve  interest  of  sure- 
ties. 
Camp    V.   First  Nat.    Bank   of 

Ocala  (Fla.),  202. 
Burden  of  proof  to  show  that 
balance  was  based  on  pay- 
ment of  forged  checks,  where 
depositor  retained  balanced 
bank  book  without  objection. 
Kenneth  Inv.  Co.   v.  National 

Bank    of     Republic     of    St. 

Louis  (Mo.).  13. 
Call  depositors  entitled  to  inter- 
est on  their  claims  against  in- 
solvent bank. 
Banker  v.  Williams  &  England 

Banking  Co.  (Ore.),  108. 
Care  required  of  bank,  as  a  gra- 
tuitous bailee,  in  protecting  de- 
positor's securities  against 
theft  by  its  employees. 
Smith  V.  Elizabethport  Bank- 
ing Co.  (N.  J.),  755. 
Client's  act  in  notifying  bank, 
in  which  her  attorney  had  de- 
posited collections  for  her  in 
his  own  name,  that  she  was 
not  satisfied  with  settlement 
obtained  from  him,  did  not  en- 
title her  to  sue  the  bank  to 
recover  the  amount  claimed  to 
be  still  due  from  the  attorney. 
Rhinehart     v.     New      Madrid 

Banking  Co.  (Mo.),  574. 
Could  not  be  presumed  that  prin- 
cipal  of   agent    illegally   con- 
ducting   "bucket    shop"    had 
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accepted     deposits    of     "mar- 
gins," 

Leech    v.  First  Nat.   Bank  of 
Maryville  (Mo.),  730. 
Demand  of  payment  of  interest 
on  deposited  county  funds. 
Linn    County    v.    Farmers'  & 
Merchants'  Bank  (Mo.),  708. 
Deposits    of   client's   money   by 
attorney   in  his  own  name  did 
not  create    trust  relations   be- 
tween the  client  and  the  bank. 
Rhinehart     v.     New      Madrid 
Banking  Co.  (Mo.),  574. 
Deposits  of  money  in  bank  does 
not     create   a     bailment,    but 
creates   the   relation  of  debtor 
and  creditor. 

Arnold  v.  Sedalia   Nat.    Bank 
(Mo.),  712. 
Duty  of  bank  to  pay  to  deceased 
depositor's  representative,  ap- 
plication of  by-laws. 
Mahon  v.  South  Brooklyn  Sav. 
Inst.  (N.  Y.),  761. 
Duty  of  bank  to  protect  itself  by 
depositing  in  court  where  rival 
claimants. 

Arnold  v.  Sedalia  Nat.  Bank 
(Mo.),  712. 
Effect  of  bank's  knowledge  that 
depositor  of  trust  funds  has 
appropriated  them  to  the  pay- 
ment of  his  individual  debt  to 
the  bank. 

Columbia     Finance    &    Trust 
Co.     V.     First    Nat.      Bank 
(Ky.),  611. 
Entries  of   credits   on  pass  book 
of  county  treasurer  of  interest 
due  county  not  a  settlement. 
Linn    County    v.    Farmers'    & 
Merchants'  Bank  (Mo.),  708. 
Executrix  succeeding  to  right  of 
possession     of    public     funds 
mingled  with  depositor's  per- 
sonal    funds,     and    deposited 
with     defendant     trust     com- 
pany. 

O'Brien      v.      New      England 
Trust  Co.  (Mass.),  551. 
Following  trust  funds. 

Chamberlain    7j.    Chamberlain 
Banking  House  (Neb.),  439. 
General  deposit  by  executor. 
Officer  v.  Officer  (Stewart,  In- 
tervener) (Iowa),  749. 
Gift  of  deposit  not  a   valid  gift 
inter  vivos,    because   depend- 
ent upon  a  contingency. 
Balling    v.      Manhattan     Sav. 
Bank  &  Trust  Co.   (Tenn.), 
757. 
In  action  against  bank  by  holder 


778 


GENERAL  INDEX 


DEPOSITS—  Continued. 

of  unaccepted  check,  as  plain- 
tiff had  the  same  rights 
against  the  bank  as  the 
drawer,  a  reply  alleging  an 
agreement,  between  drawer 
and  bank,  preventing  applica- 
tion of  deposit  to  indebtedness 
to  bank,  stated  a  good  cause  of 
action,  although  the  note  rep- 
resenting drawer's  indebted- 
ness to  bank  remained  in 
its  possession  uncanceled. 
Bloom  V.  Winthrop  State 
Bank  (Iowa),  607. 
In  action  by  surety  subrogated 
to  rights  of  state  against  bank 
participating  in  fraud  of  court 
clerk  in  converting  to  his  own 
use  interest  allowed  to  him  for 
the  use  of  the  state's  money, 
it  was  no  defense  that  it  was 
a  custom  among  the  banks  to 
allow  clerks  interest  on  such 
funds. 

American  Bonding  Co.  of  Bal- 
timore V.  National  Mechan- 
ics'     Bank      of      Baltimore 
(Md.),7l5. 
Insolvency,      what     constitutes 
under  statute  of  South  Dakota 
providing  for  the  punishment 
of    officers    for   receiving    de- 
posits after  insolvency. 
State  V.  Stevens  (S.  Dak.),  97. 
Insufficiency  of  evidence  to  show 
that  public   officer    had   reim- 
bursed public  treasury,    so   as 
to  entitle  him  to  interest  from 
insolvent  bank. 
Baker  v.  Williams  &  England 
Banking  Co.  (Ore.),  108. 
Insufficiency  of  evidence  to  show 
that    there    was  an   intent    to 
create  a   trust  by  making  de- 
posits. 
Cleveland    v.    Hampden    Sav. 

Bank  (Mass.),  314. 
Cleveland  v.   Springfield  Inst, 
for  Sav.  (Mass.),  314. 
Its    bookkeeper's   knowledge   of 
fraud  not  imputable  to   depos- 
iting corporation. 
Kenneth  Inv.  Co.  v.    National 
Bank     of    Republic     of  St. 
Louis  (Mo.),  13. 
Knowledge   of    agents    not   im- 
putable to  principal   where    it 
would  be  against   agent's  in- 
terest to  communicate  it. 
Kenneth  Inv.    Co.   v.  National 
Bank     of     Republic    of    St. 
Louis  (Mo.),  13. 
Letter  of  bank   to   assignee   for 
creditors    of     one     to    whose 
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credit  a  deposit  was  made  not 
evidence  of  ownership  of  de- 
posit. 

Leech  v.  First  Nat.  Bank  of 
Maryville  (Mo.),  730. 
Liability  of  bank  for  paying  to 
husband  deposit  made  by  him 
in  his  wife's  name,  and 
checked  out  without  her  au- 
thority, sufficiency  of  evi- 
dence. 

Brown     v.    Daugherty    (Mo.), 
449. 
Negligence  in  paying  unsigned 
check  presented  by  bookkeeper 
of  depositing   corporation. 
Kenneth  Inv.  Co.  v.    National 
Bank    of     Republic    of   St. 
Louis  (Mo.),  13. 
Parol     evidence     of    agreement 
preventing  application   of   de- 
posit to  indebtedness  to  bank. 
Bloom      V.     Winthrop      State 
Bank     (Iowa),    607. 
Payment,  crediting  check  of  one 
depositor  to  another. 
Bryan  v.  First   Nat.   Bank   of 
McKees   Rocks  (Pa.),  546. 
Payment  of  fraudulent    indorse- 
ment of  certificate  of   deposit, 
liability      of      bank      having 
knowledge  of  fraud. 
Currey  v.  Joplin   Sav.     Bank 
(Mo.),  740. 
Plaintifi"   bank  prevented    from 
recovering      from    another 
bank  amount  deposited   by  it, 
drawn  out  by  its  cashier,    and 
applied     to    payment    of    his 
own  debt. 

Iron  City  Nat.  Bank  of  Llano 
V.  Fifth  Nat.    Bank   of   San 
Antonio  (Tex.),  237. 
Presumption  that  public  charac- 
ter   of     money     deposited  by 
county  treasurer   continued  so 
as  to  defeat  treasurer's    claim 
for  interest  against   insolvent 
bank. 

Baker  i).  Williams  &  England 

Banking  Co.   (Ore.),  108. 

Public  officer  was  not  entitled  to 

interest  in   his   own    right   on 

public   funds    deposited    with 

insolvent    bank   until   he   has 

reimbursed     public    treasury. 

Baker  v.  Williams  &  England 

Banking  Co.  (Ore.),  108. 

Relation  of  debtor  and   creditor, 

between    bank    and  depositor, 

terminated  by  crediting  payee 

with  amount  of   check   drawn 

by    depositor,    so    that     bank 

could  not  be  held  as  garnishee. 


GENERAL   INDEX 


779 


jyEPOSmS— Continued. 

Young-  V.  Bank  of    Princeton 
(Mo.),  366. 

Rig-ht  of  executors  to  deposit 
funds  in  bank. 

Officer     V.     Officer     (Stewart, 
Intervener)  (Iowa),  749. 

Right   to   deposit   school   funds 
in  bank. 
Hunt  z/.    Hopley     (Iowa),   734. 

Right  to  interest  on   deposits. 
Arnold  v.  Sedalia  Nat.    Bank 
(Mo.),  712. 

Right  to  prove  agreement  pre- 
venting application  of  deposit 
to  indebtedness  to  bank,  in 
action  by  holder  of  unaccepted 
check. 

Bloom      V.      Winthrop     State 
Bank  (Iowa),  607. 

Right  to   recover    on    guaranty 
where  failure  to  repay  deposit 
of  school  funds. 
Hunt    V.   Hopley    (Iowa),   734. 

Rule  as  to  mode  of  making  gift 
of  deposit  in  savings  bank 
not  binding  upon  one  who 
became  a  depositor  before  the 
rule  was  made. 
Ranney  v.  Bowery  Sav.  Bank 
(U.  S.),  590. 

Set-off,  note^of  deceased  depos- 
itor. 

Little's    Adm'r   v.    City   Nat. 
Bank  of   Fulton    (Ky.),  728. 

Stockholders  and  officers  of  de 
facto  banking  corporation  not 
liable  as  partners  to  depos- 
itors. 

Mason  v.   Stevens    (S.    Dak.), 
213. 

Subrogation  of  surety  to   rights 
of  state  against  bank    partici- 
pating in  fraud  of  court   clerk 
in  converting  to   his  own    use 
interest  allowed  him    on  state 
funds  deposited  in    the   bank. 
American      Bonding     Co.     of 
Baltimore   v.    National    Me- 
chanics' Bank  of  Baltimore 
(Md.),715. 

Sufficiency  of  evidence  of  right 
to  deposit  made  in  trust  for 
plaintiff. 

Merigan  v.  McGonigle     (Pa.), 
763. 

The  fact  that  the  bank  knew 
that  deposits  by  executor  were 
trust  funds  does  not  make 
them  preferential  claims  upon 
its  insolvency. 

Officer  V.  Officer  (Stewart,  In- 
tervener)   (Iowa),  749. 

The  mere  deposit  of  money  in  a 
bank  to  the  credit   of    another 
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does  not   show    ownership    in 
the  latter,    in    the   absence   of 
any  showing  of  acceptance  or 
presumption  thereof. 
Leech  v.  First   Nat.    Bank   of 

Maryville  (Mo.).  730. 
Trust  funds  deposited  by  a  trus- 
tee who  subsequently  became 
mortgagee's  receiver,  applied 
for  benefit  of  bank  and  other 
creditors. 
Avery  v.    Preston   Nat.    Bank 

(Mich.),  501. 
Trust  funds,  where  there  was 
a  deposit  by  the  trustee,  ap- 
pointed for  benefit  of  bank  and 
other  creditors,  and  who  sub- 
sequently became  mortgagee's 
receiver,  his  executor  was  en- 
titled to  recover  the  deposit 
from  the  bank. 
Avery  v.   Preston    Nat.    Bank 

(Mich.),  501. 
Ultra  vires  to  borrow    money   to 
pay  depositors. 
Laidlaw  v.  Pacific  Bank  (Cal.), 

290. 
Use  of  joint  deposit  for  payment 
of  partner's  personal  indebted- 
ness to  bank. 
Columbia    Finance    &     Trust 

Co.  V.  First  Nat.  Bank  (Ky.), 

611. 
Where  a  bank  agreed  to  pay  in- 
terest on  daily  balances,  which 
were  ascertainable  from  data 
at  hand  and  in  the  bank's 
possession,  it  was  not  neces- 
sary to  make  demand  for  any 
specific  amount  before  suing. 
Linn    County    v.    Farmers'    & 

Merchants'  Bank  (Mo.),  708. 
Where  a  bank  has  purchased  a 
note  of  the  payee,  and  cred- 
ited his  account  with  the  pro- 
ceeds, which  he  has  checked 
out,  it  is  immaterial,  on  the 
question  of  bona  fide  pur- 
chaser, that  he  afterwards  had 
deposits  with  it. 
Fredonia    Nat.  Bank   v.  Tom- 

mei  (Mich.),  88. 
Where  a  bank  was  agent  of  pur- 
chaser of  land,  and  not  of 
holder  of  mortgage  note,  3. 
transaction  involving  certain 
deposits  did  not  amount  to 
payment  of  the  note. 
Dillingham    v.    Parks     (Ind.), 

194. 

Where  savings  bank  paid  money 

to   one    presenting   pass  book 

and  forged  order,    its    by-laws 

providing       that      the      insti- 
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tution  would  not   be   responsi- 
ble   for   loss   where   depositor 
had  not  given  notice   that  his 
pass  book   had   been     lost     or 
stolen,  were  not  applicable. 
Kingsley   v.     Whitman     Sav. 
Bank  (Mass.),  210. 
Wife  not  estopped  from  denying 
husband's  authority   to   check 
out  her  deposits,  by  course  of 
dealing  unknown  to  bank. 
Brown    v.     Daugherty     (Mo.), 
449. 

DEPRE30IATION   IN    VALUE 
OF  STOCK. 

See  Officers. 

Stock  and  Stockholders. 

DIRECTORS. 

See  Officers. 
DISCOUNTS. 

See  Bills  and  Notes. 

Election  to  affirm  discount  of 
drafts  by  bank,  when  it  was 
insolvent  to  the  knowledge  of 
its  officers,  which  prevented 
recovery  against  the  bank  of 
the  amount  of  the  drafts,  on  the 
ground  that  they  had  been  ob- 
tained by  the  bank's  officers 
through  fraud. 

Davis  V.  Butters    Lumber   Co. 
(N.  Car.  ),  469. 

Letter  accompanying  note  inad- 
missible on  the  issue  whether 
the  note  had  been  discounted 
by   bank. 

Black   V.  First   Nat.    Bank   of 
Westminster  (Md.),  388. 

On  the  issue  whether  the  note 
sued  on  by  plaintiff  bank  had 
been  sold  to  plaintiff,  by  an- 
other bank,  or  merely  dis- 
counted, the  pass  books  of  the 
maker  with  first  bank  were 
properly  admitted  in  evidence. 
Black  "v.  First  Nat.  Bank  of 
Westminster  (Md.),  388. 

Validity  and  bank's  ownership  of 
notes  unlawfully  discounted 
by  its  cashier  not  affected  by 
facts  that  bank's  receiver  re- 
covered penalty  on  cashier's 
bond,  and  the  latter  was  con- 
victed of  misapplying  the 
bank's  funds. 
In  re  Edson  (Vt.),  329. 

Where  the  issue  was  whether  the 
note  sued  on  by  plaintiff  bank 
had  been  sold  to  plaintiff,  by 
another  bank,  or  merely  dis- 
counted, it  was  error  to  allow 
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plaintiff's  employee,  who  had 
not  made  any  entries  in  the 
pass  book,  to  testify  that  he 
understood  that  the  entries 
therein  showed  a  discount. 
Black  V.  First  Nat.  Bank  of 
Westminster  (Md.),  388. 

DISCRIMINATION. 

See  Taxation. 

Water  Supply. 

DISHONOR. 

See  Checks. 

DOUBLE    TAXATION. 

See  Tax  alio  fi. 

DRAFTS. 

See  Collections. 
Discoutits. 
Officers, 
Bank  holding  draft  attached  to 
bill  of  lading  for  price  of  corn 
shipped,  merely  for  collection, 
not  liable  to  drawee,  after  re- 
ceiving    payment,      for     defi- 
ciency   in  amount  of  corn  pur- 
ported to  have  been  shipped. 
Gregory  v.  Sturgis  Nat.  Bank 

(Tex."),  153, 
Bank  negligently  certifying 
raised  check  could  not  recover 
from  bank  accepting  draft 
relying  on  such  certification. 
Continental  Nat.  Bank  of  New 

York   V.    Tradesmen's    Nat. 

Bank  of  New  York  (N.  Y.), 

242. 
Bank  negligently  certifying 
raised  draft  was  liable  on 
account  of  its  subsequent  neg- 
ligence in  not  notifying  bank 
with  which  draft  was  de- 
posited. 
Continental  Nat.  Bank  of  New 

York    V.    Tradesmen's   Nat. 

Bank  of  New  York  (N.  Y.), 

242. 
Duty  of  bank  to  retain  proceeds 
of   draft    when   it     learns    of 
former  agent's  lack  of  author- 
ity. 
Baeschlin      v.       Chamberlain 

Banking  House  (Neb.),  331. 
Indorsement  sufficient  to^  put 
drawee  on  inquiry  as  to 
whether  defendant  bank  was 
holder  of  draft  attached  to  bill 
of  lading  for  collection  only. 
Gregory  v.  Sturgis  Nat.  Bank 

(Tex.),  153. 
Liability   of     broker     receivings 
drafts  drawn     by    defaulting 
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cashier   to   his    own   order   to 
owners   of   funds   represented 
by  such  drafts. 
Mendel  v.  Boyd   (Neb.),  124. 

Misappropriation  by  ag-ent  for 
bank's  benefit,  admissibility 
of  evidence  to  show  bad  faith 
of  bank. 

Baeschlin       v.      Chamberlain 
Banking  House   (Neb.)i  331. 

Payment  to  joint  tort  feasor, 
without  tracing-  the  money 
into  hands  of  its  owner,^  no 
defense  in  an  action  against 
broker,  who  had  taken  drafts 
drawn  by  defaulting  cashier 
to  his  own  order,  to  recover 
money  lost  by  the  cashier  in 
speculating  in  grain. 
Mendel  v.  Boyd  (Neb.),  124. 

Whether  bank  which  paid  depos- 
itor on  faith  of  raised  check, 
negligently    certified   by     an- 
other  bank   and   sent   to     the 
clearing  house,  acted  in  good 
faith  in    paying-  such  draft  to 
its  depositor   was    a   question 
for  the  jury,  to  be  determined 
by  rules  of  clearing  house. 
Continental  Nat.  Bank  of  New 
York   V.    Tradesmen's    Nat. 
Bank  of  New  York    (N.  Y.), 
242. 

ESTOPPEL. 

See  Ultra  Vires. 

EVIDENCE. 

See  Books. 
Deposits. 
Discounts. 
Insolvency. 
Mortgages. 
Usury. 

EXCESSIVE  LOANS. 

See  Stock  and  Stockholders. 

EXCESSIVE  TAXATION. 

See  Taxation. 

EXECUTORS. 

See  Deposits. 

FEDERAL  DECISIONS. 

See  National  Banks. 
FEDERAL  QUESTIONS. 

See  National  Banks. 

FORGERY. 

See  Checks. 

National  Banks. 
Savings  Banks. 


FRAUD. 

See  Checks. 
Drafts. 
Insolvency. 
National  Banks. 
Officers. 

GAMBLING         TRANSAC- 
TIONS. 

See  Checks. 

GARNISHMENT. 
See  Deposits. 

GENERAL  DEPOSITS. 

See  Deposits. 

GIFTS. 

See  Deposits. 

GOOD  FAITH. 

See  Checks. 
GUARANTY. 

See  National  Banks. 
HUSBAND  AND  "WIFE.      . 

See  Deposits. 
Sureties. 

IDENTIFICATION  OF  DEPOS- 
ITOR. 

See  Savings  Banks. 

IMPUTABLE    KNOWLEDGE. 

See  Agency. 
Deposits. 

INDEBTEDNESS. 

See   Banks. 

INDORSEMENT. 

See  Checks. 

Clearing    Houses. 
Collections. 

INSOLVENCY. 
See  Checks. 
Deposits. 
Discounts. 
National   Banks. 
Officers. 
Receivers. 

Stock  and  Stockholders. 
Distribution  of    assets  of  insol- 
vent national   bank  governed 
by  federal  laws. 
First   Nat.   Bank   of    Chicag-o 
V.    Selden    (C.    C.    A.),   435. 
Distribution  of  assets   of   insol- 
vent national  bank,    payment 
of  drafts  on  deposit  by  another 
bank,  after  notice  of  drawer's 
insolvency,  no   defense   under 
federal      statute        conflicting- 
with  state  law. 
First  Nat.  Bank  of  Chicago  v, 
Selden   (C.  C.  A.),  435. 
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Insolvency,  what  constitutes  un- 
der statute  of  South  Dakota 
providing'  for  the  punishment 
of  officers  for  receiving-  depos- 
its after  insolvency. 
State  V.  Stevens  (S.  Dak.),  97. 

Person  induced  by  fraudulent 
representations  of  cashier  to 
aid  insolvent  bank  entitled,  as 
a  preferred  creditor,  to  recover 
from  its  receiver. 
Hallett  V.  Fish  (Vt.),  586. 

Presumption  from  failure  to  pro- 
duce bank  books,  in  creditor's 
suit  to  set  aside  alleged  fraud- 
ulent transfers  of  bank's  as- 
sets. 

National  Bank  of  the  Republic 
of  New  York  v.  Hobbs  (Ga.), 
335. 

Right  of  receiver  of  bank  to  en- 
join prosecution  of  action 
brought  in  another  state  by 
resident  creditor. 
Davis  V.  Butters  Lumber  Co. 
(N.  Car.),  469. 

Sufficiency  of  evidence  of  fraud 
in  transferring  insolvent 
bank's   assets. 

National  Bank  of  the  Republic 
of  New  York  v.  Hobbs  (Ga.), 
335. 

Sufficiency  of  evidence  to  show 
that  aid  to  insolvent  bank  was 
furnished  to  its  cashier  in  his 
official  capacity,  and  not  as  an 
individual,  in  action  as  a  pre- 
ferred creditor,  against  its  re- 
ceiver. 
Hallett  V.  Fish  (Vt.),587. 

INTEREST. 

See  Deposits. 
Receivers. 

JOINT  DEPOSITS. 

See  Checks. 

JURISDICTION. 

See  National  Banks. 

KNOWLEDGE     OF     FINAN- 
CIAL CONDITION. 

See  Stock  and  Stockholders. 

KNOWLEDGE  OF  OFFICERS 
NOT  NOTICE  TO  BANK. 

See  Officers. 

LEASES. 

See  National  Banks. 
Taxation. 
Ultra  Vires. 


LIENS. 

See  Stock  and  Stockholders. 

LIMITATION    OF    ACTIONS. 

See  National  Banks. 

Limitation  of  actions  as  aflfected 

by  taking  new  notes. 

First    Nat.   Bank    of      Sheri- 
dan, Wyo.,  V.  Citizens'  State 
Bank      of     Dubuque,     Iowa 
(Wyo.),  128. 
Stockholder's  Liability. 

Stockholder  of  bank  endors- 
ing note  for  bank  did  not  be- 
come its  creditor  until  he 
was  required  to  perform  his 
obligation  as  indorser,  and 
limitations  against  his  stat- 
utory liability  did  not  begin 
to  run  against  his  right  to  set 
off  amounts  so  paid  until 
such  payment  was  made. 
Strauss  v.  Denny  (Md.), 
189. 

LOANS. 

See  Stock  and  Stockholders. 

Liability  of  officers  to  stock- 
holders for  negligence  in 
making  loans. 

Warren    v.    Robinson    (Utah), 
259. 

Payment  by  surety  as  payment 
by    debtor. 

Lasater  v.  First  Nat.  Bank   of 
Jacksboro  (Tex.),  525. 

Remedy     of     creditor    of    bank 
seeking-     to    reach     securities 
pledged  to  another  bank. 
Overstreet   v.    Citizens'    Bank 
(Okla.),  685. 

Rule  that  creditor  having  lien 
on  funds,  on  which  another 
creditor  has  a  junior  lien,  will 
be  required  to  exhaust  first 
fund  not  incumbered  by  junior 
lien,  not  applicable  in  favor 
of  bank  in  possession  of 
money  belonging  to  partner- 
ship, where  one  of  its  members 
was  not  indebted  to  it. 
Columbia  Finance  &  Trust 
Co.  V.  First  Nat.  Bank 
(Ky.),611. 

MARGINS. 

See  Deposits. 

MECHANICS'  LIENS. 

See  National  Banks. 
MENTAL  CAPACITY. 

See  Checks. 
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MERGER. 

See  Banks. 
MISAPPROPRIATION. 

See  Drafts. 
MONEYED  CAPITAL. 

See  Taxation. 

MORTGAGES. 

See  Securities. 

War  Revenue  Act. 

Acknowledgement. 

First     Nat.     Bank     of    Sheri- 
dan, Wyo.,  V.  Citizens'  State 
Bank      of     Dubuque,     Iowa 
(Wyo.),  128. 
Acknowledgment    of    mortg^age 
to   bank    before    its    cashier, 
void. 

First  Nat.  Bank  of    Sheridan, 
Wyo.,      V.     Citizens'     State 
Bank      of     Dubuque,     Iowa 
(Wyo.),  128. 
Limitation     of     actions     as     af- 
fected by  taking-  new  notes. 
First  Nat.  Bank  of   Sheridan, 
Wyo.,     V.    Citizens'      State 
Bank     of     Dubuque,     Iowa 
(Wyo.),  128. 
Proof  thg.t   mortgage   was   only 
intended  to   indemnify   surety 
insufficient  to    overcome    lan- 
guage of  instrument. 
Magoffin  V.    Boyle  Nat.    Bank 
of  Danville  (Ky.),  60. 

NATIONAL  BANKS. 

See  Banks. 

Taxation. 
Ultra  Vires. 
Action   in    which    receiver   took 
voluntary   nonsuit   no     bar   to 
subsequent   action    by    him   to 
enforce      assessment     against 
stockholders  of  national  bank. 
McClaine    v.     Rankin    (C.     C. 
A.),  269. 
Attachment,  federal  statute  pro- 
hibiting      before       judgment 
against    national    bank  appli- 
cable whether  bank  is  solvent 
or  insolvent. 

Reed  v.  People's  Nat.   Bank  of 
Lebanon,  Pa.  (N.  Y.),  383. 
Bank  completing  certain    work, 
a   subcontract   for   which   had 
been  assigned   to  it  as  security 
for     pre-existing     debt,      was 
entitled  to  mechanic's  lien. 
Security  Nat.    Bank    of   Sioux 
City,    Iowa,      v.     St.     Croix 
Power  Co.  (Wis.),  560. 
Duplication  of  offense  of  forging 
national  bank  notes. 


NATIONAL      BANKS— Cow/fzw- 

ued, 

Logan   V.    United  States    (C. 

C.  A.),  631. 
Fffect  of  statutes  making  forged 
national   bank   notes   redeem- 
able, in  prosecution  for  crime. 
Logan    V.    United    States    (C. 

C.  A.),  631. 
EflFect   of    transfer   of   stock  in 
good  faith   when    bank   is    in- 
solvent. 

Farle  v.  Carson  (U.  S.),  273. 
Existence  not  terminating  upon 
insolvenc3'. 
Camp  V.  First   Nat.    Bank     of 

Ocala  (Fla.),  202. 
Forgery  of  national   bank  notes, 
separate   offenses,    where  kept 
in    possession    with   intent    to 
pass. 
Logan  z^.  United  States  (C.    C. 

A.),  631. 
Forgery  of  national  bank  notes, 
what  constitutes. 
Logan    V.    United    States    (C. 

C.  A.),  631. 
Insolvency  of  purchaser  of 
shares  of  stock  in  national 
bank  which  subsequently 
suspends  business,  does  not 
render  sale  void  as  in  fraud  of 
bank's  creditors,  where  insol- 
vency of  purchaser  was  un- 
known to  seller. 
Earle  v.  Carson  (U.  S.),  273. 
Lease  of  property  by  national 
bank  for  ninety-nine  years  not 
invalid  because  aggregate 
rental  which  bank  agrees  to 
pay  exceeds  its  capital  stock. 
Brown  v.  Schleier  (C.  C.  A.), 

157. 
Lease    of   property   by   national 
bank  for  ninety-nine  years  not 
ultra  vires  because  term  would 
outlast  its  corporate  life. 
Brown    v.   Schleier  (C.  C.  A.), 

157. 
Lessor  of  real  estate  to  national 
bank  not  liable  to  stockholders 
or  creditors  of  bank  because  it 
may  have  exceeded  its  powers 
by  expending  more  money  in 
erection  of  building  than  it 
was  authorized  to  do  by  its 
by-laws. 
Brown    v.    Schleier  (C.  C.  A.), 

157. 
Power  of  national  banks,  follow- 
ing federal  decisions. 
Security  Nat.    Bank  of    Sioux 

City,    Iowa,     v.     St.      Croix 

Power  Co.  (Wis.),  560. 
Power  of  national  bank   to    pur- 
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chase  bonds   issued  by    board 
of  education  of  city. 
Newport  Nat.    Bank  v.    Board 
of      Education   of     Newport 
(Ky.),63. 

Power  to  lease  and  improve  real 
estate  necessary  for  improved 
system  of  transacting  busi- 
ness. 

Brown   v.  Schleier  (C.  C.  A.), 
157. 

Rebuttal  of  presumption  of 
liability  for  an  assessment  on 
shares  of  stock  in  national 
bank  arising  from  mere 
presence  of  name  on  stock 
register. 
Earle  v.  Carson  (U.  S.),  273. 

Remedy  for  recovery  of  interest 
where  usury  has  been  received 
by  national  bank. 
First    Nat.   Bank     of  Morris- 
town  V.  Hunter  (Tenn.),  324. 

Remedy  for  recovery  of  money 
received  by  national  banks 
under  circumstances  render- 
ing it  constructively  fraudu- 
lent or  unlawful,  from  one 
subsequently  adjudged  a  bank- 
rupt. 

Gnichtel   v.   First  Nat.    Bank 
of  Hightstown   (N.   J.),  327. 

Right  to  recover  money  paid 
to  a  national  bank  on  a  con- 
tract sought  to  be  rescinded 
for  fraud  is  not  defeated 
because  the  parties  were 
attempting  a  transaction 
forbidden  by  law. 
National  Bank  &  Loan  Com- 
pany of  Watertown,  N.  Y., 
V.  Moses  Petrie  (U.  S,),  543. 

Specific  authority  given  by  con- 
troller to  receiver  of  national 
bank  to  bring  action  against 
stockholder  to  recover  an  as- 
sessment not  withdrawn  or 
affected  by  grant  of  general 
authority  to  compromise  or 
sell  all  claims  or  assets  of 
bank. 

McClaine  v.  Rankin  (C.  C.  A.), 
269. 

Statute  of  Iowa  to  prevent  na- 
tional banks  from  receiving 
deposits  after  insolvency  in- 
valid as  an  attempt  to  regulate 
business  operations  of  such 
banks. 

James  H.   Easton    v.   State  of 
Iowa{U.  S.),  372. 

Sufficiency  of  complaint  in  ac- 
tion  by    receiver     to     recover 


assessments     against      stock- 
holders. 

McClaine  v.  Rankin  (C.  C.  A.), 
269. 
Sufficiency  of  evidence  of  notice 
of  assessment   against   stock- 
holders of  national  bank. 
McClaine  v.  Rankin  (C.  C.  A.), 
269. 
Transfer   of   stock   of    national 
bank   made    with     knowledge 
that    reserve    is    below    limit 
does   not   create    presumption 
of  bad  faith. 

Earle  z/.  Carson  (U.  S.),  273. 
Usurious    interest   on    old    debt 
included  in  renewal  note. 
Citizens'  Nat.  Bank  of  Kansas 
City,  Mo.,  V.  Donnell  (Mo.), 
504. 
Usury,  assignability  of  right   to 
recover  penalty. 
Lasater    v.  First  Nat.  Bank  of 
Jacksboro  (Tex.),  525. 
Usury,  compound  interest. 

Citizens'  Nat.  Bank  of  Kansas 
City,  Mo.,  V.   Donnell  (Mo.'), 
504. 
Usury,      jurisdiction     of     state 
court   of   action    against     na- 
tional bank  to  recover  penalty 
for  charging  usurious  interest. 
McCreary  v.  First   Nat.    Bank 
of  Morristown  (Tenn.),  317. 
Usury,  overdrafts  no  excuse. 
Citizens'  Nat.  Bank  of  Kansas 
City,  Mo.,  V,  Donnell  (Mo.), 
504. 
Usury,    rate   allowed    by     state 
where   bank    was    located   ex- 
ceeded in  renewing  notes. 
Citizens'  Nat.  Bank  of  Kansas 
City,  Mo.,  V.   Donnell  (Mo.), 
504. 
Usurj',  right   of  bankrupt  to  re- 
cover penalty. 

Lasater  v.  First  Nat.  Bank  of 
Jacksboro  (Tex.),  525. 
Usury,  survival  of   right    to   re- 
cover penalty. 

Lasater  v.  First  Nat.  Bank  of 
Jacksboro  (Tex.).  525. 
Usury,  when  statute  of  limita- 
tions begins  to  run  against 
right  to  recover  usurious  in- 
terest. 

Lasater  v.  First  Nat.  Bank  of 
Jacksboro  (Tex.),  525. 
Whether  national  bank  has 
power  to  guarantee  payment 
of  customer's  draft  a  federal 
question. 
First  Nat.    Bank   of   Moscow, 
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Idaho,  V.  American  Nat. 
Bank  of  Kansas  City  (Mo.), 
462. 

NEGLIGENCE. 

See  Checks. 

Personal  Injuries. 

NEGOTIABILITY. 

See  Bonds. 
NEGOTIABLE  PAPER. 

See  Bills  and  Notes. 
Collections. 

NOTES. 

See  Bills  and  Notes. 
Collections. 

NOTICE. 

See  Drafts. 
Officers. 
Stock  and  Stockholders. 

NOTICE  OF    ASSESSMENTS. 

See  National  Banks. 

NOTICE  TO  PLEDGEE. 
See  Stock  and  Stockholders. 

NOVATION. 

See  Sureties. 

OFFICERS. 

See  Checks, 
Deposits. 
Discounts. 
Insolvency. 

Stock  and  Stockholders. 
Usury. 
Acknowledgment   of    mortgage 
to   bank     before     its     cashier 
void. 

First  Nat.  Bank   of   Sheridan, 
Wyo.,     V.      Citizens'     State 
Bank     of     Dubuque,      Iowa 
(Wyo.),  128. 
Admissibility     of     evidence     to 
establish  insolvency  of   bank, 
in  prosecution  of  bank  cashier 
for   receiving    deposits     after 
insolvency. 
*      State  V.  Stevens  (S.  Dak.),  97. 
Authority  of  cashier  of  one  bank 
to   apply    deposits     by    it     in 
another  bank  to  his  own  debt. 
Iron  City  Nat.  Bank  of   Llano 
V.  Fifth  Nat.    Bank   of  San 
Antonio  (Tex.),  237. 
Authority   of   cashier    to    make 
representations  as  to  custom- 
er's solvency. 

5  Bkg  Cas— 50 


OFFICERS— Co«/z««£'a'. 

Taylor    v.   Commercial    Bank 
(N.  Y.),  532. 

Authority  to  endorse  notes. 
Black   V.    First   Nat.  Bank   of 
Westminster  (Md.),  388. 

Bank  chargeable  with  presi- 
dent's knowledge  of  pledge  of 
stock. 

Curtice    v.    Crawford    County 
Bank  (U.  S.),252. 

Bank  not  bound  by  president's 
statements  to  sureties  on  cash- 
ier's bond  as  to  latter's  relia- 
bility. 

Ida    County     Sav.      Bank      v. 
Seidensticker  (Iowa),  176. 

Cashier's  bond  not  limited  in  its 
application  to  first  year  of  his 
employment,  but  was  a  con- 
tinuous one,  covering  his  en- 
tire period  of  service. 
Ida  County  Sav.  Bank  v.  Seid- 
ensticker (Iowa),  176. 

Drafts     drawn      by     defaulting 
cashier   to   his    own   order    as 
notice  of  fraud  to  purchaser. 
Mendel  v.  Boyd  (Neb.),  124. 

Error  in  permitting  county 
treasurer  to  testify  that  he  had 
deposited  public  funds  with 
bank  and  had  been  compelled 
to  reimburse  the  county  there- 
for, in  prosecution  of  bank 
cashier  for  receiving  deposits 
after  insolvency. 
State  z/.  Stevens  (S.  Dak.),  97. 

Error  in  permitting  public  bank 
examiner  to  testify  as  a  con- 
clusion that  the  bank  was  in- 
solvent, in  prosecution  of 
bank  cashier  for  receiving  de- 
posits after  insolvency. 
State  V.  Stevens  (S.  Dak.),  97. 

Evidence  of  the  declarations  of 
the  trustee  in  several  assign- 
ments executed  by  a  bank 
president,  that  the  earlier  as- 
signment was  made  to  secure 
the  bank  generally  for  his 
assignor's  liability  to  it,  was 
admissible  as  against  those 
claiming  under  the  subsequent 
assignments,  which  were  made 
for  the  purpose  of  enabling 
the  trustee  "to  pay  himself 
for  any  paper"  on  which  he 
was  liable  with  such  assignor. 
Fourth  National  Bank  of  St. 
Louis  V.  Albaugh  (U.  S.), 
477. 

False  statement  of  defendant 
tending  to  establish  allegation 
of  indictment  admissible,  in 
prosecution    of    bank    cashier 
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for  receiving  deposit  after  in- 
solvency. 
State  V.  Stevens  (S.  Dak.),  97. 

Far-fetched  statements,  par- 
tially from  memory,  made  by 
bank's  receiver  were  inadmis- 
sible to  establish  existence  of 
insolvency,  in  prosecution  of 
bank  cashier  for  receiving 
deposits  after  insolvency. 
State  7'.  Stevens  (S.  Dak.),  97. 

Fraud  of  cashier  in  securing  aid 
for   insolvent    bank   as   fraud 
on  part  of  bank. 
Hallett  V.  Fish  (Vt.),  586. 

Implied  authority  of  cashier  to 
draw  draft  in  his  own  favor, 
instruction  not  applicable  to 
evidence. 

George  C.  Rankin,  as  Re- 
ceiver of  the  Elmira  National 
Bank,  Plff.  in  Err.,  v.  Chase 
National  Bank  (U.  S.),  442. 

Insufficiency  of  evidence  to 
show  that  cashier  was  acting 
within  the  scope  of  his  au- 
thority in  making  representa- 
tions as  to  customer's  solvency. 
Taylor  v.  Commercial  Bank 
(N.  Y.),  532. 

Insufficiency  of  evidence  to  show 
that  cashier  was  guilty  of 
negligence  making  him  liable 
to  stockholders  for  any  part  of 
the  amount  lost  because  of 
loan. 
Warren  v.  Robison  (Utah),  259. 

It  was  proper  to  permit  depos- 
itor to  refresh  his  memory  as 
to  denomination  of  money  de- 
posited by  referring  to  deposit 
slip  written  by  him  at  time  of 
deposit,  in  prosecution  of 
bank  cashier  for  receiving  de- 
posits after  insolvency. 
State  V.  Stevens  (S.  Dak.),  97. 

Knowledge  of  cashier  acting 
in  his  own  interests  and  ad- 
versely to  bank,  in  checking 
out  deposits  made  by  him  for 
himself  and  in  behalf  of  his 
partner,  not  notice  to  bank. 
Bank  of  Overton  t*.  Thompson 
(C.  C.  A.),  167. 

Knowledge     of     president      not 
imputable  to  bank. 
People's  Bank  of  Talbotton  v. 
Exchange    Bank  of   Macon 
(Ga.),  402. 

Liability  of  cashier  and  sureties 
on  his  bond  for  loss  resulting 
from  his  negligence,  where 
directors  have  not  used  due 
diligence. 


OFFICEHS—Continiied. 

Fiala  v.  Ainsworth  (Neb.),  554. 

Liability  of  officers  for  deprecia- 
tion in  value  of  stock. 
Warren      v.    Robison    (Utah), 
259. 

Liability  of  officers  to  stock- 
holders for  negligence  in 
making  loans. 

Warren    v.     Robison     (Utah), 
259. 

Notice  of  fraudulent  issue  of 
stock  pledged  by  cashier  of 
bank. 

Havens    v.    Bank    of  Tarboro 
(N.  Car.),  491. 

Notice  to  bank  directors  not 
notice  to  bank. 

Black  V.    First  Nat.   Bank   of 
Westminster  (Md.),  388. 

Pleading   and     proving     corpo- 
rate existence,  in   prosecution 
of    cashier  for    receiving   de- 
posits after  insolvency. 
State  V.  Stevens  (S.  Dak.),  97. 

Stockholders  and   officers  of  de 

facto  banking  corporation  not 

liable  as  partners  to  depositors. 

Mason  v.   Stevens   (S.    Dak.), 

213. 

Subrogation  of  defaulting  bank 
cashier's  sureties. 
Mendel  v.  Boyd  (Neb.),  124.^ 

Sufficiency   of  evidence    of   lia- 
bility on  cashier's  bond. 
Fiala  z'.  Ainsworth  (Neb.),  554. 

The  fact  that  cashier  was  at 
time  of  making  bond  indebted 
to  bank,  and  that  this  was 
concealed  from  his  sureties, 
was  no  defense  in  subsequent 
action  on  the  bond  against 
surety. 

Ida  County  Sav.  Bank  v.  Seid- 
ensticker  (Iowa),  176. 

Time  to  sue  for  excess  where 
bank  agreed  to  hold  balance 
of  proceeds  of  notes,  deposited 
to  secure  cashier,  for  benefit 
of  plaintiff,  after  cashier's  lia- 
bility had  been  satisfied. 
Mercantile  Nat.  Bank  of  Pu- 
eblo V.  Peabody  (Colo.).  745. 

Whether  agreement  of  cashier  to 
hold  securities  for  another 
was  bank's  agreement,  where 
the  notes  were  deposited  for 
collection  to  secure  cashier. 
Mercantile  Nat.  Bank  of  Pu- 
eblo V.  Peabody  (Colo.),  745. 

OVERDRAFTS. 

See  National  Banks. 
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PAID-UP  CAPITAL. 

See  Banks. 

PASS  BOOKS. 

See  Deposits. 
Discounts. 
Savings  Banks. 

PAYEES. 

See  Checks. 

PAYMENT. 

See  Deposits. 
PENALTIES. 

See  Discounts. 

National  Banks. 

PLEDGE. 

See  Stock  and  Stockholders. 

POWERS. 
See  Banks. 

National  Banks. 

PREFERENTIAL  CLAIMS. 

See  Deposits. 
Insolvency. 

PRESENTMENT. 

See  Checks. 

PRESIDENT. 

See  Officers. 

PRESUMPTIONS. 

See  Checks. 

Collections. 

Contracts. 

Deposits. 

PRIVATE  BANKS. 

See  Banks. 

PUBLIC  FUNDS. 
See  Deposits. 

RAISED  CHECKS. 

See  Collections. 

RAISED  DRAFTS. 
See  Drafts. 

REAL  ESTATE. 

See  National  Banks. 

RECEIVERS. 

See  Discounts. 

National  Banks. 
Call   depositors    entitled    to   in- 
terest  on  their  claims  against 
insolvent  bank. 
Baker  v.  Williams  &  England 
Banking  Co.  (Ore.),  108. 


RECEIVERS— Co«/'?««^flr. 

Creditor  appearing  to  present 
claims  estopped  from  after- 
wards claiming  that  certain 
of  the  claims  allowed  were 
invalid. 

Baker  v.  Williams  &  England 
Banking  Co.  (Ore.),  108. 

Insufficiency  of  evidence  to  show 
that  public  officer  had  reim- 
bursed public  treasviry,  so  as  to 
entitle  him  to  interest  from 
insolvent  bank. 
Baker  v.  Williams  &  England 
Banking  Co.   (Ore.),  108. 

Presumption  that  public  char- 
acter of  money  deposited  by 
county  treasurer,  continued,  so 
as  to  defeat  treasurer's  claim 
for  interest  against  insolvent 
bank. 

Baker  v.  Williams  &  England 
Banking  Co.  (Ore.),  108. 

Public  officer  was  not  entitled  to 
interest  in  his  own  right  on 
public  funds  deposited  with 
insolvent  bank  until  he  had 
reimbursed  public  treasury. 
Baker  v.  Williams  &  England 
Banking  Co.  (Ore.),  108. 

Receiver  of  national  bank  can- 
not maintain  suit  against 
third  party,  based  upon  alleged 
invalidity  of  a  contract  made 
by  the  bank  ten  years  prior  to 
the  appointment,  and  to 
which  no  objection  was  made 
at  the  time  either  by  the 
United  States  or  by  any  stock- 
holder. 

Brown   v.  Schleier   (C.  C.  A.), 
157. 

Receiver  of  national  bank  not 
vested  by  authority  of  his 
appointment,  with  all  those 
visitorial  powers  over  national 
banks  which  may  be  exer- 
cised by  the  United  States. 
Brown  v.  Schleier  (C  C.  A.), 
157. 

REMEDIES. 

See  National  Banks. 

REORGANIZATION. 

See  Banks. 

REPRESENTATIONS. 

See  Officers. 

REVENUE  ACTS. 

See  War  Revenue  Act. 
RULES. 

See  Clearing  Houses. 
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SAVINGS  BANKS. 

See  Banks. 
Deposits, 
Taxation. 

Stock  in  saving's  bank  not  within 
constitutional  provision  of 
Minnesota  imposing  double 
liability,  and  depositors  are 
not  creditors  having  rights  to 
enforce  such  liability. 
State  V.  Savings  Bank  of  St. 
Paul  (Minn.),  284. 

Where  savings  bank  paid  money 
to  one  presenting  pass-book 
and  forged  orders,  its  by-laws 
providing-  that  the  institution 
would  not  be  responsible  for 
loss  where  depositor  had  not 
g^iven  notice  that  his  pass- 
book had  been  lost  or  stolen, 
were  not  applicable. 
Kingsley  v.  Whitman  Sav. 
Bank  (Mass.),  210. 

SCHOOL   FUNDS. 
See  Deposits. 

SET-OFFS. 

See  Checks. 
Deposits. 

SETTLEMENTS. 
See  Deposits. 

SIGNATURES. 

See  Checks. 
SITUS. 

See  Taxation. 

SPURIOUS  STOCK. 

See  Stock  and  Stockholders. 

STAMPS. 

See  Checks. 

War  Revenue  Act. 

STATE  BANKS. 
See  Banks. 

Taxation. 

STATE  LEGISLATION. 

See  National  Banks. 

STATE  REGULATION. 
See  National  Banks. 

STOCK    AND    STOCKHOLD- 
ERS. 

See   'Taxation. 
Bank     chargeable     with     presi- 
dent's knowledge  of  pledg^e  of 
stock. 

Curtice     v.   Crawford   County 
Bank  (C.  C.  A.),  252. 


STOCK    AND  STOCKHOLD- 
ERS— Continued. 

Burden  of  proving  that  depositor 
purchased   shares  of  the  bank 
stock  was  on  its  receiver  claim- 
ing that    part   of  deposit  was 
used  to  pay  stock  subscription. 
Somerset   Nat.  Banking  Co.'s 
Receiver     v.     Adams    (Kv.), 
481. 
Buyer  of  shares  could  not  recover 
of   seller     price    paid,   though 
the   shares   were    intrinsically 
worthless,   as  they  had  a  mar- 
ket value. 

Kirtley  v.  Shinkle  (Ky.),  287. 
In  action  to  recover  amount  of 
deposit  from  bank's  receiver, 
where  he  pleaded  that  part  of 
deposit  was  used  to  pay  stock 
subscription,  evidence  that 
bank  officers  had  been  author- 
ized to  sell  the  stock  was 
admissible. 

Somerset  Nat.  Banking   Co.'s 
Receiver   v.    Adams     (Ky. ), 
481. 
Insufficiency  of  evidence  of  pur- 
chase  of   stock,     in   action    to 
recover  deposit,  where   it  was 
pleaded   that    part   of   deposit 
was  used  to  pay  for  the  stock. 
Somerset  Nat.    Banking-   Co.'s 
Receiver  v.    Brinkley  (Ky.), 
489. 
Liability  of  bank  on  account  of 
pledge    of    spurious    stock  by 
cashier. 

Havens   v.   Bank    of  Tarboro 
(N.  Car.),  491. 
Lien  of   bank   upon   stocks   was 
subject  to  lien  of  pledgee. 
Curtice   v.     Crawford    County 
Bank  (C.  C.  A.),  252. 
Lien  on     stock   on    account    of 
excessive  loan  to  stockholder. 
People's  Bank  of  Talbotton  v. 
Exchange    Bank   of    Macon 
(Ga.),  402. 
Lien  on  stock  on  account   of  ex- 
cessive  loan,    where   rights  of 
assig-nees  of  stock  are  involved. 
People's  Bank  of   Talbotton  v. 
Exchange     Bank   of    Macon 
(Ga.),  402. 
Lien  on  stock  on  account  of  loan 
to   stockholder,    rights   of   as- 
signee of   stock  as  affected  by 
bank's     application      of     pay- 
ments. 

People's  Bank  of  Talbotton  v. 
Exchange    Bank   of   Macon 
(Ga.).  402. 
Overissue  of  stock  when  facilitat- 
ing-   reorganization     of     state 
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bank  as  a   national   bank,  in- 
sufficiency of  evidence. 
Somerset   Nat.  Banking-  Co.'s 
Receiver  z/.  Adams  Ky.),481. 

Ownership  of  stock  vs^here  bank 
has  notice  of  informal  trans- 
fer. 

People's  Bank  of  Talbotton  v. 
Exchang-e  Bank  of  Macon 
(Ga.),  402. 

Seller  of  bank  stock  not  liable  to 
buyer  in  action  of  deceit 
merely  because  he  failed  to 
disclose  insolvent  condition  of 
bank,  vehere  he  had  no  connec- 
tion v?ith  bank  and  no  actual 
knowledg-e  of  its  condition. 
Kirtley  v.  Shinkle   (Ky.),    287. 

Stockholder  of  bank,  who  ob- 
tained stock  from  director,  who 
had  knowledge  of  prior  com- 
mission of  negligent  acts  caus- 
ing- depreciation  in  value  of 
stock,  was  not  precluded  from 
recovery  for  such  negligence 
by  reason  of  her  assignor's 
knowledge. 
Warren  v.  Robison  (Utah),  259. 

Stockholders'  Liability. 

Action  in  which  receiver  took 
voluntary  nonsuit  no  bar  to 
subsequent  action  by  him  to 
enforce  assessment  against 
st'ockholders  of  national 
bank. 

McClaine  v.  Rankin  (C. 
C.  A.),  269. 

Effect  of  transfer   of  stock  in 
good    faith     when     bank   is 
insolvent. 
Earle   v.  Carson  (U.  S.),  273. 

Insolvency  of  purchaser  of 
shares  of  stock  in  national 
bank,  which  subsequently 
suspends  business,  does  not 
render  sale  void  as  in  fraud 
of  bank's  creditors,  where 
insolvency  of  purchaser  was 
unknown  to  seller. 
Earle  v.  Carson  (U.  S.),  273. 

I/iability  of  stockholders  of 
banking  institution  to  cred- 
itors under  Nebraska  con- 
stitution. 

Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust 
Co.  (Neb.),  1. 

Payment   of    bank's     debt    as 
defense. 
Strauss  z/.  Denny   (Md.),  189. 

Rebuttal  of  presumption  of  lia- 
bility for  an  assessment  on 


shares  of  stock  in  national 
bank  arising-  from  presence 
of  name  on  stock  register. 
Earle  v.  Carson  (U.  S.),  273. 
Stockholder  of  bank  endors- 
ing- note  for  bank  did  not 
become  its  creditor  until  he 
was  required  to  perform  his 
obligation  as  endorser,  and 
limitation  did  not  begin  to 
run  against  his  right  to  set 
off  ag-ainst  his  statutory  lia- 
bility until  such  payment 
was  made. 

Strauss  et  ux.  v.  Denny 
(Md.),189. 
Stock  in  savings  bank  not 
within  constitutional  provi- 
sion of  Minnesota  imposing- 
double  liability,  and  depos- 
itors are  not  creditors  having 
right  to  enforce  such  liabil- 
ity. 

State  V.  Savings  Bank  of  St. 
Paul  (Minn.),  284. 
Sufficiency    of     complaint    in 
action  by  receiver  to  recover 
assessments. 

McClaine  v.  Rankin  (C.  C. 
A.),  269. 
Sufficiency  of  evidence  of  no- 
tice of  assessment  against 
stockholders  of  national 
bank. 

McClaine  v.  Rankin  (C.  C. 
A.),  269. 
Transfer  of  stock  of  national 
bank  made  with  knowledge 
that  reserve  is  below  limit 
does  not  create  presumption 
of  bad  faith. 

Earle  v.  Carson  (U.  S.),  273. 
The  fact  that  the  depositor, 
suing  bank  receiver,  proved 
his  deposit  account  before  the 
receiver,  without  including 
the  part  claimed  to  have  been 
used  in  purchasing  his  stock, 
did  not  estop  him  from  deny- 
ing that  he  subscribed  for  the 
stock. 

Somerset  Nat.  Banking  Co.'s 
Receiver  v.  Adams  (Ky.), 
481. 

SUBROGATION. 

See  Deposits. 

SURETIES. 

See  Bonds. 
Deposits. 
Officers. 

Novation  where  pledge  of   prop- 
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erty   by    wife  to   secure     hus- 
band's debt. 
Mag-offin    V.  Boyle   Nat.  Bank 

of  Danville  (Ky.),  60. 
Personal    liability    of     wife     as 
surety  for  husband. 
Mag-offin    V.  Boyle   Nat.  Bank 

of  Danville   (Ky.),  60. 
Proof  that   mortgage  was   only 
intended  to  indemnify   surety 
insufficient   to   overcome    lan- 
guage of  instrument. 
Magoffin  V.  Boyle  Nat.    Bank 

of  Danville  (Ky.),  60. 
Right  of  creditor  to  be   substi- 
tuted    where    mortgage     was 
executed  by  wife  to  indemnify 
husband's  sureties. 
Magoffin   V.  Boyle   Nat.  Bank 

of  Danville  (Ky.),  60. 

TAXATION. 

Bank     not     entitled     to       have 
amount     of     bonds     deducted 
from  assessment  of  its   shares 
of  stock. 
German-American   Sav.  Bank 

of  Burlington   v.  Council   of 

City  of  Burlington  (Iowa), 45. 
County  auditor  not  authorized  to 
place  upon  duplicate  tax  list 
sums  which  have  been  allowed 
as  deductions  from  valuation 
of  national  bank  stock  in  pre- 
vious years  on  account  of  in- 
debtedness of  stockholder,  by 
Rev.  St.  of  Ohio,  §  2781  a. 
Lander    v.      Mercantile     Nat. 

Bank  of  Cleveland  (C.  C.  A.), 

295. 
Credit  on  books  of  branch  of 
foreign  bank  located  in  Cali- 
fornia, created  by  drawing- 
drafts  on  main  office  in  Lon- 
don, the  drawer  residing  in 
New  York,  was  not  a  credit 
originating  in  California,  and 
therefore  not  taxable  in  that 
state. 
London      &     San      Francisco 

Bank,      Limited,     v.    Block 

(Cal. ),  48. 
Credits  on  branch  of  foreign 
banking  company  arising  in 
state  of  California,  include 
sums  debited  to  branch  in 
another  state  for  money  drawn 
from  branch  in  California. 
London      &      San      Francisco 

Bank,      Limited,      v.    Block 

(Cal.),  48. 
Double  taxation,  taxation  of    its 
stock  in  the   hands  of  holders 
and  of  the    bank's   real  estate 
is  not. 


TAXATION— G7«//««^«f. 

Illinois  Nat.  Bank  v.  Kinsella, 

County  Treasurer  (111.),  414. 
Exemption  of  savings  bank 
deposits  provided  for  by  Laws 
1895,  ch.  108,  ij  1,  does  not 
include  railroad  bonds. 
State  V.  Amoskeag  Sav.  Bank 

(N.  H.),  303, 
State  V.  Manchester  Sav.  Bank 

(N.  H.),  303. 
Federal  statute  requiring  that 
national  bank  shares  shall  not 
be  assessed  at  greater  rate 
than  other  capital  does  not 
require  the  state  to  conform 
to  the  system  of  taxation  of 
state  banks. 
Nevada    Nat.    Bank     of     San 

Francisco      v.      Dodge      (C. 

C.  A.),  306. 
Franchise  to  do  business  taxable 
under   constitution   and     stat- 
ute of  California. 
London      &     San       Francisco 

Bank,     Limited,     v.     Block 

(Cal.),  48. 
Illinois    statute    providing     for 
taxation    of   bank    stock    and 
personalty  does    not  discrimi- 
nate against  national  banks. 
Illinois  Nat.  Bank  v.  Kinsella, 

County  Treasurer  (111.),  414. 
Moneyed  capital,  what  is  within 
meaning  of  federal  statute 
prohibiting  discrimination 
against  national  banks. 
Illinois  Nat.  Bank  v.  Kinsella, 

County  Treasurer  (111.),  414. 
Notice   to    stockholders   of    na- 
tional   banks    of    assessment 
under  state  law. 
Nevada   Nat.     Bank     of    San 

Francisco    v.    Dodge   (C.   C. 

A.),  306. 
Pol.  Code  Cal.,  ^5  3609,  held  to 
give  stockholders  of  national 
banks  right  to  same  deductions 
from  assessed  value  of  their 
shares  as  allowed  state  banks 
and  individual  owners  of  other 
moneyed  capital. 
Nevada     Nat.    Bank     of   San 

Francisco   v.    Dodge   (C.    C. 

A.),  306. 
Situs  of  bank  deposit. 
Pyle,    Sheriff,    v.  Brenneman 

(C.  C.   A.),  722. 
Validity  of  Pol.  Code  Cal.,  ^  3609, 
relating     to    assessment    and 
taxation      of     national     bank 
shares. 
Nevada     Nat.    Bank     of     San 

Francisco    v.    Dodge    (C.   C. 

A.),  306. 
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EXIST-  ULTRA  VIRES- 
City,     Iowa, 


TERMINATION     OF 
ENCE. 
See  National  Banks.  Power  Co. 

TRANSFER  OF  STOCK. 

See  Stock  and  Stockholders. 

TRUST  FUNDS. 

See  Deposits. 

Indebtedness. 

TRUST  RELATIONS. 

See  Deposits. 
TRUSTS. 

See  Contracts. 
ULTRA  VIRES. 

Borrowing-    money    to    pay   de- 
positors. 

Laidlaw      v.       Pacific      Bank 
(Cal.),290. 
In  an   action  by   a  banking-  cor- 
poration   on    a    note,   against 
the  maker,   it    is  no    defense 
that    the     bank   had     no    au- 
thority to  purchase  the  note. 
Black  V.    First  Nat.    Bank  of 
Westminster  (Md.),  388. 
Lease  of   property  by    national 
bank   for     ninety-nine     years 
not  ultra  vires  because   term 
would    outlast    its     corporate 
life. 

Brown    v.  Schleier   (C.  C.  A.), 
157. 
Lessor     of     real    estate    to    na- 
tional bank  not  liable  to  stock- 
holders or  creditors    of    bank 
because  it  may  have  exceeded 
its  powers  by  expending  more 
money     in   erection   of   build- 
ing than    it  was  authorized  to 
do  by  its  by-laws. 
Brown    v.   Schleier  (C.  C.  A.), 
157. 
National     bank     cannot   be    es- 
topped    from     pleading-   ultra 
vires   by    the   performance   of 
the     contract      by    the    other 
party. 

First   Nat.    Bank  of  Moscow, 
Idaho,     V.     American     Nat. 
Bank       of       Kansas       City 
(Mo.),  462. 
Right     of     original    contractor, 
or     the  owner,    to  plead  that 
the   compelled   completion    of 
the    work  by     the    bank   was 
ultra   vires,    in    an    action    by 
the  latter   to   enforce  subcon- 
tract, which  had  been  assigned 
to   it  as  security  for  pre-exist-    -^j^itNESSES. 
ing  debt. 
Security   Nat.    Bank  of  Sioux  See  Usury. 


Continued. 
V.     St.    Croix 
(Wis.),  560. 


USURY. 

See  National  Banks. 
Forfeiture     of     interest     where 
renewal    note     included     usu- 
rious interest    on  former   note 
and      unlawful      charges      on 
overdrafts,       and      the      long- 
account    between    the   parties 
was  a  continuous   transaction. 
Citizens'    Nat.    Bank  of   Kan- 
sas    City,   Mo.,    V.    Donnell 
(Mo.),  504. 
Locus   pcenitentia,   rule   not  ap- 
plicable   where    federal    stat- 
ute provides  for    forfeiture  of 
all  interest. 

Citizens'    Nat.   Bank   of  Kan- 
sas    City,    Mo.,    V.    Donnell 
(Mo.),  504. 
Testimony   of   bank's  president 
that     deceased      person      told 
him   half   the  payments  were 
furnished  by    her  not  admissi- 
ble in  suit    to  recover  penalty 
from   the   bank   for  receiving 
usury. 

Alexander      v.      First       Nat. 
Bank  of  Harrodsburg-  (Ky.), 
424. 
Alexander      v.     Mercer     Nat. 
Bank  of  Harrodsburg  (Ky.), 
424. 
Where  general  payment  is  made 
on  a  renewal   note,   which   in- 
cludes usurious  interest  on   an 
old  note,  it  must  be  applied  on 
the  principal    debt,    and   can- 
not  be   applied  on   such    usu- 
rious interest. 

Citizens'  Nat.  Bank  of  Kan- 
sas City,  Mo.,  V.  Donnell 
(Mo.),  504. 

VENDOR  AND  VENDEE. 
See  Stock  and  Stockholders. 

•WARRANTS. 
See  Checks. 

WAR   REVENUE    ACT. 

Will  not  render  an  assignment 
of  a  mortgag-e  inadmissible 
as  evidence  in  a  state  court 
for  being  insufficiently 
stamped. 

Dillingham  v.  Parks  (Ind.), 
194. 
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